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A D VE RTISBMENT. 


On the occasion of publishing this new edition of the jSrsi 
volume of reported Civil Cases decided bp the Court of Sudder 
Dewanny Adawlut, it may be as well to mention, Jor the infor- 
mation of those not immediately acquainted with the forms of 
proceeding in the Company's Couits, that the proceedings are 
held in Persian, and the opinions and decrees of the Judges 
delivered and recoi ded in that language'., It is only very rarely 
that an English minute is placed on the record, and suck a 
minute, when resorted to, only contains what the Persian record 
has already m substance. > 

The Refjorts contained in this volume were chiefly prepared 
by Air. W. Dorin, now a Judge of the Sadder Dewanny and 
JNizamut Adnwlut, and formerly Reporter to those Courts. 
Some few of the cases,, towards the latter eml of the volume, were 
prepared by Messrs. Bird and Holt Mackenue. Ike notes ap- 
pended to the dijf'erent cases arc entitled to weight, as having 
been written or approved by the Judges by whom those cases ^ 
were decided ; and those explanatory of intricate points of Hindoo 
Law are especially valuable, as coming from the pen of Air. H. , 
Colebrooke 

With reference to the doctrine laid down in the case of Meer 
Nujib Oollah versus Doondana Khatoon(page 103 of this 
volume) I take this opportunity of correcting an erroneous 
remark made by me in the note to page 295 of the third volume, 
wherein I stated, that there did not appear to have been any 
case yet decided in which prescription from length of time had 
been held sufficient to bar the claim of a wife to her dower. * 
I now find that I had inadvertently ooerlooked the case above 
cited, in which it was determined that exigible dower, ntd de- 
manded during the period limited by the regulations for the 
cognizance of actions, cannot be subsequently recovered. 

W. H. M. 


May, 1827. 
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CASES 


IN THE 

COURT OF 

SUDDER DEWANNY ADAWLUT. 


RAMRUTUN SING, and others, Appellants, 1792. 

versus 

CHUNDER NARAEN RAI, Respondent. Sept. 29tb. 

RAMRUTUN SING, and others, were proprietors of 9J anas of Among the 
the tuppa Furokhabad, an hereditary zemindary ; and Kishenmun- holders of 
gul, their uncle, was till lately proprietor of the remaining 6^ anas ; wpwnie 
but had sold half of this share to Chunder Naraen, the <iefendant 
in the suit. The claim on the part of Ramrutun Sing, &c. was zemindAry 
for possession of the portion sold, as purchasers at the price stipu- each, ac- 
lated with the defendant, on the ground that they, as sharers in 
the zemindary, bad the right of pre-emption. Judgment went|^® 
against them in the Zillah Court. In appeal to the Sudder De- Bell’ h^ 
watiny Adawlut, the case was thus stated to the pundits for their share to 
opinion : An anccstrel zemindary has been divided into two dis- '^hom he 
tinct shares; registered in separate names; and separate engage- 
ments being executed, the revenue of each portion is paid sepa- sharershave 
ratcly. Supposing the proprietor of one of these portions has no necessa- 
occasion to sell part of the lands thereof ; and sells them to a ’T nirht of 
stranger ; and the proprietor of the other portion offers to make 
the purchase himself, uiid protests against the sale to the stranger; 
is such sale to the stranger valid or not ? One of the pundits of 
the Sudder Dewaniiy Adawlut declared, that the sale was not 
valid ; the other that it was. A third pundit was called in, who 
held that the sale was valid. The Sudder Dewanny Adawlut 
(present C. Stuart, F. Speke and W. Cowper) affirmed the judgment 
passed against the claimants. ( a) 

(a) The right of pre-emption claimed in this case, is founded on ideas taken 
from the Moohummudan, and not from the Hindoo law ; and carried even fur- 
ther (according to notions so generally prevalent throughout the country as to 
amount perhaps to established custom) than the doctrine of the Moohummudan 
law itself countenances. It is so much recognised, that in other suits which have 
since come before the Court, the defendants, though Hindoos, have admitted the 
lirincipie on which the pre-emption was claimed, but rested the defence on 
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Feb. 23rd. 


ESHANCHUND RAI, Appellant, 

versus 

ESHORCHUND RAI, Respondent. 


his four 
■sons, siih- 
ject to a 
peniiniary 
provision 
for tlic 


A gift, in IN the year 1781, Kishencliund, zemindar of Nuddea, by a 
or'i"wur** shortly before his decease, reciting, that he 

was made infirm and approaching to his end ; that his zemindary 

hyaHitidooCt^^nn^d by him his Raj or principality) had never been divided ; 
zciniiidar, and that he wished to prevent quarrels respecting it among his 
wiioIe%f *** sons, after his death ; settled the whole zemindary with its honorsoii 
his zemin- ^l^^ocliund, the eldest of his four surviving^ns, with pecuniary pro- 
dary oothe visions for the three younger, and for the adopted children of two 
eldest of other deceased sons, payable out of the moskahira, or proprietary 
income of the zemindary. The eldest son was accordingly put in 
Dossession of the estate; and at his demise was succeeded by 
Eshorchiind, bis son. In August 1789, Eshanebund, one of the 
younger sons of Kishenchund, brought this suit in the Zillah Court 
at Nuddea, nguinst his nephew Eshorchnnd, fora fourth share of 
ont*s.^*^*At zemindary, as one of the sous of Kishenchund, on the ground 
the suit of that by the liindoo law of inheritance, eacdi of the sons was 
one of the entitled to a portion ; that the disposition made by Kishenchund 
was not a gift, and at all events that he had not by law power to 
the zemin- »na4;e one ; against wliicli the defendant pleaded his title to the 
claims (loath, whole estate, under ihc deed in his father's favour. And the 
fur a touriti question in the case (independently of the point as to whether the 
ztnnindary was or was subje.*t to division) was whether the 
(ior the zemindar was legally empowered, or not, to make the gift pleaded 
Hindoo law by the defendant. Numerous pundits, of different parts of the 
ofinliori- oountrv, were consulted; and, according to the majority of 
opinions, by which whether the zemindary had been pre- 
ihtMlisJio ' iou-<ty exempt from division or not, the gift made by the zemindar, 
sition m.-ido settling the zemindary on the eldest son, with a provision for the 
by the zo- vonnger ones, was declared legal. The Judge of Niiddea, main- 
ini'1‘1***’ lainiiiff the validity of the gift, and of the title derived from it, 
decreed the whole zemindary to be the right of the defendant, 
subject to a pecuniary provision for the plaintiff. And the Sud- 
der Dewanny Adawlut, in appeal (present C. Stuait, F. Speke 
and VV. Cowper), afHrmed his decree. The opinion delivered by 
two distinguished pundits, Jaijannat' h and Kirparam^ was founded 
on the following reasons : 1st, that, according to law, a present 
made by a father to his son, through affection, shall not be shared 
by the brethren: 2nd, that what has been acquired by any of the 
enumerated lawful means, among which iniieritance is one, is a 


good. 


other groiintlj, aucli as a tender, made and refused, before the sale was com- 
pleted to n stranger. The IMooliiimmiidan law allows the right of pre-emption 
to a partner in the property of the land sold ; to one participating in the immu- 
nities and privileges of it ; and to a neighbour. {Hedaya^ Book 38, Cb. 1.) 
It was here clHimcd after a division and separation of shares, on the ground of 
former partnersliip, and not specifically on that of vicinage Whether the cus- 
tom of the country would have supported this claim is questionable, ft most 
probably would in any rase in which the Mouliummtidaii law maintains the 
right. Blit as the derision of this suit was made to rest on a question of Hindoo 
1^, there is no doubt that the opinion which governed the decision was in strict- 
ness of law correct. (See Jimuia Fahana, Ch. 2, § 91.) 
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fit subject of gift : 3d, that a coheir may dispose of \\U own share 
of undivided property : 4th, that although a father be rorl»i‘ideii to , 
give away lands, yet, if he nevertheless do so,f he merely sins, 
the gift holds good : 5th, that Raghiinandana in the £shor* ’ 

restricting a father from giving lands to one of his sons, but clothes cliuod RuL 
and ornaments only, is at variance with Jimuta Vakana, whose 
doctrine he espouses, and who only days, that a father acts blam- 
ably in so doing; 6th, that a principality may lawfully and. 
properly be given to an eldest son. (a) 


PRANKISHEN SIXG, Appellant, 1793. 

venus 

MUSSUMMAUT BHAGWUTEE, April 25ih. 

(Widow of JuGMouuN Giiose,) Respondent. 


THE following is a sketch of the family of the parties in this Property 


ease 


GOURUNG SING. 


Haliliakatint, 
(by iidoptiou) 


Anuiid Mae, 


Jiij^moliiin GIios<*, 
(married Amind Mac 


iven by a 
Hindoo to 
his daiigb- 
ter on ihe 

Hha^ivutce, occasion of 

defendant, 3d |,gp 

wife of ria re, is 

niobuu. stridhun 

Frankishen, a daiifrhter, a son by adoption, passes 

Plaintiff. living. lo her 

a daiiflitor daiigliter at 

(living, a ^ jjpp death, 

widow, with. At the 

out issue j. daiurlitcr’s 

In the Bengal year 1161, Gouriing Sing made over to 
daughter Anuiid Mae, on her marriage with .liigniohun, a taluok ses to tiie 
and tank, by a deed of gift, reciting, that he separated it entirely keirof the 
from his own posses.sioiis ; that lie made it over to liis said ^ ****»*' “Jike^t^er 
ter; that she was to get it registered in her hu.sband’s name, . 

and hold it as her property. The talook was registered in the and here 
Khaham the name of Jiigmohun; and a sunnud was granted 
conformable to the terms of the gift, by the existing K‘>'^t'rnment. iJ*®’ 
Aiiund Mae died in 1163, without issue male ; but left a daughter, in profe. 

rcnci* to a 


(a) Admitting the father's disposition of his estate in favour of his eldest son, daughter, 
to have been an imiu'opcr exercise of power on his part, as possessor of llie here "'h<> •** 
ditary patrimony, still the validity of a gift actually made by a father is afliriiied widowu i n- 
by Jimuta Vahuna (Cli. 2, § 29 and 30). For since the gift of the entire e.stale out issue, 
to a stranger would have been valid, (however hlamahle the act of the eiver 
might be), the donation in fat oiir of one son, with provision fur the .siippoit of 
the rest, would scom to he rcpially valid according to the doctrine received in the 
province of Bengal. And after extending to the case of sons, no less than to that 
of strangers, Jimuta VahawCs position, respecting gifts valid, though made in 
breach of the law, it becomes necessary to the coiisisiency of the doctrine equally 
to maintain, that a father's irregular distrilmtiou of the patrimony at a partition 
madehy him in his life>tiiiie, in portions forbidden by the law {Jimuta Vahana^ 

Cli. 2, § 17), shall ill like manner he held valid, though on his part sinful. No 
opinion was taken from the law olbccrs of the Sudder Court in this case. But 
it has been received as a precedent, which settles the question of a father's power 
to make an actual disposition of his property, even contrary to the iiijiiuctious of. 
the law, whetlier by gift, or by will, or by distribution of shares. 
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1793. and that daughter's husband. The daughter died in 1176, lear- 

ing a daughter, now living a widow without issue. Gourung Sing 

Prniikijihen died in 1164, leaving an adopted son Radhakaunt; who died in 
Sing.r.Mus- ] Jugmohun died in 1196, leaving an adopted son, and 

Bhaffwutee, his third wife. It would appear that after the death 
of his wife Aniiiid Mae, Jugmohun held the property in question 
till his decease ; and that it was then taken possession of by his 
widow Bhagwutee, as his heir. At the suit of Praukishen against 
her, in the Dewanny Adawlut of Moorshedabad for the right 
to the property, judgment went for the defendant : in appeal 
from which judgment to the Sudder Dewanny Adawlut, the ques- 
tion was, who was the right heir to this property of Anund Mae 
at her demise 1 On this point the pundit was called on to explain 
the law ; and the answer of Radhakaunt pundit was this : Upon 
the death of Anund Mae the property devolves to her daughter. 
It comes under the description of stridkun, and as such devolves 
to the daughter. But it is not the stridhun of the daughter, and 
upon her death it will not go to her daughter, but to the brother 
of her mother ; and if he is not living to his son. 

The Sudder Dewanny Adawlut (present Earl Cornwallis, F. 
Speke, W. Cowper, and T. Graham), adjudged, that the claimant 
should recover the property ; and passed a decree accordingly^ 
reversing that of the Zillah Judge, 


1794. NUNDA SING, Appellant, 

- versus 

April lOih MEER JAFIER shah, Respondent. 

Suit for JAFIER SHAH was plaintiif in this case, in the Dewanny 
wiilcb the Tirhoot, and Nunda Sing defendant. 'I’he suit was 

defendant ^*^1* mouza Alahdadpore, containing about 1 ,000 beegas of maf- 
pleads a ti- land, as being the plaintiffs right by inheritance. The 
tie under a defendant rested his title on three deeds ; 1st, Sunudi khoon heha^ 
deed of^ grant of retribution for the blood of Soobha Sing, grandfather of 
lion for the defendant, by Nusrodin, maternal grandfather of the plaintiff, 
homicide, to Adhar Sing, the defendant's father, for 100 beegas, malikana 
and certain Jand in mouza Alahdadpore, dated in the Fuslee year 1149: 2nd, 
Rtniments. ikrarnamehy by the plaintiff, confirming the above, dated 

And the * 3d, a hibehnameti from the plaintiff to the defendant 

Sudder 

Dewanny (a) The property bavinfr been given to Anund Mae by her father, on the occa- 
Adawlut sion of her marriage, ^as undoubtedly her atrUhun [Jinmta VahanUf Ch. 4, 
maintain Sect. 1); and should have devolved, upon her death, on her daughter, whether 
his title. unmarried, married, or widow. (Ifrid, Sect. 2, $ 9, 12, and 22.) But on the 
demise of that daughter, the land being, in respect of her, an inheritance, and 
not the peculiar property termed atridhun^ it would not pass to her daughter, 
being a childless widow {Jimuta Vahanuy Ch. 11, Sect. 2, § 3) ; but to the next 
nearest heir. This appears to be the ground of the opinion delivered by Radba- 
haunt pundit in this cause ; and it supposes the childless widow to have been so 
' fi&t-the time of her mother's decease ; for if she had been then unmarried, or if her 
nushand had been living, she would have succeeded to her mother's property of 
every sort, in preference to the mother's brother or bis son ; {Jimuta Vakana^ 
Ch. 11. Sect. 2,) who could only have come in after her decease. ^IbSd, 4 30«) 
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running thus, ** I hereby declare that I make over the village 1794. 

of Aiahdadpore, hitherto mine and possessed by roe, to Nunda 7" 

Sing, son of Adhar Sing, son of Soobha*Sing; and constitute 
him mahk and mokuddim*^ dated 1191. The validity of this, 
as a deed of gift, was not admitted by the plaintiff, (though there 
does not appear any denial of a gift having been made): and he 
moved that the moulavee of the Court might be consulted, 
whether such a deed was of any avail ; and whether, if it were, 
the gift made by it might not be resumed. An opinion was taken 
accordingly in the Zillah Court from the Moohummudaii law 
officer, who remarked, that the deed had no witnesses, and was 
deficient in legal form ; that supposing all requisite forms ob- 
served, a gratuitous conveyance of property to a stranger would 
not hold good ; for, provided the donor and donee were in exis- 
tence, and the thing given remained, without accession, the gift 
was resumable. Judgment went against the defendant in the 
Zillah Court. 

In appeal to the Sudder Dewanny Adawlut, questions were put 
to the Moohummiidan law officers, 1st, as to whether the deed of 
1191 was a legal voucher for a gift, and whether the donor might 
retract such a gift : 2d, wheilier the deeds of 1 149 and^ 1188 were 
good proof of a title. The answers returned were these ; 1st, gift, 
in law, depends on tender and acceptance ; on one person 
saying * 1 have given,* and the other answering * 1 have accepted.' 

And seizin of the donee is necessary to complete the gift. The 
modes of establishing a gift are three ; by evidence of credible 
witnesses; by the admission of the defendant; or by bis declining 
to make oath to his denial. A deed of gift is solely for the purpose 
of corroboration, and by way of record : by reason of the proba- 
bility of forgery, it is not a sufficient voucher, unless indeed a 
copy of it be in the cazee's office. For these reasons, in the 
present case, the gift is not established by the deed ; and, should a 
gift be proved, it may be retracted from a donee who is a stranger ; 
provided the donor and donee are both alive; and no consideration 
was given by the donee ; and no inseparable increase has been 
made by the donee : 2nd, a paper (or deed), singly, is not consi- 
dered in law as a voucher : but should it be established, that 
Nusrodin gave the 100 beegas malikana land to Adhar Sing, the 
father of Nunda Sing, as the price of blood of Soobha Sing his 
grandfather, and that Jailer Shah afterwards measured it out and 
delivered it over, Nunda Sing will be entitled to the property in 
the 100 beegas stated. 

After receiving these opinions of their law officers, the Sudder 
Dewanny Adawlut (present Sir J. Shore and Council), set aside the 
judgment of the Zillah Court; and decreed, that the deed executed 
in 1 149 by Nusrodin to the appellant’s father, and the two deeds 
executed by the respondent in the Fuslee years 1181 and 1191, 
the former confirming the grant of 1149 for the tnalikana land, 
and the latter transferring the milkeut and mokuddumeut of the 
remainder of the village Aiahdadpore, should be maintained ; and 
the whole village be declared the right of the appellant, (a) 

(a) CompoBition for murder is allowed by the Moohiimmudnn law, and the 
agreement for it becomes a binding contract. (Hrdaya, voL 4, p. 99). 
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Oct. 30th. 


GUDADHUR SERMA, and KALIDAS SERMA, Appellants, 

versus 


AJODHEARAM CHOWDRY, Respondent. 


Inazemin- THE following is a sketch of the family of the parties in this 
dary ac- case : — 
qiiired by 

one of four 

brothers Ah CESTOR . 

living to- r'"~ 

gether, ci- I III 

tlicrwitli Kasheeshiir. Hurdeo. Sliahdeo, Neelkaunt. 

aid from | died 1168, 

joint funds, _ I _ . _ . , , i B. S. childless. 


Ramsiin- Rammo- Kishen- Kcwiil- Ajodhe- Churiinjeet, 
kur, died hun.dicd kiiiikur, ram, died aram, died 1165, 
1174. 1172. died 1171 : his childlcbs. 

117?), widow n- 
without ]ive(Riiti- 
issne. gaiiiunee) ; 
a son, 

Kishen - 
nath, died 
1190. 


Khurgesree. 

Frannath.^ 


or with 
personal 
aid from 
the bro- 
thers, two 
fifths de- 
clared the 
share of tin 
acquirer, 
and 0116 ' 
fifth the 
share of 
each of the 
others. Di- 
vision oftbe living together. Kaslieeshur, by his own industry, aetjuired a 
madc"ac-^ zemindary, viz. f) anas of pergiinnah (yhoura ; which, as yet, had 


Rajesree. Giida- Kali- 
dliiir, das, 

I I dr/t, 
Radha- Ner- 
nath. sing. 


Kasheeshiir, llurdeo, Shahdeo, and Neelkaunt were four brothers. 


cordingly 
among the 
heirs and 
descend- 
ants of the 
brothers. 


not been divided. Kaslieeshur died, leaving his three brothers 
above mentioned; and five sons, llam.shutikur, Hammohun, 
Kishenkunkur, Kew'ulrani, Ajodhearam. Hurdeo then died, leaving 
a son, Churiinjeet. Then Shahdeo died, without issue. 1’hcii 
died Kewnlrain, fourth son of Kaslieeshur, leaving a son Kishen- 
nath ; and a widow Rungainiinee, mother of Kishennath. Kam- 
mohun then died, leaving two sons, Gudadhur and Kalidas. Then 


died Rainshunkiir, leaving a daughter, llajesree, and two sons of 
that daughter, viz. Radhaiiath and Nersing. Then died Chu- 
lunjeet, son of Hurdeo, without issue. Then died Kishenkunkur, 
without issue. Neelkaunt then died, leaving a daughter, Khurge- 
sree ; which Khurgesree, after her father's death, had a son, 
Prannath. After this, in 1190, Kishennaih died without issue. 
The survivors of the family at the time of the present suit, 
were Ajodhearam, son of Kaslieeshur; Gudadhur and Kalidas, 
sons of Banimohun ; Gungamunce, widow ofKewulrani ; Rajesree, 
daughter of Rainshunkur; Radhanath and Nersing. sons of Ra- 
jesree; Khurgesree, daughter of Neelkaunt; and Prannath, son 


The riirlit of retrnctjng grntiiieoiis donations to strangers, in the life-time of 
the parties, unless some improvement or iiirreasc have been incorporatcil in the 
thing, or it have passed into other hands, is recognised by the law (//«/ay«, 
Book 30, Ch. 2): and the reason of the Court's judgment not being stated, it 
Qoesfnot appear on what grounds the right was disallowed in this case, for the 
.^*^7®***^ original composition for homicide, 
fhe ideas of Moohumiinidan lawyers on the force of written evidence may be 
seen in the law opinion delivered by them in this case. Deeds can have little 
efficapy after the death of witnesses, unless registered. 
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of Khurgesree. The question was, what division was to be made 1794. 

of the zeniindary ; and the following opinion was given by Radha- 

kaunt pundit: 1st, “there having been four brothers 
tOirether in one family, of whom Kasheeshur was the eldest; if^Kalidiis 
without there being a paternal inheritance, or without the use ofsermii, v. 
joint property, or without the labour or assistance of the brothers, Ajodhea- 
he (Kasheeshur) acquired a zemindary, the other brothers would Cliow- 
have no title to share in such zemindary. Should there have been 
a paternal inheritance, or an expenditure of joint funds ; or should 
the brothers have lent their exertions, then the zemindary being 
divided into five parts, Kasheeshur, the acquirer, would take two, 
and the other brothers one each : 2nd, on the death of Kashee- 
shur, his five sons inherit his portion, divided into equal parts; 
on the death of Kashceshur’s son Rainmohun, his (Uammohiin's) 
two sons, Oudadhur and Kalidas, inherit their father’s share, in 
etpial poitions: 3rd, the share of Kasheeshiir's fourth son, Ke- 
wnlrum, on the demise of Kewiilram's son Kishennath, should 
Kishennath have left no daughter, falls to his mother Runga- 
iiiunee : 4th, on the demise of Rainsiiuiikur (son of Kasheeshur), 
his daughter Kajesree inheiits her father's portion, and on her 
death her two sous succeed her: 5th, Kasheeshur's son, Ajodhea- 
ram, being alive at the decease of his brother Kishenkunkur, 
should the latter not have left a mother, his full brother Ajodhea- 
ram receives his portion : 6th, on the death of Kasheeshur’s 
brother Hurdeo, his (llurdeo's) son Chuninjeet inherits his father's 
portion ; and on his decease, should he have left no brother, his 
father's full brother, Neelkauiit, the only survivor, will be entitled 
to that share : 7th, on the death of Kasheeshur's brother, Shahdeo, 
should he (IShahdeo) not have left a mother, his full brother Neel- 
kaunt will inherit his share; and on the death of Ncelkaunt, his 
daughter Khurgesree will inherit her father's portion." — It appears 
to have been asserted that Neelkauiit had resigned all concern in 
the /emindary, and that the three females Rajesree, Rungamunee, 
and Khurgesree, received a maintenance; the two former in lieu of 
their shares, which they had resigned. And a further opinion 
was taken on the point, which was tliis, “ supposing that the 
male sharers contributed to the maintenance of Rungamunee ; if 
she (Rungamunee) did not renounce her claim, slie will, at a 
division, be entitled to the share of Kishennath, her son. If 
Rajesree received some lands, and renounced her claim to share, 
she will not be entitled to her father's share; hut if she reserved 
her claim, then she will be entitled to her father's share. If Neel- 
ka-uiit, the father of Khurgesree, relinquished his share on con- 
dition of receiving a maintenance, Khurgesree will receive the 
same." But evidence examined as to the facts, on the supposition 
of which this opinion was taken, did not prove them ; and there 
was ground to presume that the contrary was the case. The 
Sudder Dewanny Ailawlut determined (present Sir J. Shore, F. 

Speke and W. Cowper) that the decree of the Dinapore Adawlut 
(from which the case came before them in appeal), and which 
adjudged to Ajodhearani, (who sued for a division of the zemiu- 
dary) 3 anas, 6 gundas, of the 5 anas, should be set aside ; that 
the 5 ana zemindary, in pursuance of the pundit's opinion, should 
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1794. be adjudged to the heirs of the four brothers, Kasheeshur, Shahdeo, 
" Hurdeo and Neelkaunt, in the following proportions; viz. to 

Serma and Khurgesree, as heir to her father Neeikaunt, the shares of 
Kalidas Sliahdeo, Hurdeo, and Neelkauiit, 3-5ths, or 9-12; and to the 
Scrnia, v. heirs of Kasheeshnr 2-5th8 or 6-8 : these 6-8 to be allotted to the 
Ajocihea- beirs of Kasheeshur in the following proportions, viz. to Gudadhur 
ram Chow- Kalidas, appellants, l-5th; to Ajodhearam, the respondent, 
2-6ths; to Rungamunee l-5th ; and the same to Rajesree. (a) 


1795. MUSSUMMAUT RUNNOO, Appellant, 

-- versus 

April 8th. JEO RANEE, Respondent. 

Property, JEO RANEE, the original plaintiff in this case, was the widow of 
real and Raja Moorlcedhur : and Runnoo, the defendant, was one of two 
personal, daughters of Moorleedhur, by Munuk, a concubine. Moorleedhur, 
gPvenhya during his life, had given to Munuk certain lands and personal 
Hindnu to property ; to which, on her death, her two daughters, Sukhoo and 
his concii- Runnoo, succeeded ; and, on a dispute with the Ranee, had a judg- 
descendi^ ment in their favour, from the Patna Council, for their mother's 
at her death property . Afterwards Sukhoo died, without issue. Her share of 
to two siir- the property of her mother was the property now in contest ; which 
viving ^as claimed by the father's widow on the ground (us insisted by 
oii”the dc- plaintiff) that, after the death of Sukhoo, she, as the lawful 
niise of one Kaja, was entitled to the reversion of the property, 

daughter, And judgment appears to have gone in her favour in the Patna 
the aisier Court. But in appeal to the Sudder Dewanny Adawlut, after an 
■harc'^ the 1^®®" taken from the pundits, according to which it 

lawful wife appeared, that the property given by the Raja to Munuk, as a 
of the fa* voluntary donation, descended at her demise to her daughters ; 
therhas no and the moiety of it, now in question, before appertaining to Suk- 
hoo, was inheritable at her demise by Runnoo, as the heir at law ; 
the Court determined, that the respondent had no title to this 
property, given voluntarily by the Raja without any stipulation of 
reversion ; and inherited by Sukhoo from her mother. The Sudder 
Dewanny Adawlut therefore (present F. Speke) gave judgment 
against the claimant, reversing the decree of the Patna Court, (b) 

(а) The law opinion and decision in this rase arc practical illustrations of a 

number of points of Hindoo law, neither iiitrirnte iior uncommon. Ist, The 
allotment of a double share to the person by whom an acquisition is made, 
with aid, however, from the joint funds {Jimuta \ahana, Ch. 6, See. 1, § 2H). 
2d, Equal participation of sons succeeding to their father (Cli. 3, Sec. 2, $ 27}. 
3d, llic mother's succession to her son leaving no widow, nor issue male or 
female (Ch. 11, Sec. 4). 4tb, the daughter's succession to one leaving neither 
male issue, nor a widow ; provided such daughter be mother of a son, or likely 
to become so (Ch. 11, Sec. 2, § 3). .5th, The full brother's inheritance from 

his brother (Sec. 5). 6th, The uncle's succession on failure of nearer heirs. 
(Sec. 6, § 5, 8, 9). 

(б) The property had been alienated by gift ; and the widow of the giver, as 
his heir, had no legal pretension to the succession or reversion of such property 
on the death of a daughter of the person to whom it hsd been given. Her claim 
was therefore very rightly rejected. But in failure of whst heirs, or in preferense 
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KULLEAN SING (Attorney for the widows of SOODEE SING), 
Appellant, 
versus 

KIRPA SING and BHOLEE SING, Rcpondents. 


April 23rd» 


THIS was a suit brought on the part of the widows of Soodee A zemindar 
Sing, in the Dewanny Adawlut ofTirhoot, against Kirpa Sing and adoptcdone 
Bholec Sing, for certain villages, the landed estate of Soodee 

by right of succession to him on his demise without issue, verbal de- 
The defendant, Bholee Sing (for the other did not appear through- claration in 
out the cause) pleaded a title to the estate, as adopted son of the 
deceased ; and evidence was gone into as to tlie fact of the iwlop- 
tion : by which it appeared to be proved, that Soodee Sing, a short but with-* 
time before his death, made a verbal declaration, in the presence out any re- 
of several persons, that he adopted the defendant: but without *'S>‘u*s rite 
any religious ceremony or observance ; that, after Soodee 
demise, the defendant performed the obsequies, and was acknow- person so 
lodged as the heir ; and that a turban, in token of his succession, adopted 
was bound round his head, by direction of the elder widow. On 
this evidence to the adoption, judgment went for the defendant in cd after die 
the Ziilaii Court. zemiudar's 

111 the Provincial Court of Patna, three further witnesses were death as his 
examined, whose evidt nee went to coiilirm that before given. The 
Court put a question to their pundit relative to the adoption ; and Heid^'that 
to the forms generally required by law to be observed in making this adop» 
such adoptions ; so as to establish the fact of adoption having duly tion was 
taken place. On the latter point, the answer of the pundit recited fi”” 
as follows: — Let the person (intending to adopt) first consult a adopted 

Brahmin, and, having discovered a propitious moment, let him, in [Kurta 
the presence of the Brahmin, and of soirn* friends or relatives, ^®®rr;takcBt 
place something in the hand of the peisoii to be adopted, and say 
to him “ be thou my adopted sou — my goods and effects shall clnsivcly, 
become thy property the person adopted will reply, “ I agree property* 
to become thy son.” By the Shnster it is essential, that the trails- 
action be with the free will and consent of the adopter and adopted. 

The ceremony of placing something in the hand of the adopted, and nequie* 
and it being done in the presence of a Brahmin, is observed merely ed. 
for outward form, and in compliance with custom. Should this 
be omitted, and the consent of the adopter and adoptoii be never- 
theless manifest, the adoption is good. The Provincial Court 
affirmed the /illah decree. 

In appeal to the Sudder Dewanny Adawlut, it was still insisted, 
that sufficient form to constitute adoption had not been observed ; 
that at all events, an adopted son would not take both the liere- 
ditary and acquired property of the adopter; that, besides, there 
must be some provision for the widows. The Court applied to 
their pundits for an ooinion, whether, under the fads in evidence, 
adoption was proved ? whether an adopted son was entitled lo ilie 
exclusive inheritance, or to what particular property of the adopter I* 

to what other succefisors, a sister inherits, is a question on which a difference 
of doctrine exhtH. (MitaesAara on Inheritance, Ch.2, Sect. 4, § 1, in the notesj* 

VOL. I. C 
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1795. and in what manner the law required that the widows should 

be provided for : to which the pundits replied, that the adoption 

Sb ***"*kir- valid : that whatever property Soodee Sing left, hereditary or 
p!i°Sirig,aiid acquired, real or personal, devolved exclusively on Bholee Sing ; 
BholeeSiog. but that it was incumbent on Bholee Sing to furnish the widow of 
Soodee Sing with the means of performing religious acts, and like- 
wise to provide her with a maintenance, and cherish her like his 
own mother. 

The Siidder Dewanny Adawlut (present Sir J. Shore and Coun- 
cil) affirmed the decrees of the lower Courts, as far as concerned 
the landed estate for which the suit was brought ; but did not, in 
the present judgment, pass any decision as to the maintenance of 
the widows, (a) 


MEER NIJJEEB ULLAH, Appellant, 

ve7'Sits 

MUSSUxMMAUT KUSEEMA, Respondent. 

of*a Moo'^ Ki seema Beekee, the niiginal plaintiff in this cause, was the 
hiimmiidan ofGliolain Ghose, proprietor of the talook Must.apha|iorf*, 

claimii the forming a half share of tuppa Khanzadpoie. &c. in the Zillah Tir- 
estatcoflier hoot. She brought her action in the 'rirhoot Dewanny Adawlut. in 
who d^ed 1793, Or Hi/'tokh of the i^iis/cc year 1200, against Nujeebollali, 

26ypar8ijc-^''*‘ ri^ht to the abo\e lands, under a deed of {hiheh-bil-iwuz) 
fore, under from her husband, dated in the Fuslec year 1174; in which deed 
a gift from it was set forth, tliat he had settled on his wife two lacs of rufiees 
lieu of^ as dower, then deinandahle. from him ; that, in lieu of 5,000 rupees 
dower, (Ai- thereby made orer to her the Kinds now disputed. 'Fhe de- 

beh’Ul’> fendant pleaded that the plaintifl'bad no just claim : that, in 1 194, 
iwut) dated the lands were sold, in discharge of balance of revenue due from 
before lie defendant's) father, then siuldcr farmer, to one Kootub 

died. No Zemnun ; by whom they were sold in 1190, to one Ahmud Ali 
poBsesKion Khan, who had since held them. The plviintifF proved the 
on her part execution of the deed of gift; and brought one of three subscribing 
death -and i^rarwawuA, or written ankiiowledgnicnt, by her 
lierson, in husband, dated in the same year, declaring that he had delivered 
the inter- possession to his wife ; and had accepted the ofhee of manager 
val, by her Qf tlie lands on her part. But it did not appear that the pluiniifT 
hadwied* availed herself of her title under the gift, from 1 176, 

and obtain- when her husband died, till the rnstiiuiion of this suit in 1200; 
ed jiidg- and it appeared too that, in the interval, Gholam Dustgeer, the 
mentas plaintiff's son, had sued in the Patna Dewanny Adawlut, as heir 
father^a father, against Moizodeen, proprietor of a share of Khanzad- 

tat«. Such 

having been (a) This was an adoption of a Kritrima son- (vii)g. Kuria Pootr), a form oB 
the case, adoption in use throughout Muhila, which comprehends llrhoot and the ad- 
tlie law of* joining districts. The form, as described in the answer of the pundits to the 
firers hold Provincial Court, is precisely that directefl in a passage cited in a note to the 
that the MUaeshara, (Ch. I, on Inheritance, Sec. 11 , §17.) There is no doubt that 
widow is this adopted son is heir, as declared by the answers of the pundits to the Sudder 
estopped Court, to all the property real or personal, hereditary or acquired, of bis adop* 
from claim- tire father. 
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pore, &c, (and who. after Gholam Ghose*s death, had maiiagc’d 1795. 
his share of it); and obtained a judgment, on ihe defendant's . ' ' 

admission of claim, in 1 184, for the mnlikana of past years, • 

possession of his father's share; and that in 118.5, he obtained ajieriiut. 
judgment from the Patna Council, directing, that Moizodeen, ac-band; 
cording to an award given in arbitration, should deliver over to ***®"K** ®1*® 
him 6.51 beegas of land in lieu of some he had sold while he 
managed Gholam Giiose’s share. The sale pleaded by the defen- share asone 
dant appeared to have been a bye-hil-wufa, executed in 1 194, of the hi'irs. 
to the defendant’s father, in a feigned name, for a sum stated 
be arrears of revenue, by three persons. Noor Ali, nephew of Moi- tl^k-hil-iwuz 
zudeen; Gliolani Jelaiiee, a son of Gholam Ghose, by another or gift for 
wife; and one Mooliummedce ; which three persons were therein ronwilcra- 
alleged to be propiietors ; but wen? then bolding apparently, as 
farmers, under Burknt Ullali, rtttwiiY of the pergutina Mehoee, 

The Ziilah Judge set aside this sale, as obtained by compiil^ioii, as of the do- 
far at least ns respected the sign iture or Gholam Jelanee : inde- nee is not 
pendently of the question as to the competency of these persons 
make the sale ; and j*.d;j!iit:Mt went for the piaintili* in the 5^'»lhih 
Adawlnt, under the dted of gift from her husband: which judg- 
ment the Pioviiicial Court of Patna affirmed in appeal. 

Ill further appeal by the defendant to the Sndder Dewanny 
Adawlut, it was inserted, that in the hye-bil-wtifa sale there was 
no compulsion, which the appellant would prove by other witnes- 
ses : that under the alleged gift, the widow never had possession 
during 27 years ; wherefore the deed could be of no effect : that 
the decree for the plaintiff’s son, and her acquicsv?cnce in his suit, 
were incompatible with any claim of her own; for she thereby 
vinually admitted that the property was heritage left by her husband, 
and not settled by gift on her before his death. The Court pro- 
posed the following questions to their law officers, to be answered 
by them after perusing the proceedings : 1st, could Gholam 
(■hose, having a son living at the time, le^jrally execute to his wife 
the deed of conveyance termed hibeh’bil-iwuz?. 2nd, if he could 
legally execute it, was delivery of possession necessary to give 
effect to the deed ; and if so. is the recpiisile delivery of possession 
proved^. 3d, if delivery of possession w^as not necessary; or, if 
it was necessary, and sufficiently proved ; has the widow now 
forfeited her title, or not, to the property which the deed purports 
to convey, by having omitted to avail herself of her title under it, 
for 24 years, which elapsed between her husband’s death in 1 176, 
and the institiition of this suit in 1200, and by having allowed her 
son, Dustgeer, to sue in the Patna Adawlut and Provincial Council, 
as heir to his father's estate, and obtain judgments in his favour ? 

4th, supposing the title of the widow to remain valid, notwith- 
standing the above objections, could any sale of the estate, made 
by another person subsequent to the date of the deed in the widow’s 
favour, and after her husband’s death, whether for the discharge 
of a balance of revenue, or other purpose, be valid in Mooliummu- 
dan law? — The answers to these questions were, 1st, Gholam 
Chose, notwithstanding he had a son alive, could convey his pro- 
perty to his wife, hibeh-hil-iwuz, 2nd, lawyers distinguish between 
hibeh-biUiwuz^ or gift for consideration; and hibeh-ba-shirt-ool^ 
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1795. iwuz. In a case of hibeh-bil-iu*uz, which is in fact sale, delivery 

of possession is not requisite. This point the author of the Nehaya 

f a comtnontary on the Hedaya)\\sis illustrated. By the wife’s 
i?Mu8sinii- ne;rlected to avail herself of her title under the gift, the 
inaiit Ku- title is not invalidated; but her allowing and directing her son to 
■eema. sue as principal, and on his ow^n part, for the proprietary right 
in the lands, as son of Gholatn Ghose, is incompatible with her 
claim. Yet her right, and that of her son Dustgeer, as heirs of 
Gholani Ghoso, are not atfected. 4th, should one sell the property 
of another without his order, that is, without due power so to do, 
and the owner not afterwards contirm the sale, it cannot hold 
good. — In conformity with the above opinion, the Sudder Dewan- 
iiy Adawlut dctrrinined f present Sir J. Shore, P. Speke, and W. 
Cowper), that the respondent, having formerly authorized and 
directed her son to sue in his own name us heir to his father, 
could not now take advantage of the deed of gift to h^Tself from 
her lius1)and, altliough she might share as joint heir in the property 
left by her husband ; that, as this suit was brought merely under 
the deed of gift ; and the purchaser and actual possessor of the 
lands had not been made a party ; the respondent could have no 
judgment now passed in her favour. The decrees of the Courts 
below were therefore reversed by the Sudder Dewanny, who 
thought it necessary to specify in their judgment, that the landed 
estate of Gholam Ghose was the property of Ids heirs at law, 
notwithstanding any transfer made of it, since his death, by 
pel sons not duly authorized, {a) 


1796. JAFIER KHAN, Appellant, 

I ■ — VCf’StfS 

March3l.st HUBSHEE BEEBEE, Respondent. 

In n suit THIS was a suit brought by llubshee Beebee in the Civil Court 
forlHiidii, to pf /iiiah Dinajpore, in 179*2, against .lafier Khan, for certain lands 
defendant*** stated to have been held by the plaintiff's sister ’I’ajoo fleebee, wife 
pleaded a of defendant, as the joint property of the two sisters : to which 
title under suit the defendant pleaded, that he held the property claimed 
a gift froln a deed of gift from his wife, executed in his favour many 

l*atcly * dc- y®®^*** <l^ath ; at the date of which gift the property was 

ceased, wholly her’s. Judgment was given for the plaintiff in the Zillah 
made Rome Court; but it was reversed in appeal by the Sudder Dewanny 
years be- Adawlut (present P. S|)eke and W. Cowper), to whom it appeared, 
death, ”be after taking an opinion from their law officers, that the deed of 
qiieaiion ^ift to the defendant wa.s valid ; that it was executed by Tajoo 
was wbc- Beebee at a time when she was sole owner of the property conveyed 
M helm* having an interest therein ; that two sisters of Tajoo 

under*** the («) Dn a principal point of law in this case, that a gift for valuable conside- 
ffift, snffi- is in fact a sale, and does not require for its validity de)lt*ery of possession, 

cient to the commentary of the Hedaya la quoted in the /utwn. The subject is not 
irive it vali- In text of the Hedaym* The other points ia this futwa rest oa 

dity ia obvious principles. 
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Beebee^ to whom, jointly with her, certain lands; including thoae in 
question, badfbeen allotted by a grant from the Raja of Din aj pore,. — ■ — 
had previously received separately their respective shares. Moohum^ 

The principal question in appeal, as to the validity of the 
was relative to the possession of the appellant under it. Further * 

evidence was taken in the Zillah Court on this point by order of dare, that 
the Sudder Dewaniiy Adawlut; but nothing very satisfactory was delivery of 
ascertained; for, the lands being lakhiraj, there had been 
engagement for revenue ; and no registry had been made of them ; conti- 
and it was not ascertainable in whose name they had been held naance of 
subsequently to the gift. But so far appeared, that the wife, possession 
after the execution of the gift, had directed the tenants to P®iy 
their rents to the husband ; which might be considered as delivery A^Vt of 
of possessiim ; and that the husband, fora time, granted leases, land, form- 
and received the rents in his own name. But it was clear that jog: part of 
the seal of the wife had been afterwards occasionally current ; 
particularly that she had managed the business of the talook in valid, ’must 
her own name, during her husband’s absence. The law officers be distinct ; 
/declared, that the possession of the husband for a few days, which 
was in proof, was sufficient to give legal validity to the gift; that 
the wife could not retract it; that a deed, which she had executed of the pro- 
nine years after it, and one year before her death, declaring the perty given 
gift of no effect, and making a devise in favour of her sister, the *^“‘**^“* 
claimant, would not avail in law. 

Another question, respecting the validity of a gift of joint pro- 
perty, under Moohummudan law, came incidentally under conside- 
ration in this case, though the decision did not turn upon it ; and 
the following is an extract from an opinion given by the law 
officers: Iti Moohummudan law, a necessary condition is, that 

property given be not attached to, or included in, the property of 
another (so as to be undefined): and if it be land, that the parti- 
tion be determined by known boundaries : in which case aloue the 
gift is perfect, (a) 


RAJKISHOR RAI, and four others (Sons of Kalichurn Rai), 

AppelUnU, 

versus 

Widow of SANTOODAS (Son of Jtkisiien Rai), Respondent. 

KALICHURN, Jykishen, arjd Soobaram, were brothers. Soo-A member 
baram died, leaving a son, Radhanath. Then died dyhishen,®j'^.|*‘'®^®® 
leaving a son, Santoodas. Thon died Kalichurn, leaving five sons, 

Rajkishor Rai, &c. the ori«rinal defendants in tins suit. Kali- there have 
churn during his life conducted a banking house, which after hisl’**en no 
death, was carried on by his eldest son Rajkishor, in concert 
the other brothers. San tx>odas, the cousin of these (son of *Jy- 
kishen), was pccasionally employed in transacting business for but who, * 

Rajkishor, and, as well us his father, received mouey for bis private well as 

his father, 

(a) The frronnd of tlMS law opinion in this case may be seen in the Hedaya, 

Vol. 3, p. 2yi and 223. separaitiy 
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1796. expences from Kalichurn and Rajkishor; but does not appear to 
have received any specific share of the profits in trade ; or to have 
from the been present at the balancing of the accounts ; or to have been 
no^ made acquainted with the profit or loss. The account books 
share of contain no mention of the parties, except that, in the buhy 
their profits or day-book, disbursements for private expences are en- 

or loss in tered, vihich include the monthly expences of Santoodas and 
th" u* h he ^^^'^hanath ; the latter of whom was at the time engaged in a 
lias^ocea- separate business, independent of his cousins. The three brothers, 
sionaliy Kulichuin, Jykishen, and Soobaram, all messed apart; as did 
been cm- also their respective heirs ; but Santoodas and Radhanath conti- 
{hein**aii(r receive money for their private expences from liujkishor, 

has received more than twenty y^'ars after the decease of their fathers; 
supplies for until disputes arising, tisey each claimed a third share of the 
his private trade wliich had been managed by Kalichurn and Rajkishor, to- 
expences, ^ houseliold effects, money, and jewels, 

separnte possessed by Hajkislior ; alleging, that these were held by him and 
from family his father, as joint and common property of the family ; and resting 
partner- their claim on the circumstance of no separation of property 

^^*®**^ fathers, and Rajkishor 
admitted father ; and on their having cunlinued to receive money for 

claim a their expences from (as they termed it) ilie common fund managed 
share of by Rajkishor and his brothers. That Jykishen and Soobaram, or 
their Radhanath, had any coparcenary with 

others of Kalichurn or his sot), or ever possessed any property jointly with 
Che family, them, was denied by Rajkishor and his brothers; who pleaded, 
that the property in their possession was the produce of the ex- 
clusive and separate industry of their father and themselves. These 
being the circumstances, the Sudder Dewvinny Adawlut consulted 
their pundits, whether according to the Hindoo law of succession 
and partnership, the claim of Santoodas, the original plaintiff in 
this suit, against Uajkishor Rai and his brothers, was or was not 
maintainable: to which the pundits replied, in substance, that 
under the circumstances stated, the claimant, having messed apart 
from the defendants, having received niaintenance, but no share 
of the profits in trade, and never having advanced a claim till 
now, must in law be deemed separate, as far as respected family 
partnership, through no written declaration of separation should 
have been made ; and that the claim in the present suit could not 
be maintained. 

In conformity with this opinion, the Sudder Dewanny Adawlut 
(present P. Speke and W. Cowper), gave judgment against the 
claim, reversing a decree passed in favour of it in appeal, by the 
Provincial Court of Moorshedabad, and affirming one passed 
against it| in the first instance, in the Zillah Court of Rajshahi.(a) 

(a) This was a question of evidence. The Hindoo law provides, that in cast 
of a dispute as to the fact of a partition, recourse shall be had to presumptive 
proof in default of written and oral evidence (Jimuta Vahana, Ch. 14). The 
presumption, on the grounds stated by the law officers, was, that tins family had 
long been separate in regard to property. 
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SRINATH SERMA, Appellut, 
versiu 

RADHAKAUNT, Respoadent. 


IS 

17 ^ 6 . 

Nov. 24tih. 


THE followine is a sketch of the family of the parties in this An hen^ 

® tary zemin* 

CMC S— darv. nm* 


BRUNATH. 

CasbinaUi. Sudaiheo. Ramnath. Durnecdhur. DeiiaQath.Bei|iiath. Kelaram, Ke« 


dary, mas. 
nagcdmany 
years by 
some one 
heir of the 
original se« 


I I I I his widow wul- mindar for 

I I aorviviog ram. the beneCt 
Ncelmunee. Gopal Madhoo- Srinath» Gociilnathi of the rest, 

' Pershad. ram. pffl (alleged) they re- 
adopted son. cciving por- 

— tions of the 


I , , . profits, ad- 

bloliiin- Radiia- Buliibhee- Budun- judged to be 

kaunt. kaiint, kaunt. cliuud. thus diviri- 

de/i. ble (accor- 

ding to the 

Srinath was plaintiff, in the Zillah Court of Boglipore^ against 
Radhakaunt. The suit was for a division of the zemindary of one 
of *‘8 anas pergunnah Akberpore/’ formerly the property ofof the heirs 
Beijnath, on the ground that it was hereditary property held, ^9** 
since the death of Brijnath, jointly by the heirs, though in the 
name only of one, who managed for the rest; to which the of eight 
defendant pleaded, that it was exclusively his, by succession to left by the 
Meelmunee, alleged to have been adopted by Casinath, the 
eldest son; who was alleged to have succeeded to the whole. 

Judgment went against the plaintiff in the Zillah Court; from but of theM 
which judgment the case came before the Sudder Dewanny three one 
itdawlut in appeal. The first question before the Court was, * wi- 
wherher the zemindary was divisible among all the heirs of Brij- 
nath, or was vested in the respondent exclusively ; and the second, and one^of 
to what shares, supposing it divisible, the parties were respectively the other 
entitled. On the first point, it was thought necessary to cause some . 

further evidence to be taken ; and the pundits were then applied fo ainoUier* 
to, to give their opinion on the two questions, after considering the family, and 
evidence in the case. Their opinion was in these terms : It ap- thereby ex- 
pears from the depositions of the witnesses, as well as from the ®*"‘*®'* 
original documents, that the zemindary is hereditary, and 
hitherto been held in coparcenary ; and that the profits have been The xcniln * 
enjoyed in common by the parceners. Brijnath had eight sons ; dary there- 
the eldest Casinath, the second Sudasheo, and the seventh Kela- 
ram, died without issue; hut the widow of the seventh is *till of 
living. The eighth son, Kewiilram, is the only one adopted into which four 
another family. The zemindary is therefore divisible into 6ve fall to the 
shares; each of the sons will severally inherit their father’s por- 
tions ; and the widow of the seventh son her husband’s ; as here-^“J who 
under specified. Radhakaunt, Mohuiikatint, and Bill ubheekaunt, left isane; 
sons of Neelmunee, and grandsons of Kamnath, the third son. and one to 
will jointly receive one share. Budunchiind, son of Madhooram,'*i* widow 
grandson of Dhuriieedhtir and Gopalpershad, surviving son or^bolefthcr 
Dburneedhur, will joiotly receive one share. Sriaaih, son ofhuiheir. 
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Snnaili Scr 
ma, 17. Ra* 
dhakaunt. 


1798. 


March29th. 


Altumgka 
lands were 
granted to 
a mother 
for the sup* 
port of her 
family, and 
remained 
to them (a 
son and two 
dAU{^hters> 
at iiiT de- 
mise. Ac- 
cording to 
the Moo- 
liiimmudan 
law of inhe- 
ritance, 
they are di- 
vided into 
four parts ; 
of which 
two fall to 
the son, and 
one to each 
of the 
dangiiters. 
A pecunia- 
ry pension 
similnily 
divided. 


Denanatli, the fifth son, will take one share. Goeulnath, adopted 
son of (3rijnath, will receive one share. The widow of Kelaram 
’ will receive one sliare. 

In conforntity with the above opinion, the Court (present P. 
Speke and W. Cowper), determined that the eitrht ana zemindary 
divisible among^ the surviving: heirs of Brijnath, in the pro- 
poitions specified. And the usual proclamation having been made 
for other claimants, one only, Goeulnath, came forward, as adopted 
son of Beijnath. But the respondent having contested the fact 
of his adoption, and made it necessary for him to establish it by 
evidence, no order was issued in his fiivour in this judgment. 
The Sudder Dewanny Adawlut merely decreed, that the heirs of the 
appellant (who had died during the appeal) should receive from 
the respondent a fifth share of the eight ana zemindary ; with mesne 
profits of such share since the institution of the suit, (a) 


KULSOOM KHANUM, Appellant, 

versus 

MIRZA MEHDEE, Respondent. 

THIS was a suit brought by Kulsoom Khanum against Mirza 
Mehdee, in 1785, in the Dewanny Adawlut at Patna, to recover a 
third share of certain allutntjha lands granted by a Jirmaun in 
the name of Mah Khanum, her mother, widow of Alinukee Khan; 
and a third share of a Nizamut pension, granted to Alinukee Khan, 
and continued after his death, by Government, for the support of 
his family ; together with arrears of each. The suit was dismissed 
in the Patna Court, as not cognizable under the rules of limitation 
then in force. 

But in appeal to the Sudder Dewanny Adawlut, the Court 
(present W. Cowper) from further circumstances which appeared, 
considered the rules of limitation inapplicable ; and under an 
opinion given by their law officers, viz. that Mah Khanum having 
died leaving a son Mirza Mehdee, and two daughters Kulsoom 
Khanum and Ameena Khanum, her estate was divisible into four 
shares, two of which fell to the son, and one to each of the daugh- 
ters; the Court considered that the appellant was entitled, from 

(a) Of the two questions put to the law oflTicers, the first was a question of 
fact, the second only a question of law. According to the Hindoo law as pre- 
valent in Bengal, within the limits of which a p.irt of Boglipore is situated, the 
widow of a coparcener who leaves no male issue is entitled to his share of the 
joint property. [Jimuia Fahawif Ch, ti, Sect. 1.) But according to the doc- 
trine u hieh prevails in Behar, in which pn) vince the remainder of Boglipore is ia- 
cluded, the widow would be entitled to maintenance only. {Mitaeshara on Inhe- 
ntaiiec, Ch. 2, Sec. 1.) The other points which arc touched on in the law opinion 
in this ease, require no remark ; except tlie exclusion of a brother who had been 
adopted into another family. This is in conformity to the law as received in 
both pruvinres with relation to a l^attaca adoption. {Mena, Cli. v. 142.) U 
would be otherwise in regard to the Kritrima adoption, which is in use in MortU 
||char, and the contiguous districts of Boglipore and Fiirnca. 
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the time of her separation from the respondent in the Fu$lee 
year 1187, to a fourth share of the altumgha granted in the name ^ ^ 

of her mother Mah Klianum, for the maintenance of the family 
Ahniikee Khan ; which, at his death, in 1 17*2 or 1173, consisted of MiraaSdl’h- 
his widow Mah Khanum, his son Mirza Mehdee, his daughter dee. 
Kulsooin Khanum, and another daughter, who had since died, 
leaving issue. And the Court also consider the appellant entitled, 
from the above period, to a fourth of a pension of 92 rupees per 
month received by the father, which appeared to have been con- 
tinued by Government for the maintenance of his family. The 
Court accordingly, setting aside the decree of the Patna Court, 
adjudged a fourth share of the altumgha and pension to the 
appellant, with mesne profits of the one, and arrears of the other, 
since 1183; specifyincr, at the same time, that the decree regarded 
only the relative rights of the parties, which alone wore before the 
Court; anil had no reference to the continuance or otherwise of the 
grant, or pension, by Government, (a) 


MOOHUMMUD SADIK, Appellant, 

versus _ 

MOOHUMMUD ALl, and others (Sons of Mohubbut Ali), Dec. 6th. 

Respondents. 

THIS suit was instituted in the former Adawliit of the city of if a Moo- 
Benares, by the late Mohubbut Ali, against Aloohiimmud Sadik, hi]inmiicl;ia 
to prevent the defendant's molestation of the plaititifi'in the P**®* 

or superiiitendance of the tomb of Sheikh Moohummud Ali " 

lluzeeii, a Moohuinmudan saint, and of other bnildinirs ; which dowment; 
superintendence the plaintiff stated himself to have held thirty nral he (or 
years, under an assignment from Moohiimmiid lloosein, executor 
to the will of Ali Huzeen ; and under confirmatory sunnuds from 
the ruling powers of the time. The profits of tl»c superintendence point a ^ 
were stated to amount to about 400 rupees per The de- trustee ; 

feiidant, son (if the executor, insisted, that the plaintili' had abused 
the trust, and that he had a right to displace him ; which abuse of 
trust the plaintiff denied. Tlie plaintiff died during the original inir nospe- 
trial of the suit before the former Court, at Benares, and was snc-c>«l provi- 
ceeded by his sons ; and a decision was passed in the present City 
Court, in February 1796, which directed,’ that the defendant, 
agreeably to the order of the former Court, should confer thedojitli bed 
superintendence on either of the sons of Mohubhnt Ali, whom M'**-'®*!* 
he might deem qualified ; and should not dismiss him except on h*, ,q”**.*® 
proof of misconduct to the satisfaction of the Court. thVbcqutfst 

The Provincial Court of Benares, in appeal, reversed the above is good la 
decision, after taking an opinion from their law ofHcers; and snd 

creed, that the sons of Mohubbut Ali should share the superin- 
tendence amongst them, and the emoluments accruing; the heir of thVsuperin. 
the executor having no right of interference. teniuMice 

jointly, find 

^ (a) As ft question of Mooliummudan law, this was a very simple case of inbe- to the law- 
ritance, (Sirajiyyah^ p. 5.} 

VOL. i. D 
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fill profits 
arcniiii}^ 
from it ; 
not siibji^ct 
to the con 
finiiation 
of the rul- 
ing power, 
nor re- 
movable 
q^tam itiu se 
hfne fffx- 
strihl: but 
on proof of 
miscun- 
cliirt, or 
breach of 
their trust, 
the rnliiig 
pfiwer shall 
appoint an- 
other or 
others in 
their stead. 


Definition 
of wukf. 


Ami of 
tow lent • 
Appoint- 
ment of the 
superinten- 
dent vested 
in the ap- 
propriatfir : 
on his de- 
mise, in his 
executor ; 
then in the 
rilling pow 
<r. 


In appeal from the above decree by Moohummud Sadik to the 
Sndder Dewanny Adawlnt, the proceeding’s were given to the 
Mooli nnimiiclan law officers for tlieir perusal and opinion; the 
))oints oil which the case appeared to the Court to turn, and on 
which the opinions of the law officers were required, being, 1st, 
whether the towleut-najneh granted by the executor of All Hu- 
zeen to Mohubbnl Ali (and liis heirs), and confirmatory sunnuds 
obtained by Mohiibbut Ali, from the King Shah Aiilum ; the 
Nabob Shiijaodowla ; the Raja Cheit Sing, zemindar of Benares; 
anti the Cumpany’s Resitleiit in the province (the two latter 
only of which mentioned the heirs of Mohiibbut Ah); entitled the 
c:rantee, Mohubhtit Ali, during his life, and entitled hU heirs in 
geneial, or any of them, since his death (with or withotit the par- 
ticular nomination of Moliubbiit Ali), to the superintendence of 
the durgnh of Ali lliizcen, and of the huildinus and laiiils attached 
thcrcio; iiidi pendent of any inteilVreiU’e on the part of the 
executor or his sons; as well as independent of any appointment or 
confirmation by the Government: 12iul, in case the heirs or assignees 
of Moliiihbut Ali wcie not entitled, on his death, to succeed 
him in the snperinteiiilence, whether the appointment of his suc- 
cessor was legally vested in the son of the executor, or in the 
(lovernnient; and, in either ca^e, whether sncli apjiointmcnt must 
be under any, and what restrictions, as to the person nominated. 
The law oflficeis gave their opinion as follows: We have consi- 
dered the prticoedines in the case, and shall preface' oiir //ifwaby 
staling, that umhf, according to the opinions of Yusuf and Moo- 
hummiid (which on this ])oiiit are adopted as law), implies the relin- 
qnishiiig the proprietary rignt in any article of property, such as 
lands, tenements, and the rest: and consecrating it in such 
niauner to the service of Goil, that it may be of benefit to men : 
provided alw.ivs, that the thing appropriated be, at the time of 
appro»*ri’ation, the property of the appropi i.iior; as is specifically 
stated in the Ihikr-i-rnyik, 7V»/t7c</Mni[)lies the consignment of 
the thing appiopri.jtfMl, by the anpropriator, to another |>crson, 
for the [lurpose of such person’s applying it in ihe manner designed ; 
and the app''iintmeiit of the trustee or supprintendent is vested in 
ihe approprialor,in order that he may confer the olfii'e on a person 
of integrity, morality, iiirorniation, and a*cf)noiny ; and, on the 
death of the ajipiopriator, the power of appointing a superinten- 
dent is vested in his executor, or should he have left no executor, 
ill the cazde and hakini^ that is, the magistrate and the sovereign. 
It is stated in the liuUr i-royih^ in a quotation from the Fatawa^ 
soghra^ that in the event of the d.Muisc of the siiperiiitendciit 
while the appropriator is in existence, the latter, and not the 
CQzee^ is aiuhori/.cd to appoint anutiter superintendent; and that, 
if (he appropriator be dead, his executor has a title superior to the 
cazee'si and, in the event of the appropriator not having appointed 
an executor, the nomination falls to the cazee and hakim^ We 


now proceed to state, that it appears that the spot on which 
Siuikh Ali Huzeen erected his tomb, was a rugged uneven jungle ; 
and that the Sheikh, after edearing it, allotted part of it for a 
burial ground, and appropriated the remainder fora mosque; and 
that; contiguous to the spot in question, is an old apartment^ 
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denominated the astannh (or abode) of Fatima, SyudutTon-nisi, 
and another called the pu 7 ij,i (or hand) of Shah Huzruf Murdan, — 
This is moreover speoificaliy stated in the Soorul-hnf, or 
statement, made out by the Sheikh hiins'^lf; a copy of wliich is 
amoii^ the proceedinu:s. Under the towleut-nameh, therefore, mu 1 a ii, 
executed by the executor of the Sheikh, Mohul)biit Ali was eniiileij oiliers, 
during; his life to the superintendence of the looib and appropriated 
ground, and was not removable by the sovereign, nor by the exe- 
cutor; especially as he had obtained coniirinatory sunnuds from the 
ruling powers of the time. The supenntendent having, on his ^ cona'gn- 
death bed, assigned the superintendence of the tomb 10 his own 
sous, as proved by the evidence of witnesses, snc!i assignment, |,y 
according to good authorities, is valid. It is stated in the RuAr- s ipiM-intpu- 
i-rnyik, the Tatai'khanec, tlie Kuheerea^iho Ilimadea, nwd ld» 

Fusool-ool Amadea, that if the superintendent desire, on his death 
bed, lo bequeath the superintendence to another, it is allowable is I.oo(l in’ 
for him to do so: but he would not be authorized to appoint a law. 
successor ill liis life lime, and during healih ; unless the consign- IJiit not a 
lucnt of the superintendence to him have been general, that is, 
with permission (^fmm the appropriator or his executor, as he nriay 
have received it from cither), to confer it on another; in which 
case he may be authorized to appoint a successor during health, less he have 
It is likewise stated in the Bnhr-i-rayik, that if the death of the U 

superintendent liappen suiisequeutly to that of the appropri ilor 
who app 'inted him, tiie cazee shall appoint a successor. It is,powt.T. 
bowever, silpuluied as a condition, in the Moojtuha, that tbc 
supeiintendent shall not, on his death bed, have bequeathed it to 
any person; and tlial, in the event of his having bequeathed it, 
the cazee is not authorizc<l lo appoint. There are also other The iniste® 
authorities to tins effect, from which it is clear, that the superin- muy he- 
tendent is authorized, on liis death bed, to appoint a successor, 0*1 
though the appropiiator have not given him general permission. 

The sovereign, then, according to the best autlioriiies, is not any express 
authorized to remove the sons of Mohnbbut Ali, and to confer power lo 
llie superintendence on Moohummud Sadik, unless it shall appear 1 ^** 1 *^ 
that they have been guiltv of dishonesty with respect to power mav 
property appropriated, in which case the Bovereiirn may iemo\ e remove the 
them, and appoint a person of integrity in their stead. Tlie^lwisoesoa 
superintendence in question belongs to all the sous of Mohubbut l'*!***'^**^ 

Ali, and is not the exclusive risht of any one of tlieni. The 
pie dedicated to Fatima, and the Ptntja of Iluzrut Shah, not 
having constituted the property of Ali lliizeen. he luwing himself 
declared them to be ancient edifices, Mohnbbiit Ali was not en- 
titled to them under the towleut-nameh from ihe executor. But 
he might have had the superintendence of them, had it been con- 
ferred on him by the ruling powers; which, however, does not 
appear, 'fhe sovereign, therefore, may now, ns shall bo thought 
proper, relinquish the superintendence of these lo the sons of 
Mohubbui Ali, or assign it to Moohummud Sadik, or any other 
individual. 

Ill conformity with the above exposition of the law, the ronrt 
of Siidder Dewanny Adawlnt (present W, Cowper) a«ljudged, 
that the superintendence of the tomb of Sheikh Ali Iluzccn was 
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179S. vested in all the sons of the late Mohubbut Ali, and was to be held 
by them in common, with all appurtenances and just emoluments 
Moohnm- annexed to it, until they should be removed by Government for 
rMooUmu- misconduct in the dischartre of the trust confided to them. With 
iiiiid Ah, respect to the sacred building dedicated to Syudut-on-nisa, and the 
and others, punja of Shah Hitznit, of which, as they were not the property 
of All Muzoen, the superintendence could not be legally conferred 
by the towhut nameh of his executor, and was now to be conferred 
as Government should think fit, it was directed, as they had been 
Jong under the superintendence of Mohubbut Ali, and were in his 
possession when this stiit was commenced, that they should remain 
with the sons of Mohubbut Aii until Government should appoint 
a superintendent; or some other person should show a good 
title to the possession of them. It was further directed, that the 
heirs of Mohubbut Aii should be indemnified by Moohummud 
Sadik for all losses sustained by them or their father, in conse- 
quence of being molested by Moohummud Sadik in the exercise of 
the superintendence vested iu them, (a) 


1799. 


DUTTNARAEN SING, Appellant, 

verms 


I i . I 

IX*a SlI^^ Gunibhccr Sing. Diiiiea Sing. 

A 


I I . 

Beer Sing. Khoslial Smg. 


F<b.l 4 tb, AJEETSING, BUKSHEE SING, and RUGHOOBEER SING, 

Respondents. 

Attbesust THE following is a sketch of the family of the pai ties in this 
tif soiiii* of case I 

tbcyoiiiijfer ' UMUR SING. 

lll(Mlint*r.SO[ 

a Hindoo 
fiiiirily, for 
hioircs of 
the family 
estate, ibe 
letfiil (li.strl> 
biition ad- 
judged, on 
its appear- 
iug,tbat the 
estate was 
not the ex- 
elusive 
TiL'Iit of the 
elder 

braneli, but 
tbai all the 
members, 


I 

Buhtaw'iir 
Sing (ids 
W'idow 
lixing } 

Byjiiiitli 

Sing. 


I 

Durgaby 

Sing. 


I 


Rajno 

Sing. 


Ajeet 

Sing. 


Bhoop Diitt- Riiglioo- 
Sing ; iiaraen brer 
(adopt- Sing. Sing, 
ed by 
Bukta- 
wiir.) 


Chota 

Sing. 


Dhoniua Sing. 

III. 

Buk- Blia- Mil- Rliola 
shee dul bes- Sing. 
Sing. Sing, dutt 
Sing. 


?wlu) had* . grounds of llir opinion delivered by the law oflSecra are fully stated 

belli lands tbiMr/ii/M/a. Hie rase is an illustration of the Moobiimmiidan law conrern- 


inir the nomination of a siicre.ssor to a trustee for an appropriation or riidow- 
BiiiiiHiii. *19 t«?rinecl wuqf. Wo special provision having been made for the succession 
being sbar- pmou who assigned the the trustee bus power to bequeath the 

entitled i to the mention made of the heirs of the trustee, it should he 

to share; at appeared a question whether the heirs were not 

though hi-ir** , “wignmciit; the wording of which was doubtful. But 

therlo no «‘«t »»ppear to have considered them included, under the terms 

of the deed i though they do not particularly notice the point in their /uiu a. 


for their 
support as 
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Ajeet Sing:, Biikshee Sing, and Rughobeer Sing, brouc:ht ihe 1799. 

suit against Dultnaraen Sing, in the Zillah Court of Bhauguipore, 77 ^ 

for sh ires of Tuppa Seroonjah, in pergunnab Pherkia, on 
ground that this was the joint hereditary talook of the family. 

The defendant pleaded an exclusive title, as being descended from The mere 
the elder branch of the family; which elder branch, he affirmed, of per- 
had always held the estate, without the participation of the Younger ***• 

branches, who were only entitled to maintenance. The plaintiffs of n 
in reply, denied this title ; as well as the fact of exclusive posses- deceased 
sion on which it was grounded : and the participation of the plain- Hindoo 
tiffs themselves appearing to the Zillah Judge to be proved by the 
testimony of the witnesses adduced by them, he consulted hiSfe^si()n 
pundit as to the sliares to which the parties were respectively without 
entitled; and gave judgment according to the distribution stated of 
by the pundit; which judgment the Provincial Court of Patna - 

uifirnied in appeal ; though it appears that several of the surviving son 
heirs (not made parties to the suit) were not included. n) tukintr 

III further appeal to the Sudder Dowanny Adawlut (present |*.*oc 8 f ate of 
\V. (^owper), the appellant was allowed to bring some additional 
evidence as to his exclusive title to the estate in contest; after is cxclmled 
consideration of which, and of counter-evidence adduced by thefro:u inhe- 
respondents, it was determined, that the appellant's plea of exclu- 
sive possession as proprietor, had been refuted ; tiiat the respon- 
dents and other descendants of Umur Sing, the common ancestor, 
were entitled to shares in the estate, according to the Hindoo law 
of inheritance. But previously to a final determination on the 
division of the estate, the Court caused a proclamation to be issued 
fur the purpose of ascertaining the whole of the claimants to it; 
and a claim being advanced (among others) by Bhoop Sing, one 
of the sons of Durgahy Sing, alleging that he had been adopted by 
Buktawur Sing, he was allowed to bring evidence on that point ; 
on consideration of which the Court admitted his adoption, and re- 
ceived the following opinion from their pundits as to the legal divi- 
sion of the estate aiiionir the whole of the surviving claimants, as 
distinguished in the prefixed genealogical sketch. At the demise of 
Umur Sing, his surviving sons DuniuSing, Beer Sing, and Khoshal 
SiniT, the two others having left no male issue, take each a third of 
liis estate. Ajeet Sing, son of Beer Sing, receives his father's share ; 
and Uhoiniin Sing, son of Khoshal Sing, the share of his father. 

At the demise of Dhomiin Sing, his four sons, Bukshee Sing, Dhadul 
Sing, iVlahesdiitt and Bhola Sing, each get a foiiith of his share. 

Of Oiiiiia Sing there were three sons, Durgahy Sing, Kujoo Sing 
and Buktawur Sim;; each of whom will take a third of his share. 
Duttnarneii Sing, Byjnuth Sing, and Bhoop Sing, are the sons of 
Duigahy Sing; hut as, of these, Bhoop Sing was adopted by 
Buktawur Sing, the two remaining brothers will divide the share 
of their father, each taking half. Bhoop Sing, excluded from 
sharing in the estate of his natural father, will take the share of 
his adoptive father, Buktawur ; and must maintain his adoptive 
father's widow. Kughoobeer Sing and Chota Sing, sons of Rajoo 
Simr, will divide their father’s share. According to the above 
distribution, the Court (present W. Cowper) gave final judgment; 
providing in it for a suitable maintenance to be afforded by Bhoop 
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1799. Sing;, to the widow oF his adoptive father. And it was further 
' decreed, that the appellant shonM account to the sever;il sharers 

for the profits of shares, since the date of the Zillah decree. 

Ajcet Sin^, It should be observed, that, in this case, a question arose in- 
Buksliee ^’cideiitally, as to what consequence woul«l attach to an alleged 
Sing and circumstance, if proved, namely, that Durgahy Sing performed 
beer**Sb funeral obsequies of Gumblieer Sing, one of the sons of Umur 

Sing, who died xutliout issue; a ceremony which ought to be per- 
fortiicil by the heirs of deceased persons. And the pundits stated, 
that this siniily could not give him any title to the inheritance of 
the deceased; unless there were evidence to prove the fact of the 
deceased having made him his heir by adoption. 

Another point to which the attention of the pundits was called, 
was how far the adoption of Bhoop Sing hy his uncle, would affect 
his right of succession to his n itural father’s estate ; and, as above 
stated, they declared that this excluded him from any share of the 
paternal inhcrliance. (a) 


1799. SIIEOCnUND RAI, (Son of Nundkomar Rat, deceased,) 

Appel, ant, 

Feb. J 4tlja vvTSUS 

LUBUNG DASEE, (AVidow of Radiianatii Rai,) Respondent. 

Inasnitby THIS was a suit in'^tituted by l.uluing D.isee, in the Zillah 
the widow Court at Burdwan, against the late Nundkoinar, to recover a 
balance of zonundary nwsh>ihira due to her as joint zemindar of 
jointzemin- ‘ 9 pergunnah Mooliuminii l Ameenpore, &c. and fix»»d for 
d;ir of IU 1 her by Government in the year 1779, at rupees ‘i,t09 per annum ; 
estate in to wliich extent a deduction was allowed on her account at the 
decennial settlement of the 7emindary concluded with the defen- 
who died dant, onc of the joint proprietors, in the Bengal year I 197. 1'he 
vfiihoiit Zillah Judge considered the plaintiff’s claim established by the 
]s»uc, for a eYidence adducetl by her; and the defendant having failed to 
produce the accounts of his actual receipts from ilie zemiiidary, 
or iiroprie- which were required with a view to make an equal division of the 
tary in- profit and loss between the three joint proprirt«>rs, viz. the clefcn- 
conie, dant, Lubung Dasce, and the widow of Govindchund Rai, a 

pMsseir^Jn riecrec was passed for the plaintiff’s receiving the mo^hahira, as 
her favour, fixed by (joveriiment in 1779; and recoveiing arrcais of it at that 
firuffa- rate. And the Provincial Court uf Calcutta, in appeal, utfinned 

mmeh^ is decision, 
up by lliu 

iniportin!'| The prinriples on wlnrb tin* distribution of .sbnrps wna R(1j listed xvill he 

tbiit the foiindin iIm* Miiaeshant (Cli. I , on inhvritaiirr, St^R .5, §2.) ronrerriing the case 
plaiiititr “f brorhers li'aviiig an iincT|ii.iI iiumiMTof sons; mid (.'^ec. 11, § ) regarding 

fTHic iiptlie the exclusion of an adopted son (tintlam) froni the fainilv nud estate of bis 
income Unral falher. The claim of the appellant, irronrided on t)ic eiren instance of Ids 
rightly dne^’^dirr baein!; perfornied the obsequies, iis he alieired, of an iiiirle who died 
to her, and ^hlhlless, was rininded on p.tssmres of Hindoo law, which intimate, that the gne- 
a^reed to cession to the estsiti*, and the ri^ht of performing: the ohaeqnies, pfo togetiicr 
receive a- {•Inftan'tath'n Dices?, Book .*>, v. 4ri.'i, and 4.')7J. Hiit those passHKCS do not iin- 
bouta third ply that the iii»*re act of ee1ehr.*iting the funeral rites gives a title to the siiccfs- 
ofit, re- akin ; hill that ih.e sucecssor is hcMiiiil to the due performaaco of the laAt rites 
for the person whose xvcalth has devolved on him. 
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A further appeal whs brought to the Sadder Dcwanny Adawlut 1799* 
by the (lefeiidant, restin*^ principally on the instrument termed 
Tiiff i-^n’imehy or He' d of compromise, bearing date in 1190, P'*’’" 
portin^r to have been executed bv the respondent, but denietl on jJiishSlV 
her p .rt, and rejected as a fabrication by the lower Courts : in which but th« 
deed it was set forth, that by reason of deficiency in the assets pundits 
of the zemiiidary, she had ajirecd wiili the appellant to “ relin(|nish®*‘V®. 
to him the diHeiCiice, and lo receive during her life only 
rupees per a/m/cm, wiib a provision of 280 rupees yearly to her duly exe- 
grandson. Tarachnnd Gliose, after her death/' The Sudder ciiti*d by 
Dewunny Adawliu (nresent W. Cowpt-r), after taking an 
fiom the pundits relative to the validity of this ruffn-namek hi 
point of law, supposing it establisliCMl ; and after receiving some ai^ainst her 
further evi-ience wliicli it appeared necessary lo examine as toits!»«d her^ 
aiithenii(*itv, considered that this deed, which was not ‘^^’ifchially 
exbibiiecl by the aopellant, nor mentioned in liis answer to thcQ^^,!^^ 
ori«rinal plaint ; and which was not satisfactorily proved to have 
been executed by the respondent; was, in point of fact, not ad- 
missible; and that the respondent's claim was established. And 
the Court, affirming the judgments of the Courts below, decreed, 
that the appellant should continue to pay to the respondent the 
annual anioiint a<1judged by lliose deciees, as her share of the pro- 
fits of the joint zemindary, until he should account to her for his 
actual receipts and disbursements from the joint zemindary ; after 
which she would he entitled to her third share of the actual pro- 
fits, whatever tiicy ini ;ht he. 

It is to be ohstMved, with respect to the question put to the 
pundits relative to the ruffa naniehy that they were desired to con- 
sider the proceedings in the case, and to state wdiclher, supposing 
it to have been duly executed by the widow of H.uJhanath Rai, 
joint zemindar of tlie 9 ana estate, it would be valid in law against 
her, anti against the heirs of her husband ; taking into their con- 
sideration, that no equivalent appealed to have been allowed to 
her for the relinqnislimcnt of the zeniintlary of 2,409 

rupees ; that the protiis of the share of the zemindary were not 
shewn to have been inadequate to the payment of the full allowance 
at the time it was alleged to have been executed ; and that, from 
the appellHiit's refusing to produce his accounts, and objecting 
to an adjustiiieiit according to actual assets, it was rather pre- 
sumable that the contrary was the case. The pundits, in their 
answer, stated, that the widow, after her husband's demise, was 
heir to his property ; that if she voluntarily executed the ruffa^ 
nameh^ it was valid airain>t her and her husband's heirs: hut that 
the deed itself, in point of fact, appeared of no authority ; for the 
alleged reason for its execution, \i/. want of assets in the zemin- 
dary, did not appear to be true ; and they discovered no proof to 
establish its execution, (n) 


(a) Tlic opinion delivered by the pundits, purportin'?, that the deed of relin- 
quislimuiit, if genuine, iniglit Inwe been binding on the lieirs of the husband and 
aiiccessors of the widow, as well ns on the widow herself who executed it, is 
qiiestionaldti ; ns importing tlintit would Ik; binding on them lieyoiid the period 
of her life, because it was voluntarily executed by her. Doing successors not 
only to ihe zemindary held by her fur her life, but lo the savings accumulated 
by her daring her possession of and on the other hand: obliged to support her 
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AZEEMOODIN, Appellant, 
versus 

FATIMA BEEBEE, Respondent 

A gift of a THIS was an action brought by Azeemoodin, in the Zillah 
portion oj Court of Burdwari, against Fatima Beebee, for the sum of 205 
rupees, as amount colUcted, in the Bengal year 1197, from a 
wi lioiit* moiety of Moir/a Kiinknr and other land, stated to have been 
dis iiui aN Conveyed to the plaintiff by gift, from the di^fendant, under a 
ho-.M-ing date in 1191; the not annual piofils of 
livery*^ moiely, after deducting the revenue payable to Government, 

posscasUm were 130 rupees. The Zillah .liidge, consideiing the execution of 
to the do- the tumlrek-7iameh established by the evidence adduced; and 
valid Tti informed by his law oOiccr, that the gift tliereby made could 

Mooliiim- not be canctdled, gave judgment for I he plaintiff. But ihe Pro- 
mudan law. vine ial Court of Calciitt.i, in appeal to them hy the defendant on 
legal objections to the validity of the gift, received an opinion from 
their law officer, that a gift (tumleek) of a portion of land, without 
the division and deli^ery of possession of such land, is invalid. 
And as the Zillah proceedings did not exhibit proof of the divi- 
sion of the land, orposs ssion of the claimant, the rrovincial 
Court reversed the Zillah decree. 

In appeal to the Sudder Dewanny Adawlut hy the claimant, 
the law officers were called on for their opinion on the case, and 
were desired testate, whether the executed hy the 

respondent, without delivery of po«‘Sessioii of the land therein 
nientioned, was or was not,. in law, binding on the respondent, 
l^heirfutwa was this; It appears that Fatima Beebee took the 
estate left by lier husband in satisfaction of dower, and executed 
a gift of half of it to Azeemoodiii. This has been proved by the 
evidence of 'v it nesses who attested the tuvileek-iiomrh. But com- 
plete possession of the donee, an essential to the validity of 
or gift, did not take place. This is a case of hihch-mo'ihaa, or gift 
of undt'fmed property; ami the validity of such a gift depends on 
the donor's separating and distinguishing the shares, and then 
delivering the part given into the donee’s possession. In this case, 
such a separation or delivery is not proved. The Tmnhek-fiamck 
therefore is not of any effect. It is stated in the Hcdayn^ that, if 

•lioulcl slic become destitute, they might hare pretensions to resist an impro- 
vident relinquishment hy her of n part of her income r if, hoivever, she reserved 
a sufficiency for her inuinteiiancc, they could not lie admitted to contest at law 
her voluntary and deliberate acts upon this ground ; any more than to recnl any 
ii.iprorideiit expenditure or gift of a parted her income after it hud come into 
her hands ; the control over a woman, who is enjoined to make a frugal use of 
her husband's property which has devolved on her for want of male issue, not 
extending to this length {Jimuta Vahana^Ch, Sec. 1,§ 56, and fiO). But 
she could not by her act bind the successors to relinquishment of part of their 
due share of the estate, after her demise. On the other hand, if the relinquisli- 
inent of a claim to a greater income than the as«cta of the estate would afford, 
were bond ySr/e made oil real and sufficient grounds, the. transaction might be 
unexceptionable. But no doubt, if it proceeded on a false suggestion, it could 
not cuQcliidc either her or the heirs. As the deed itself was considered not to 
proved, and the decision did not turn on the question of the widow’s power 
t<» bind the heirs, the opinion of the law officen 00 that poiot must be takeo 
with liuitatioo and caution* 


1799. 

June 27th. 
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a man make a gift of a portion, intermixed with his property, with- 
out due specification of the particular portion given ; for instance, — 
if he say, * 1 have given to such a one a half or third of such a Fa- 
spot of land, or such a piece of cloth,’ the gift would be invalid ; timaBecbee 
though if afterwards the donor should separate it off, and give 
possession, the gift would hold good. The declaration of Fatima 
mentioned in the tumleek-namek, viz. ** having separated it from 
my own property, I have made it over to the property of Azee- 
moodeen, and the donee has taken it into his full possession,” 
would appear to indicate the requisite separation and partition : 
but this declaration is not mentioned by the witnesses. If it were 
proved by credible witnesses to have been made by Fatima Dcebee, 
it would be good against her: for as to acts not repugnant to 
reason or probability, men are bound by their own declinations. 

Without proof of this circumstance, the Tumleek-nameh singly 
would not avail. 

After receiving this Futwa, the Court allowed the appellant to 
bring witnesses to tlic above declaration having been made by the 
respondent; whose depositions having been delivered to the law 
officers, they returned the following opinion : To constitute a 
complete gift, it is necessary that the subject given be separated, 
and that complete possession take place; and this is not proved 
by the testimony of the present witnesses; and the stated decla- 
ration of the widow, that * having taken it out from h‘^r own pro- 
perty, she ))laced it in complete possession of the donee,’ is not 
proved by these witnesses. 

'I’he S udder Dewanny Adawlut (present W. Cowper), affirmed 
the decree of the Provincial Court, (a) 


KISIIWUR KHAN, Appellant, 1799. 

versus ■ ■■ ■ — ■ 

JKWUN KHAN, Respondent. August9th. 

THE parties in this rase were sons of Motee Khan, who died in An cn- 
the Bengal year 1191. The suit, which was instituted by Jewun 
Khan in the Dewanny Adawlut at Jessore, was for a division of the "a 
property real and personal, of their father, specified under 27 dccoased 
heads. The Zillah Judge made a decree for the plaintiff, con- Moohiim- 
taining a specific division of the properly between the parties. B"rcdtin*** 
In appeal to the Siidder Dewanny Adawlut, it having appeared 
that these were not the only heirs, the proclamation required by sue for her 
section 13, regulations, 1793, was issued, desiring all those to share of an 
come forward, within a limited time, who might have claims 
share in the estate of Motee Khan. The following was the decree 
passed by the Court (present W. Cowper): The appellant has that the 
fai led in proving, that he and the respondent received from their same shall 
father Motee Khan their respective shares of his estate, and were 
put into possession thereof previously to their father’s death : which b sup- 
plea not having been established, and Motee Khan having died porting a 

Ifor life, U 

(a) See Hedaya^ (Book 30, Cb. 1, Vol. 3, p* 295.) not, in 

£ 


VOL. I. 
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1799. intestate, his estate was divisible among his heirs at law; who 
appear to have been his two sons, the appellant and respondent ; 
nimi'i!!*”' and his wife Mtissiiminaut Neelee : exclusive of his daughter mar- 
valid Khan, who acknowledges, that she received a pro- 

iis M* coti- vision from her father, and in consequence relinquished her title to 
vcyarice of succeed to any part of his estate. The respondent, Jewun Khan, 
A^Ivrlmnie ^ claim to the share of Neelee, under an ikrar~nameht 

quest ***of ' said to have been executed by her in his favour; but as this deed 
property, has been declared by the law officers, both from the tenor of it, and 
real or per- from possession not having been received under it, to be legally 
invalid, the Court have not deemed it necessary to call upon the 
AJooliMin- respondent to establish its authenticily. The respondeiil's daiigh- 
imidaulaw, ler, Shenif-on-nisa, has also preferred a claim to the share of Nee- 
«s far as a qu the ground of a verbal bequest alleged to have been made 
prom-riv of '''^^'ich, had it been e^tabli^hc(l, would, according to the 

the l>e-' opinion of the law officers, have entitled her. after the dis'diarge 
qiiearher; of Neelee*s debts, to a third part of her remaining share of the 
two thinU propeity of Motee Khan : but Sheruf-on-nisa, when called upon, 
ressarily m ing* failed to adduce such evidence, her claim cannot be admitted, 
the heirs at A proclamation has been issued, requiring any persons who might 
law. have claim to Neclee’s share of the late Motee Khan's estate, to come 
forward and claim the same; but no one has come forward. The 


Court, therefore, reserving the right of any future claimants to 
Neelee’s share of Motee Khan’s estate, who may shew sufficient 
reason for not having brought forward their claims in consequence 
of the proclamation above noticed, adjudge the estate of the late 
Motee Khan to his sons, the appellant and respondent; and con* 
firm the decree of the Zillah Judge, and the division made by him 
of the estate, which is declared by the officers, with a few incon- 
siderable exceptions, which the Court considered immaterial, to be 
conformable to the Mohummudan law. 


The ikrar-nameh noticed in the judgment of the Siidder De* 
vraiinv Adawlut, said to have been executed by Neelee in favour 
of Jewun Khan the respondent, under date the 3lst Cheit 1199, 
was to this effect : “ I am the widow of Motee Khan. Whereas, 
in a suit between his two sons, the defendant appealed to the 
Sudder Dewanny Adawlut, where he asserted that I was not the 
wife of Motee Khan, and the Ziliali Judge was directed to en- 
quire into the fact, and ascertain whether I had any claim of 
inheritance ; I hereby authorize Jewan Khan to prove the fact 
and right. Whatever share 1 may be found entitled to, I will 
assign to Jewun Khan. He becoming proprietor of the same, 
shall maintain me for life. 1 will not recede from this my formal 
engagement.” 

To questions referred by the Court to their law officers, as to 
what would be the effect of this ikrar-mmeh, and of the verbal 
bequest in favour of Sheruf-on-nisa, supposing each to be duly 
proved, the following were the answers given : 

An ikrar-nnmeh of the nature of that which Neelee has exe- 


cuted in favour of Jewun Khan, does not, in law, serve to prove a 
gift, or to render it valid : because, to render a gift valid, it is 
necessary that the property given be divided off from the shares of 
coparceners, and that complete possession be given ; whereas, at 
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the time this deed was executed, Neelee’s share was not separated 1799. 

from the shares of the other heirs of MoteeKhan; nor pos- 

session, which is one of its essentials, obtained. Besides, in the Kishwar 
ikrar^namehj Neelee uses the future tense; whereas, to srive effect 
to contracts, among which gifts are numbered, the past tense 
requisite. Jewun Khan’s claim to the property of Motee Khan, in 
virtue of the gift stated in this ikrar-nameky will not avail in law. 

As to the claim preferred by Sheruf-on-nisa, in virtue of the 
bequest by credible witnesses, she will be entitled (after the dis- 
charge of Neelee’s debts) to the third of Neclee*s portion of Motee 
Khan*s propeitv : the remaining two thirds fulling, l.y law, to the 
lescal heirs of Neelee. Should she not be able to substumiate the 
bequest, the whole of Neelee's share will go to her heirs, (a) 


BHYROOCHUND RAI, Appellant, 
versus 

UUSSOOMUNEE, Respondent. 

RUSSOOMUNEE was the widow of Ramchund Rai, who with par- 
his three brothers, Bhyroochuud, Tilokchund, and JIurchnnd, had 
succeeded jointly at the demise of their father, to the zemitidary tate amon; 
right of Kismiit 17 g. 2 c. pergunnah Seiimabad.’’ This suit the sons of 
was brought by Russoomunee against her husband’s brothers, for* 
his share of the zemindary, which was alleged to be one-sixteenth 
by {Jetjians) right of primogeniture ^ and a fourth of the remainder, equally. 

Of the defendants, the first denied the widow's claim to any share The eldest 
at all ; the two others admitted her claim as far as it might be 
conformable to law. The pundit of the Zillah Court gave an opi- ^ 

Tiion. that the widow was entitled, as her husband’s representative, share than 
to share equally with the husband’s brothers the estate left by their the rest on 
father, but not to any larger portion by right of primogeniture,^^^ ground 
The Zillah Judge accordingly decreed that the estate should be 
divided equally, and the plaintiff receive four-sixtoenths. 

Bhyroochund appealed to the Provincial Court of Dacca, the 
pundit of which Court, in answer lo a question relative to the par- 
tition among sons, declared, that by the Shaster, the first born, in 
consideration of abilities and erudition, was entitled to one twen- 
tieth above the share of the rest;, but that, in the Caliyug^ or 
present age, since elder brothers of the requisite qualifications 
were not met with, and elder brothers were not much reverenced 
by younger brothers, the operation of that part of the Shaster had 
ceased, and an elder brother was not entitled to the twentieth share 

(a) Tlie principles of Moehiimmnclan lair oa which the law opinion and de- 
rision in this case rest, will be found in the Hedaga (Book 30, Cb. 1, Vol. 3, 
p. 293) concerning a (rift of an undivided portion; and in the Hedaga (Book 
A'2, Cb. I , Vol. 4, p. 4^2) and Sirajiggak, p. I, for the Umitalion of legacies to u 
third of the property ; and in the Sirajigyah, p. 4, to 10, regarding the succcssIoh 
of II widow and sons. 

Tlie notion that a transfer of property by words declaring it future is not good 
in law, occurs in the ffedoya, Vol. 4, p. 467. 


1799. 

Sept. 18th. 
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1799* additional : that an elder brother’s obtaining a greater share, at 
partition, than the younger ones, depended on their consent. 
Bhyroo- Court of Appeal, on this, aiKrmed the Ziilah decree. 

RM And the Sudder Dewanny Adawlut (present P. Speke and W. 

Russoomu- Cowper) after taking an opinion from their pundits, corresponding 
nee. with the above, affirmed the decree of the Provincial Court, (a) 


1799. 


Nov. 20th. 


MOHUN SING, Appellant, 
vcvsus 

CHUMUN RAl, Respondent. 


was instituted by Mohiin Sing in the former Civil Court 
son not^’ *®^^**® 1794, to recover the estate of Jeswunt 

horn in law- Rai and Bhagwunt Hai, the one the father, and the other the half- 
fiil wedlock brother of the plaintiffi, who declared himself to be the illegitimate 
iierit Jeswunt Rai, a Nayur Brahmin, by a Brahminee woman of 

such’bc the ^ different race. The estate was estimated at ‘20,000 rupees, clear 
ciistoiii of of debts and incumbrances. It appeared in e\idrnce that Jeswunt 
tlic pro- Rai had left only one legitimate son, Bhagwunt Rai, who died 
without issue, and that, during Bhagwunt Rai's lifc>tiine, a divi- 
wdse.^ le sion of property had taken place between him and the father of 
this case, it the defendant; which defendant was the great grandson of Bus- 
appearing wunt Rai, brother of Jeswunt Rai. 

custom ©"f cause having been transferred, before decision, to the pre- 

JVci^r ^'Ourt at Benares, a decree was there passed for the 

Brahmins plaintiff, on the ground of a vyuvastha from the pundit, importing 
|n Benares, that an illegitimate son might inherit. 

sonfeannot Provincial Court of Benares, in appeal, reversed this decree, 

inherit, consequence of an opinion of their pundit against the claimant, 
judgment and decreed that the defendant should retain the properly, making 
passed a- the plaintiff' a monthly allowance for subsistence. 
chiim^ntV^ In appeal by the plainlifl’ to the Sudder Dewanny Adawlut, the 
the illcgi- Court applied to their pundits, to determine the law of the case: 
timate sun and, from the opinion given by them, us well as from a reference 
Digest of Hindoo Law, it appeared to the Court, that an 
min, siiinff son is entitled to succeed to the estate of his father, as 

for his fu- ^**0 estate of his Iceitimato half brother, provided such 

ther’s es- succession is sanctioned by cjlablished local usage, but not other- 
tate. wise ; the former laws in favour of illeiritimate children and other 
descriptions of sons (twelve in iiumher) specified by the pundits 
(with the exception of the Ourus-pootr, or son born in wedlock, 


(ff) The ndmiss'.on of the widow to share an undivided estate with the bre- 
threa of her tiiisband, and to require from them a partition of it, although her 
allotment will ilevolve on the heirs of her husband after her decease, is according 
to the Himloo law, as received in the province of Bengal. (Jimuta Vahana, 
Ch. 11, Sec. 1). It is otherwise in the rest of the provinces, where a dilferent 
expnsilioti of the law is tolhiwed. 

^ The ailo'.nient of a superior portion to the elder brother, in token of reverence, 
IS obsolete {Jimuta Vahauu, Cli. Seel. 2, § 2(i aud 27) unless by the free con- 
sent of the younger brothers; and flie widow’s pretensions to it were preposter* 
ons, no suth allotmeut having been assigned to her husband in his iife-tiino. 



CASES IN THE SUDDER DEWANNT ADAWLUT. 


29 


and Duttuk-pootr, or son by adoption) being generally considered 1799. 
to have been abrogated or become obsolete in the Caliyug^ or pre- 
sent age, unless by the established usage of any particular country 
or province, the right of succession may have been preserved to chiimun 
illegitimate children, as well as to those born in wedlock, or R»i. 
adopted ; in which case such usage is to be adhered to. 

The appellant was in consequence required to prove his right of 
succession to the estate in contest, by the established usage of the 
province of Benares : and under instructions from the Court, evi- 
dence was taken on tlie point, and transmitted by the Judge of 
Benares. This evidence proved, that by the custom of Brahmins 
of the Nagur C'dst in that province, illogitimatc sons are not entitled 
to inherit. The Sudder Dewanny Adawlut (present P. Speke and 
W. Cowper) accordingly aihrined the decree of the Provincial 
Court, and dismissed the appeal, (a) 


1800. 


Jan. 2nd. 


BEEMLA DIBEH, Appellant, 
versus 

GOCULNATH and NUBKISHOR, Respondents. 

A zemin- 

THIS suit was brought by Beemla Dibeh (on the part of her dory 
son) in the Zillah Court of Rungpore, against Goculnath and Nub- 
kishor, to recover a half share of an estate consisting of pergunnahs ofallindoo 
Idrakpore and Beriperee, the annual revenue of which half was family, suc- 
rupees 79,(570, alleging that the right to it had devolved to her late cessivcly, 
husband Kishenkaunt Kai, from his grandfather Hurinath; and 


HURRINATH. 
4 Sons 


2d. 

Nurnaraen. 


I 

Ist. 

Bishennatli. 


I 


Shconatli. KisheiinAth. Byjnnthc 


Kislicnkaiint, 
wliosu widow 
Beoiiila is 

I Goiiriiatli, Goculnath, 
wliose widow, deft, 
Radhakuiint. Pudmawuntec, 
succeeded him. 


I 

3d. 

died 

without issue. 

> 

I 


— \ 

I 

4ih. 

ditto. 


after 

from him (Kishenkaunt) to his son Radhakauiit. The following is grandsonV 
a sketch of the family : male issue 

failing, it 
went to his 
widow; on 
whose 
death the 
defendants, 
two cousins 
‘german of 
her hus- 
band, took 
possession. 
At the suit 
of a des- 
i'cnuarit of 
the second 
son of the 
greatgrand- 
fiithcr, held 

(a) 'Flic claimant was considered to be of that class of illegitimate offspring, that^ at tbo 
whieh is denominated Paunerbhava, (See MUneshara, Ch. ], Sec. 11, § 8.) demise of 
And, hy the ancient law, such uiTspring was entitled to the inheritance on failure the great* 
of legitimate or other preferable issue, or to an inferior portion if tliere were a grandson's 
Jegitiriiaie son. (/&id, § 22 nud 24). But that part of the law is iii general con- widow, the 
■idered obsolete ; and among the N^tgur Brahmins in particular, as was ascer- cousins 
taiued by evidence to their national usage. gcrm.in, aa 


Niihkishor, 

deft. 
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1800. The defendants denied the justice of the claim, affirming:, that 

the estate was the sole rij^htof Bishennath, as being; the eldest son, 

from whom it descended to Sheonath and Gournath, and, after 
had *^the death of the latter, to his widow Pudmawutee ; that they now 
right to were entitled to it by inheritance, as well as by g;ift from Pud« 
succeed. mawutee. The Zillah .fudge, after tiiking an opinion from his 
pundit, gave judgment for the moiety clnimed, as being Radha- 
kaunt's hereditary share of the ^ joint z^^mindary which judg« 
ment the Provincial Court reversed, considerin«r, according to an 
opinion of the pundit, that on the demise of Pudmawutee. widow 
of Gournath, the whole zemindary went by law to the defendants, 
as cousins of Gournath. 

In appeal by the plaintiff from this decision to the Sadder 
Dewanny Adawiut, it was contended by the appellant, that the 
elder branch of the family of Bisheiinatli having failed, the 
family of his 2iid and 3d sons should not he prefi'rred to the 
family of his younger brother, Nernaraen. 'J’he Court st;ited the 
case thus for the opinion of their pundits : A zcmindaiy belonging 
to a Hindoo family has, by the family usage, through several gene- 
rations for above one hundred years, th.^scended to the eldest son, 
while the other sons have received a provision for their maiiitonnnoe. 
Rajah Hurrinath, a former proprietor of the zemindary under the 
above usage, had four sons ; the eldest Bisheiinatli, who succeeded 
to the zemindary ; the second Nernaraen, who received a provision 
for his maintenance, and had issue: the third and fourth sons died 
without issue. Bisheniiath had three sons ; the eldest Sheonath, 
who succeeded to the zemindary ; the second Kish<>nnath ; the 
third Byjnath had two sons ; Gournath, who succeeded to the 
zemindary; and Kishennath, who died young without issue. 
Gournath also died without issue : and his widow Pudmawutee 
succeeded to the zemindary. Nernaraen abovcinentioned had one 
son, Kishenkaiint ; who also had a son, Radhakaiiiit, now living 
with his mother Beenila Dibeh, the widow of Kishennath above- 
mentioned had one son, Goculnath, who is now living. Byjnath, 
the third soa of Bishennath, had two sons, of whom the eldest is 
Nubkishor, now living. In such case, on the death of Pudmawutee, 
who, according to the Hindoo law, was entitled to succeed to the 
zemindary 1 And 2ndly. if Radhakaunt, in the case above stated, 
be entitled to any part of the zemindary, is such title done away 
by Pudmawutee’s having admitted Goculnath and Nubkislu>r to 
be joint proprietors of the zemindary with her, during her life? 
1he pundits answered, 1st, that Goculnath and Nubkishor, being 
the nearest Sapindas or relations, where heirs, after the death of 
Pudmaputee, to the property which had devolved on her : 2nd. thal. 
if Beemia and Radhakaunt made no opposition when Pudmawutee 
agreed that Goculnath and Nubkishor should share the zemindary^ 
Radhakaunt’s right to a share would be thereby lost to him : (for 
if the owner does not offer opposition when his own property it 
given away by his coheirs or by strangers, it is pronounced to be 
his own gift-”) But if he offered any opposition, he would be 
a aharnr, notwithstanding Pudmawiitee*s admission of Goculnath 
and Nuhkishor. For ** partition among coheirs extends to the 
fourth degree.’^ By the answer of the pundits to the first part of 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


91 


this case, it appearing, that on the death of Pudmawutee, the right >800^ 
of succession vested by the Hindoo law in the respondents, as — 
bein^ her husbands nearest relations; the Court (present W. 

Cowper) determined that the claiitlofthe appellant was not main- ’nili 
tainable, and affirmed the decree of the Provincial Court ; speci-fnu) Nub* 
fying, however, at the same time, that this decision was not toJ^i»hOT. 
affect any claim which the appellant might have to receive a 
maintenance from the respondents, (a) 


NEWAZEE FER4USH, Appellant, 1800. 

versus — 

MUSSUMMAUT ATLUSSEE, and IBRAHIM SERANG, Nov. 26tb. 

Respondents. 

IN the Bengal year 1194, Waris Khansaman married his son A deed of 
Huneef, then seven years of age, toLalun, daughter of Newa 2 ee 8 >^^^^*^y 
Feraush, then eighteen months old; and, shortly before the cere- son 
inony, executed a hibek-nameh, or deed of gift, to the following for proper- 
effect, under date the 15th Phagun of the above year : 1 Waris ty, of which 

Khansaman write this deed of gift: my son Sheikh Huneef 
married Lalun, daughter of Newazee Feraush, for a dower of 950 
rupees ; besides ornaments to the value of 100 rupees ; and 101 the time of 
rupees on acccourit of Ids mother’s dower ; and other ornaments, ihc gift or 
100 rupees; the whole value being 1,251 rupees: besides father's lUe 

my house, land, copper utensils, papers, chest, gun, sword, ready (Hi,o,it four 
cash, bonds, Arc. to the aiiiouiit of 3,815 rupees ; total value 5,0()6 years he- 
rupees ; 1 have given in right of my said son, of my own free will. 

I or my heirs have henceforth no claim thereto.” It does not ap- valhi 
pear that the property specified in this gift was delivered, either to in ivfoo- 
tlie son or daughter-in-law. In 1197, Waris Khansaman married liumiuudaQ 
Atlussee, whose husband, Ibrahim Serang, had been long absent at 
sea, and was supposed to be dead; and by a deed of gift in lieu 
dower, made over to her his garden house and certain other pro- it is pre- * 
perty. Waris soon afterwards died; and Huneef his son died sumed th it 
also. Atlussee and her husband, who afterwards made bis ap- 
pearance, were stated to be in possession of all the property 
ne (Waris') had possessed. This suit was therefore brought byonc fourth 
Newazee Feraush, in behalf of his daughter, in the Zillah Court, of the pro- 
in April 1794, or Cheitoi the Bengal year 1200, against Atlussee 

the gift, ad« 

(a) The estate having passed through three generations of the eldest branch, judged to 
and remained in that hratich diirinp a period of more than a hundred years, was the son*s 
considered to be a separate estate in the hands of the widow of tlie last posses- widow as 
Bor, and not held for the behoof of the descendants of the younger branches of his heir ; in 
the family as coheirs. On fiuliire of the elder branch, the estate would rega- addition to 
larly pass, after the death of the widow of the last possessor, to the heirs of her her dower, 
husband : and those were his uncle's sons, in preference to the grandsons of A gift in 
his great uncle. (Jimuia Vahana, Cb. 11, Sect. 6, § 9, and recapitulation by 6>ilieii ofdow- 
Krishtta^ inserted at the close of that section.) Had the appellant’s son'b(*en cr is notin- 
entitled to share in the succession, bis title could not have been defeated by the validated 
■cl of the widow admittiDg the respondents to a participation in the zeioindary by the loar- 
witbout his consent. 
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1800. and Ibrahim Seran^, to recover the property specified in the first 
^ deed of gift, as having been settled by that gift on his son Huneef, 

riage, on and his daughter-in-law Lalun; and taken charge of by him on 
their part. Judgment went against the plaintiff in the Zillah 
dower was Court; and also in the Provincial Court of Appeal, on a law opi- 
aettl^, nion against the validity of the first deed of gift, 
proving il- further appeal to the Sudder Dewanny Adawlut (present 
the^iitiirii Speke), the proceedings were submitted to the law officers ; 
oftbc wife's who, after considering them, gave the following opinion: Al- 
former bus- though the deed of gift by Waris Khansaman is not in the proper 
'*ojied which such instruments should be executed, yet from the 

have been translation of the original (in the Bengal language) it appears, 
dead. that Waris Khansaman, for the purpose of rendering his son Hu- 
neef independent, and of giving satisfaction by that means to the 
relations of Laluu Beebee, his son’s wife, made over by gift to his 
son, in money, 950 rupees, on account of the dower of Lalun, 
daughter of Newazee ; 100 rupees on account of ornaments; 201 
rupees for money and ornaments settled on the mother of Huneef ; 
and other sums and property, as detailed at tlie foot of the deed 
of gift. For the terms of the deed are, 1 have given these things - 
in the right of my son.*' Though the intended donee is not dis- 
tinctly stated, the evident meaning of the terms is, “ in lieu of the 
right my son has on me, I have given these things to him.’* And 
Lalun Beebee is not the donee. A gift made by a father to a son 
not of age, although possession of the subject given be not deli- 
vered to the son, is valid, in consideration of the power which a 
father may exercise on the part of a son ; especially when the 
father gives himself out as trustee on the part of his son. The 
declaration of the witnesses, that the writing was executed prior 
to the neAaA, or ceremony of marriage between Huneef and Lalun, 
does not invalidate the gift. The settlement of Lalun might have 
been fixed during the forms preparatory to the marriage, and be- 
fore the ceremony took place. The gift in question therefore is 
valid. In like manner, the gift made by Waris Khansaman to 
A tlussee, although in lieu of dower settled on her in avoidcon- 
tract of marriage, is valid ; provided the things so given by this 
second gift are distinct from those conveyed by the first. Lalun 
therefore has a claim for the amount of her dower ; and for a 
fourth share of the property conveyed by gift to her husband 
Huneef. Under this opinion, the Sudder Dewanny Adawlut de- 
termined that the estate of the deceased Waris Khansaman should 
be deemed responsible, 1st, for 950 rupees, the amount of the 
dower of Lalun, to be paid to her father the appellant : 2nd, for 
1,029 rupees, a fourth of the value of the lands, jewels, &c. made 
over to Huneef by the gift in his favour ; to be paid to the appellant 
on account of his daughter, as the widow’s legal share of the hus- 
band’s property : dd, for a garden house, appurtenances, and 
effects, made over by Waris Khansaman to Atlussee by the deed 
of gift of 1 197, to which she was entitled, provided the estate of 
Waris Khansaman were sufficient to admit of her taking the same, 
afterpayment of the amount due to Lalun Beebee : 4th, if, after 
'^satisfying the above adjudged claims, an^ part of the estate of the 
deceased Waris Khansaman should remain unappropriate, it was 
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declared to be the right of the heirs at law. The Court accordingly, 1800. 

setting aside the decrees of the lower courts, adjudged, thjat the — — 
respondents should be held accountable to the appellant for the 
sum of 1,979 rupees, if the latter should make it appear that the 
respondents had obtained possession of property to that amount, muut At- 
appertainiiig to the late Waris Khansatnan; or if not, to what- lusaee* nnd 
ever part of his property they should hare possessed themselves 
of since or before nis death, (aj 


RADHACHURN RAl, Appellant, 
versus 

KISHENCHUND RAI, and RUGHOONUNDUN IlAI, 
Respondents. 

THE family of the parties in this case, was as follows: — 


180K 


Feb. 25tb. 


KOOSUL RAI. 




Ram Rai. 


Ramgopal Riii, 
A. 


Ramdtilal Rai, 
left a widow. 


To one of 
the mem- 
bers of a 

Hindoo fa- 

"T' , milywlio 

n 11 I n ^ recovered 
RH<lb.cl.orii R.., 

property in 
a law suit, 
no greater 
share al- 
lowed than 
to the rest. 


Rajublochun. Rnghoo- Kishenchiind, Jyrain< 
niitiduti, (adopted by 
Ram Rai) 

Kishenchiind and Riighoonundun brought the action against Ra> at the divl 
dhachurn, in the Zillah Court of the 24 pergunnahs, for I wo- third 8**®" 5 hot 
ofa2ana, 13gunda, 1 cowrie division of pergunnahs 
&c. the annuaiyiimma of which division was stated at 8,506 rupees, stances. 
The plaintiffs claimed this portion as their right of ini)eritance,Thc widow 
setting forth in their plaint, that by a decree of the Calcutta Com- ofa Hindoo 
nnttee of If even ue, p issed in August 1778, and affirmed in 
by the Surider Dewanny Ad awl ut, the whole estate was divided hig* 
into six equal portions, one of which ('2a. 13^. Ic.) was adjudged estate, 
to the defendant, as the representative of his father Koosul Rai :P«>*ol evi- 
and of this portion the plaintiffs claimed the part specified. The 
defendant objected, on grounds detailed in his answer, that he was q„ig|icd"ber 
entitled to a greater share than the other heirs of the portion of title to it, 
Koosul Rai. A decree was passed by the Zillah Judge, declaring, receiv- 
that the lands of Koosul Rai descended in equal portions to 
four sons ; that the plaintiff Kishenchund was entitled to the share buwanny 
of Ram Rai, who adopted him ; that the defendant, Riighonnun- Adawlst. 
dun, and his two remaining brothers, were entitled to the share of 
their deceased father Hamgop'al ; that the share of Raindulal Rai 
should be divided off; and that one-fourth should be allotted to 
the defendant, as belonging to him in his own right. 

(ff) TIic maxims of Mdohnmmtidan law on wbicli the law opinion in this case, 
and cnrispqiient decree, are founded, may be consulted in the Hedaya (Book ;10, 

Cb. 1, Vol.3, p. '296 ;Rnd Book 2d, Ch.3, Vol. 1, p. M6) ; and in regard to the 
uire'H fourth of her husband’s property, in the Sirajiyyah, p. 4. 

VOh. I. P 
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1801. The Calcutta Provincial Court affirmed this decree in appeal; 
^ ~ and the defendant further appealed to the Sudder Dewanny Adaw- 
cbura'Rftl hisistingr, chiefly, 1st, that as the estate was recovered to the 
V. hy his exertions, he was entitled to a larger portion of it 

chond Rai, than the respondents ; 2nd, that the widow of Ramdulal (who had 
Md Rii- come forward with a claim under Section 13, Regulation 3, 1793) 
dn^Ral!* ^^21" a maintenance ; and that, if she ever 

had any such right, she, as the appellant could prove by witnesses, 
had relinquished it. In passing judgment on the case, the Court 
remarked, that the claim of the appellant to hold a larger share of 
the family estate than his brothers, on the ground of his having 
undertaken the trouble and expence of recovering it from the 
usurpation of 8untose Rai (by a suit in which judgment was ob- 
tained ill 1778) could not now be supported; for that, were it 
founded in justice, it would have been brought forward by him 
when the cause, determined in 1778, was depending ; as it would 
have entitled him, on the principle now insisted on, to a larger 
portion of the whole zemiiidary than the other claimants ; whereas, 
by that decree, on wliich the rights of both parties in this case 
were grounded, the zemindary was divided into six equal portions. 
VVith respect to the right of the widow, the Court put a question 
to their pundits; by whose answer, as well as by a reference to 
the Digest of Hindoo Law, it appeared, that she was entitled to the 
whole estate of her deceased husband ; and tbe Court considered 
that the assertion of the appellant, that the widow verbally relin- 
quished her right, was not entitled to any weight, inasmuch as 
the admission of oral testimony in cases of this nature would open 
a door to much fraud and injustice. The Judder Dewanny Adaw- 
lut (present P. Speke) therefore affirmed the Zillah decree, further 
directing, that the widow should be put into possession of her 
husband s fourth share of the portion of Kosul Rai. (aj 

(a) The widow's right to her husband's share for her life, although the family 
be undivided, is according to the expositions of the law received in the province 
of Bengal. {Jimuta Vahana, Ch. 11, Sec. 1, $ 43 and 46.) 

The rejection of tbe appellant's claim to a remuneration, which would consist 
in the allotment of a superior portion for bis exertions in the recovery of tbe 
patrimony, was founded on special circumstances in tbe case, and did not pro- 
ceed on tbe legal inadmissibility of that claim, the Hindoo law sanctioning tbe 
allotment of an additional portion in such cases, viz. one quarter to tbe heir who 
retrieves tbe common property. (Jimuta VaAana, Ch. 6, Sec. 2, 9 39.) 



CASES IN THE SDDDER DEWANNY ADAWLUT. 


35 


RHODEERAM SERMA and OCHUBANAND SERMA, i80t. 

Appellants^ — ► 

versus Sept. 4tb« 

TlRLOCflUN| (a minor, through his guardian Gooroopershad), 
Respondent. 

THIS was an action brought in the Civil Court of Zillah Moor- if property 
shedubadin May 1794, or Bysakh of the Fusslee year 1201, in be ncqnired 
which Khodeeram and Ochubanund were plaintiffs, and Tiriochun^^^^*"?^"'^ 
defendant. The following is a sketch of the family of tlie parties : — funds! by 

BBKULBUNOJAH. .trfndii- 

f ^ \ try of one 

II 11 member of 

RndhADath. JoogiiK Mtinsokh. Gomcliund, sn iindivid- 

I I 4 sous. ed Hindoo 

Shnuii Kewul. Ramjee. Ochubanund, Kbodeeram, <)diersofthf 

J pf. (4th son) pff. fHmily, 

Kirtce. ‘bough 

J tbcy were 
un, dft, ftt the time 

The claim by the plaintiffs against the defendant was for two- 1*';*"? ‘ 
thirds of the following property, viz. kismut pergunnah Kool 
beieah. assessed at 3,937 rupees; some Burhmotur land, pro- still do so, 
ducing 10 rupees per annum; and a brick dweiliiig-house, valued b»ve no 
at 3,000 rupees. They claimed on the ground that this was 
joint estate, acquired with joint funds by their uncle's son Kewiil 
Bunojnh, grandfather of the defendant, while living in family tion. The 
partnership with their fathers, Munsokh and Gorachund. Jndg- mere cir- 
ment was given for the plaintiffs in the Zillah Court, for two-thirds 
of a moiety of the estate ; but it was reversed in appeal by the conjointly* 
Provincial Court of Moot shed abad, whose decree reciteS' (amoiigis in lawno 
other things,) that the zemindary was purchased by Kewul Bu no- conclusive 
jah, with the earnings of his own industry, when not in family 
partnership with the family of the plaintiffs. ■„ property. 

An ap^»cal against the above decision was brought to the Sud- 
fler Dewanny Adawlnt by the plaintiffs, on various objections of 
fact and law. The facts of the case appeared to the Court, from 
the evidence bronglil forward, to be these : The zemindaree claimed 
by the appellants, was purchased by Kewul Biinojah, grand- 
father of Tirinchun, the respondent; and, at the time of the pur- 
chase, Munsokh and Gorachund. fathers of the appellants, messed 
and lived with their nephew, the abovementioned Kewul Bunojah. 

And Bekul Bunojah, the father of Munsokh and Gorachund, and 
(grandfather of Kewul Bunojah, was then alive, and also messed and 
lived with them. But that the zemindaree was purchased with here- 
ditary funds, or with funds acquired in part by Munsokh or Gora- 
chund, was not proved or presumable. On the contrary, the evidence 
in the case shewed, that Kewul Bunojah, while in the service of one 
Kishwur Khan, as dewan, purchased the zemindaree, in the name 
of his son Kirtee Bunojah, with money acquired by himself in that 
service; and held possession for nearly 30 years. After bis death, 
in. the Bengal year 1192, his son Kirtee Bunojah possessed the 
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1801. estate for 8 years ! and died in 1000. Tirh)chun, Kirtee Bunojali*» 

minor son, then had possession of the estate ; against whom, in 

KhodferAm beginning of 1201, the appellants set up ihfir claim for shares ; 

Slliiba-”** which, about the end of 1201, in a suit previously brought by 
nundSer- Udpooroomunee, stop-mother of the respondent, a decree was 
inu, V, given in her favour in the Zillah Court, for half the zemindaree, 
llrlochiin. under a deed of gift in her favour from her deceased husband 
Kirtce Bunojah. As to the house, it appeared that Kewul Biino- 
jah, after purchasing the zemindaree, pulled down a tliatched 
dwelling, and built this in its stead; and continued in possession 
of it: during which period Bekul Bunojah, his grandfuther, and 
Muiisokh and Oorachund, fathers of the appellants, messed with 
him. After his death, his son Kirtee Bunojah possessed it ; and 
the son separated ftoin the appellants. With the excejition of 
having messed oonjoiiuly, and received money from the piot eeds 
of the zemiiidary on particular occasions, such as mariiageor fu- 
neral solemnities, there was no trace of any thing like partnership 
in the zemindaiee, on the part of the appellants, or their fathers. 
These then being the facts, the pundits were called on to answer 
the following questions; 1st, whether, by reason of the father of 
the appellants having messed conjuintly with the grandfather of the 
respondent, at the time he purchased tlie zemindaree, and bnilt the 
house, but without paying any part of the cost, and without there 
being any joint hereditary funds, the appellants had any claim 
in law to share in the estate, or house? 2nd, supposing them to 
have a claim, what would be the share of eacii ? and whether, 
after the lapse of 38 years, during which the respondent’s grand- 
father and father had been in possession, a claim on the part of 
the appellants, for separate shares, was maintainable? — 'Ihe an- 
swers returntd wore; 1st, if Kevvul Bunojah purchased the zernin- 
daree sinuW. with the produce of his separate industry, and without 
any aid from funds ancestrei or paternal, such zcmiiHlaree is 
properly exclusively his, in which no other can have a right to 
panicipate. And if he obtained a Burhmotur mnnud for lands in 
ids own name (which it appears he did), no one else can parti- 
cipate in these. And, supposing him to have built a brick house 
on ancestrei land, wdth separate funds of his own, even in that 
case, .«uch house would not be a property in which shares miirht be 
claimed by any coparceners he might have: coparceners in the 
land would only have a claim on him for other similar land, equal 
to their respective shares. Such is the custom, or unwritten law. 
From the mere circumstance of messing con jointly, co-partnership 
in property does not follow. 2nd, had the appellants been origi- 
nally entitled to shares, they could have taken them after 38 years. 

Under this opinion of their pundits, the Siidder Dewdnny Adaw- 
lut (piesent J. Luinsden and J. H. Harington) determined that the 
claim of the appellants was not maintainable, and affirmed the 
decree of the Provincial Court, (a) 

(a) It is true, as the law officers of the Court declared, that the mere circiim- 
SUincf of living together is not conclusive evidence of partnership, though it be 
one among the argninents and presumptive proofs to which recourse is had, in a 
rase of uncertainly, to determine whether a family be united or separate in 
regard to acquisition and property. (Jimu/a Vahona^ Ch. 14.) lo the present 
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BISHENPIREA MUNEE, Appellant, 


RANEE SOOGUNUA, Respondent. 


Sept. 25lh. 


by 3d wife, Soliichoa, 


Horreepirea, Koocbaniunec, 
luarricd. married. 


Lukliitiaraen. 


RAJAH Jadoorain had three \vives, 

Suit for a 

by 2nd wife, by 3d wife, Solnchna, '/eniiiidaree 

A ^ ^ A ^ in Orissa, 

I I I 1 1 

Kiijnaraen, Kiinwiirnaracn, Bishenplrea, Horreepirea, Koocbaniunec, 

dieil without two wives, 2nd of married. married. married. i**"* "ff***Wt 

issue. them Soogunda. I I J^*^**" 

I I I mother of 

Jytiaraen, a son. Lukliinaraen. *^'5 

by Isl wife. inmdar, 

who left no 

ON the 1st of June 179.5, Bishenplrea sued Soogunda, in tlie 
Zillah Court of Midnapore. for the zemiiidaree of perguiinah Diiroo- married, 
dumna, &c. of which the annual revenue was stated at rupees his 
87,942. The plaintift' sued on the ground, that the zemiiidaree 
of her f^ither Jadooram ilai, had descended to his son Kunwur- besides *tUe 
iiiiraeu, and afterwards to his irrandson Jynaraeii; on whose pUintilT 
demise, without issue, she, the phiintiti’, was entitled to the suc-*j"d defen- 
cession, as sister of the last male possessor's father. 'Mie defen- 
dant, step-mother of Jynaraen, insisted on her own title as heir; of the 
aiul that the plaintiil' had none. From documents produced in thegrHiidfa- 
cuse, it appeared, that the defendant had been placed in possession j’h<'**‘> with 
of tlie zeinindaree at the death of Jynaraen in the WUlaity year 
1 193, under jmrtvannns from the collector of the district ; and had balt-aisters 
since held it. The Zillah Judge put the case to his pundit, and to of the fa- 
those of adjoining: riliabs, stating the persons surviving at the death 
of Jynaraen, viz. the defendant, step-mother ; the plaintiff, daughter 
of the grandfather; w'ith cert-iin otliers; and specifying at thewasmur- 
same time, that the Goveniinent had put the defendant into pos- ried, and 
session of the zeinindaree, at the dece ise of Jynaraen ; and requir- l»f‘>dured 
ing them to declare who was entitled to it. It appeared *^^co*ding 
to their answers, that at tlie death of Jynaraen without issue, the a].si) pro-' 
zemindaree was the riglit of neither party by inheritance, but was d need a sou, 
at the disposal of the Government; that the Government havingd**”"? ibe 
conferred it on the defendant, she had the title. Accordingly the 
Zillah Jud^e dismissed the suit; and the Provincial Court ofoewanny 
Calcutta, in appeal, affirmed the dismissal. Adawiut 

A further appeal was brought to the Sudder Dewanny Adawiut, 
the appellant, who, since the suit commenced, had produced aophiion" 
son, giving up the claim in her own behalf, and claiming in behalf given by 

tlieir pun- 

ease, the time Aud mode of ilic acquisition of the zemindaree and liurhmolur 
lands being known, there was no room for doubt in refrard to the separate pro- . 
periy of the lands in dispute ^ as they were gained by the unassisted exertions of ^ 

one of the family ; who could not therefore, nor his descendant, be required to ^ 
give lip the aioiiisition to be shared by the rest of the family. (Jimuta Vahana. 

Cli.6,&-c. l, S3.) 

'Hie right of retaining the separate possession of a bouse, built on ground 
which was common property, is coiintenaiieed by a passage of Jimuta Vahana^*^ 

Cb. 6, Sec. 2, § 30. But the priuriple extends further than it is there st ited. having 
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1801. of her son ; and insisting, that the appointment of Government 
was of no effect, and that the case must be determined according to 
oacc vested, Hindoo laws of inheritance: in which the Court agreed, being 
be”dereiited opinion, from the purwannai and other olBcial documents in 
by the sub- favour of the respondent, that she had been put into possession of 
salient the zemitidaree after the demise of Jynaraen, as the supposed 
birth of rightful successor; but that this could not be conclusive as to her 

mete rcla- The facts of the case appeared to the Court to be, that Rajah 
fives; but Jadooram, former zemindar of the estate, had three wives, the first 
Qumre. whom died without issue; the second bore two soils, viz. Kun- 
wurnaraen and Rajiiaraen: and one daughter, Bishenpirea, the 
appellant. The second son, Raj naraen, died without issue: the 
elder, Kunwnrnaraen, succeeded to the zemindaree. He had two 
wives, the first of whom died, after producing a son, Jynaraen, who 
succeeded to the zemindaree on his father’s death : and after hold- 
ing possession about two years, died, a minor and unmarried, in 
Asin of the Willaity year 1193. At the death of Jynaraen, his 
surviving relatives were, 1st, a step-mother (Soogunda the res- 
pondent, second wife of Riinwurnaraen) ; 2nd, a paternal aunt 
(Bishenpirea the appellant, sister of Kunwurnaraen,) married in her 
lather's life-time, to Govindram ; drd, a step-mother of tlie father 
(viz. Solurhna, third wife of Jadooram the grandfather,) with 
her two daughters, Hurreepirea, wife of Brijial ; and Koocha- 
mimed, then unmarried. At Jynaraen’s death, without issue, in the 
year above-mentioned, Soogunda (the respondent) as widow of the 
father, had claimed the zemindaree and got possession ; and held 
it till the period of this suit. Soluclina. third wife of Jadooram, 
had, as such, claimed the zemindaree, but died in 1194, without 
any thing having been decided relative t ) her claim. And her 
second daughter, Koochainunee, had, since the death of Jyna- 
raen, been married, and produced a son, Lukhinaraen, now alive; 
and Bishenpirea, the appellant, after instituting the present suit, 
had in 1202 produced a son. Therefore, of the relatives of Jyna- 
raen, there were at his decease, 1st, a step-mother, Sooirunda ; 2nd, 
a paternal aunt, Bishenpirea ; 3rd, a step-mother of the father, 
Sooluchna, with her two daughters ; and, since Jy naraen's decease, 
there had been born, 4tli Lukliinaraen, a son of Konchamunee; 
5th, A son of Bishenpirea, or cousin-gennaii of Jynaraen. The 
pundits were called on to declare, after consideriug the case stated, 
1st, to which of the surviving relatives the hereditary zemindaree 
would devolve, at the decease of Jynaraen without issue : 2nd, 
supposing the zemindaree, at the demise of Jynaraen, to have de- 
volved to the respondent (or step-mother.) whether, by the subse- 
r|iient birth of the appellant’s son, and of the son of Koocbamuiiee, 
(unmarried at dynaraeii’s death,) the step-mother’s title was altered* 
or affected ; in short, to whom the zemindaree left by Jynaraen, 
now appertained in law ? The pundits answered as follows, 1st, 
at the demise of Jynaraen, Ranee Soogunda, his step-mother, would 
take the zemindaree ; not Bishenpirea, or the others. But they are 
entitled to suitable maintenance ; 2ud, the title to the zemindaree.^ 
having once vested in Soogunda at the demise of Jynaraen, when 
Koochainunee was unmarried, cannot be altered or affected by the 
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•ubseqiient birth of the appellant's son, or of the son of Koocha- 
inunee. Soogunda's title is now good. . 

According to this Vyuvustha, the Sudder Dewanny Adawlut 
(present J. Kumsden and J. H. Harington) considered that the nance Soo* 
respondent (originally defendant) was the legal successor to thegunda. 
zeniindaree ; and afKrmed the decrees of the inferior Courts, dis- 
missing the claim of the appellant, (a) 


NARAINEE DI6EH, Appellant, 


1801. 


versus 

HIRKI3HOR RAT, (a minor. Son of late Joooulkishor, through 
his guardian), Respondent. 


Dec. 24lii» 


THIS was a suit brought by Narainee Dibeh in the Zillah Court A Hindoo 
of Mymunsing, in April or Bysakh of the Bengal year 
against Hirkishor Hai, to recover the turuf KuraeCf a 4 ana share 
of pergunnah Mymunsing, which 4 ana share was formerly the out issue, 

semindaree of Kisheiikislior Rai, husband of the plaintifi'. The left two 

widows ; an 
adopted 
son of Ilia 
brother ; 
and son of 
bis half- 
brother. 

The first 
widow, and 
then the 
son adopted 
by her un- 
der due 
authority, 
died. The 
other wi- 
dow (who 
stated that 
she had al- 
so adopted 
a son after 
the death of 
the other, 
under due 
authority) 

(a) The opiuion delivered by the pundits in this case, must have been founded sues for 
on a notion that the authorities of tlie law prevailiog in Orissa are not those ibe estate 
which are received in Bengal, but in the Dekhiu : for in a law opinion delivered left by the 
by the same pundits in the same year, (Narainee Dibeh against Hirkishor Rai J husband, 
they take this distinction, declaring, that according to the books current in Ben- Adjudged, 
gal, the step-mother does not inherit, but the natural mother only; and accord- that to one 
ing to the books of the Dekhin (as the MUaetkara, 6te,) the single tvord mother moiety, 
(mata) is interpreted both mother and step-mother. But, as the authorities which was 
followed in Orissa are the same with those of Bengal, the grounds of the pundits the estate 
opinion appears to be incorrect. of the son 

Nor do the books to which the pundits refer (viz. the Mitacahara, &c.) allow adopted by 
that latitude of interpretation when expressly tresting of the siircession of parents the other 
to their children ; but in other places where the question is different. From the widow, she, 
text of the Afilaeshara, and the aigiiment on which the author prefers the mother as step- 
before the father as successor to her son, it is apparent that he meant the natu- mother, 
rai mother and not the atep-mother (Mitaftkaru on inheritance, Ch. 2, Sec. 3, was not 


following sketch of the family will tend to elucidate the case: — 

SRIKISHEN: 

zemindar of pergunna Mymunsing, &c. 
left four son.s, the 1st and 2nd by one 
wife, the 3d and 4th by another. 

, 25 ^ 


I St. 

Kislicukishor, 
■emindar of 4 anaa 
in dispute, died in 
1 17 1, without issue, 
leaving two widows, 
viz. 

1. Rutunmala, who 
died in 1191, after 
adopting Niindki- 
shor ; 2, Narainee 
Diheb, (tlie Plain- 
tifff) who states 
that she adopted 
Ramkishor after 
Nundkisbor's death. 


2d. 

Kisbengopal, 
had no issue ; but 
Mlopted Joogulki- 
shor, father of 
Hirki^hor (the dc- 
ftndant). 


3d. 

Gonganaraen. 


— ^ 
4tb. 

LukhioaracD, 
left two sons, viz. 
Shamcbiioder and 
Rooderchuoder. 
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ISOl. The Judve of the Zillah Court of Rajshahi (to which Court the 
cause was transferred, an alteration having; been made in the limits 
thuiLlIe** the jurisdiftion) caused the question of law to be put to the 
■)ioiild*re- pundits of the Khalsa: according to the answer of which persons, 
coviTonc ten in number (confirmed by the zillah pundit) it appeared, that 
moiety in if the zemindiir died without issue, leaving two widows, and the 
first widow adopted a son by authority for that purpose, the son 
Quofre, su adopted became proprietor of the zemiudaree; that after the 
adoptive mother's death, on the demise of this adopted son with- 
out iiiisiie, the zemindaree would go to the adopted son of the 
adoptive father's full brother, viz. the defendant’s father; and not 
t) the second widow, nor to a son adopted by her; and that, 
though the second widow, according to her decLiration, ahould 
have made a second adoption (after tiiat made by the first wido 
under authority from her husband, such adoption could not he 
admitted. On tlie ground of this opinion, by which it appeared 
that the father of the defendant was tlic rightful heir at the demfse 
of the son adopted by the first widow; and on the further ground 
of its appearing to the Zillah Judge, that the claim of the plaint ff, 
by reason of non-possession on her part within twelve years, was 
not cognizable, under the rule of limitation contained in section 
14, reirulation 3, 1793; judgment was passed against the plain- 
tiff in the Zillah Court; which judgement the Provincial Court of 
Moorshedabad afHrmed in appeal. 

A further appeal having been brought by the plaintiff to the 
Judder Dewanny Adawlut, some new documents were received 
from her, viz. 1st, copy of an order from the siiperiiitendant of the 
Khalsa^ recitinsr, that the law opinion of the ten pundits was 
proved to have been corruptly given, in consideration of bribes 
received by the said pundits, and was not law ; 2nd, copy of a 
decree of the Zillah Court of Mynuinsinir of the 8th May 1795, in 
a suit by . Joogulkishor (father of the present respondent) against 
Narainee Uibeh (present appellant) for the 4 ana zemindaree now 
in dispute; from which it appeared, that the claim was then dis- 
missed, and it was determined that two anas of the four were the 
right of the then defendant (Narainee Dibeb) and her adopted son : 
and that the other two anas held by Iliitunmala (elder widow of 
Kishenkishor), after the demise without issue of Nundkishor the 
son adopted by her, devolved to Shamchunder and Rooderchun- 
der, sons of Lukhinaraen, half-brother of Kishenkishor; to which 
Shamchunder and Rooderchunder the same was adjudged accord- 
ingly; 3d, a decree of the Provincial Court of Dacca, reversing 
the above decree, on the ground of irregularity, because Sham- 
chunder and Rooderchunder were not parties in the cause ; and 
directi nsr, that the 4 ana zemindaree should remain in possession 
of the defendant (Narainee Diheh); and that S li am ch under and 
Rooderchunder, or Joogulkishov, might sue, de nov:)f in the Zillah 

§ 3, and .S) : nor is there any passai^e in hooka of authority, bo far as research 
)>as tfoiie, which expressly ileclares the step* mother's right of succession. 

Upon The deaih of Soogiinda, whieh lias since taken place, the iiiheritance hna 
devolved on the grnndsoiM through females of her step-son's paternal grnnd- 
faliier; and has been adjudged to them against other claimants. (SooluchnA 
against KamduKil ramie and others, before S. D May 27, 1811.) 
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Court. — According to Joogulkishor’s plaint in the above suit, as 
quoted in the Myiniiiisiiig decree, it appeared, that Rutuninala ‘ 
died in 1191; and the respondent, in his answer to the 
suit, admitted, that Nuiidkishor, the son adopted by Rutunmala, mrbiihur 
was after her decease possessed of full power over the whole estate Rai. 
left by Kishenkishor. And from kubooleuts^ or engagements for 
the revenue of the 4 ana zeinindary, for the years 1 195, 1 196, and 
1 197, it appeared, that till the last of those years, it wa.s held in 
the names of Kishengopal, fatlicr of Joogulkishor, and of Kisheii- 
kishor, husband of the appellant. 'J'herefore the ground taken 
in the zillah decree, that the cognizance of her claim was barred 
under the rule of limitation there referred to, was not admitted 
by the Sudder Dewanny Adawlut. Under a judicial sentence of 
the Provincial Council of Dacca, and a zemindary sunnud from the 
Government, dated the 31st A^ar A 1 181, by which, after the demise 
of Kishenkishor, his two widows, viz. Narainee Dibeli (appellant) 
and Rutunmala, were declared entitled to hold in equal shares 
the 4 ana zemindary left by liim ; the Sudder Dewanny Adawlut 
considered the right of the appellant to a moiety, that is, 2 anas, 
of the zemindary in dispute to be clear: but to ascertain whether 
sne had any title to the other 2 anas, the share of Rutunmala, 
which, after her death, went to Nundkishor, adopted by Rutun- 
mala, the Court jiroposed the following question to their pundits; 

VIZ. after the demise of Kuiuuinula, first widow of Kishenkishor, 
and of Nundkishor, the son adopted hy her, without issue, who 
was heir to the 2 anas left by them ( Was it the appellant, Na- 
rainee Dib^h, second widow of Kishenkishor? or Ramkishor, the 
son adopted by her, if he be really so i or the heirs of Kishengopal 
Uai, full brother of Kishenkishor? or the heirs of Gunganaracn 
and Lukliiiiaraen, half brothers of Kishenkishor^ and does the 
case turn at all on the legality, or ilieiralily of the adoption of 
Ramkishorby the appellant Narainee Dibeli? - Answer', “ Jf after 
the denii.se oi' Rutunmala, first widow of Kishenkishor, her adopted 
son Nundkishor, adopted under due authority from her husband, 
died without issue, Nundkishoi’s 2 anas go to the adopted son of 
Kishengopal, full-brother of Kishenkishor (that is, to the coiisiii- 
gennaii by adoption); not to the second widow of Kishenkishor 
(step- mother by adoption) ; nor to the heirs of Guiiganaraen and 
Liikhinaiaeii (half-brothers of the adoptive father). If, however, 
the adoption of Ranikishor by Narainee Dibeh (the appell.int) be 
a good adoption, then llainkishor is heir to the 2 anas of Nund- 
kishor. In tlie shaster there is no express prohibition, nor sanc- 
tion, of two adoptions : if it he tlie usage in Bengal to make two 
adoptions, the adopiion of Ramkishor is no doubt valid: and he 
succeeds to the 2 anas, as before stated. The reason why the step- 
mother of Nundkishor, that is, Narainee, the appellant, cannot 
succeed to his siiare, is, that in the Dayubhaga, and oilier autho- 
rities current in Bengal, wherever the word mala, or mother, oc- 
curs, it is explained to intend or actual mother. These 
books do not authorize the step-mother's succession. But she 
should receive a maintenance from the person who takes the in- 
heritance. In the books of the Dekhun^ viz. Mitaeshardf &c. the 
VOL. I. 
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1910. vord mata implies both mother and step-mother : according to 
* the^e, the step-mother would share. " 

Narainee Alter receiving the above opinion of their pundits, the Siidder 
ilirkiaiior Adawlut (present.!. Liimsden and J. H. Harington) 

Ktti.*** determined, that the appellant should recover two anas of the 
property in dispute, as her ascertained right ; together with an ac- 
count of mesne profits since the date of the suit ; but that her 
claim to the remaining 2 anas, to which, according to the opinion 
of the pundits, she, as step mother, was not heir, was not admis- 
sible. The decrees of the inferior Courts therefore, as far as they 
disallowed the appellant’s claim to 2 anas, were reversed : and 
the appellant having made good half her claim, it was directed 
that she should recover half her costs in each of the Courts, from 
the respondent. 

Ramkishor, the son adopted by the appellant, to whom, if his 
adoption were authonzed, the 2 anas of Nundkishor would devolve 
according to the opinion of the pundits, not having been a party 
in the suit ; and the aiithoiity for his adoption, stated by the ap- 
pellant, having been denied by the respondent, and not established 
in the cause ; it was provided, that he might have his separate 
action for the 2 anas in theZiliah Court, (a) 


(a) A judgment pASf^d by a competent tribunal, and sunnud granted by Go' 
vernment, so far back as the Beoiral year 1181, ronfm’ing the zemindaiy in 
equal shares on the tM'o widows, governed the Court in its decision. But ac- 
cording to (he principles of the flindow Law (leaving out of consideration that 
prior judgment, which must have lieeii passed In^fore the adoption took place, or 
was coiiipletedj the succession passed from both of them to the adopted son ; 
and judgment must have been given accordingly, if a claim had been preferred on 
the part of tlie adopted son for the property of his adoptive father held by the 
widow, provided the fact of a legal adoption under the requisite sanction from 
the liushaiids were duly estahlished. Both shares, which the widow's held as 
heirs of their liimhaiids under the original judgment and suunud of 1181, devolved 
then, of right, on Nundkislior, considered as son by adoption of their husband. 
Upon Ids death, and subsequent adoption of Ramkishor (supposing the adoption 
legal and valid), the property passed to this second adopted son. 

There can be no doubt, that, according to the doctrine which prevails in Ben- 
gal, the Btpp-inuUior would not inherit from her step-son. But it does uot ap- 
pear lliat the pundits had sufliirient authority for .saying, that according to the 
doctrine of the Vekhun, a bU'p- mother would inherit. (Sec Remark on the 
preceding case). 

If the second adoption w'ere void, the siiccessioM would pass, on the demise 
«)f the first adoptcil sou, to the male issue of his adopted father's whole brother, 
in preference to (he issue of the half-brothers; and the adopted sou of the 
wbole-hroiher would take the succession on this ground, in like manner as if he 
were linear issue. Jimutn Vahana^ Gh. II, Sec. 6, § 2 ; and AUuu, Ch. 9, v. 159. 

The validity of the second adoption has been since tried and determined in a 
Huit between the remaining claimants, namely, Ramkishor the adopted son, and 
Shaincbunder and Rooderchiiiider ; and lias been .adjudged in favour of the adop- 
tion, on the questions both of law and fact. 

The cause, it is to be observed, was that of successive adoption, the first 
having failed by death before the second took place. It rested on separate au- 
thority given by the husband to bis second wife. But instances have occurred 
in which a widow has made a second adoption on the failure of the first by 
death, in fulfilment of a single injunction or authority from her husband ; the 
object of such injunction being unattained unless the child live. But (he vali- 
dity of a second adoption while another son, whether by birth or adoption, is 
living, would be a distinct question, on which writers of eminence have disagreed. 
Ja/fa7innth in his Digest (Vol. .3, p. .37J inclines to hold it valid. But the author 
of the Daitava Mimd/isd, a work of great authority, maintaios the contrary 
opiniont 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


48 


RAJCHUNDER NARAIN CHOWDRY, Appellant 

versus 

GOCULCHUND GOH, Respondent. 

ON the first of June 1792, Goculchiind broue:ht this suit against for the 
Rajrhunder Naraen in the Mai Admwlat of ZilJah 
wards transferred to the Dewanny Adawlut of the Zillah), for a 
ana share of pergutinah Baloopuor, the estate of Raj kishor, who Hindoo, 
died without issue in the Bengal year corresponding with 1789 . ^itunted in 
The plaintiff claimed as sister’s son of Rajkishor, alleging that, the"?on of ^ 

such, he was entitled to take the inheritance. The defendant, son hig 
of a paternal uncle of Rajkishor, pleaded, that, as such, the suc-atrainst the 
cession vested in him. I'he Jiidce of the Zillah Court, accordintrson of his 
to opinions given by the majority of several pundits, adjudged, jj” j*]™' B 
the estate fell by law to the plaintiff, as sister's son of the deceased ; 
and that Lukhipirea, step-mother of the deceased (who it would Bengal, the 
appear joined in the suit, and died soon after the zillah decree wasPhdntiff 
passed), was entitled to maintenance. iu-ir **tiic 

The Provincial Court of Dacca, after taking an opinion from of ^jy. 
their pundit, affirmed this decree in appeal. thiil, the 

In a further appeal to the Siidrier Dewanny Adawliit, the ap- 
pellaiit objected to the above decrees, that they were founded on 
Gour Skaster^ or law of Bengal, whereas the religious ceremonies 
of the ancestors and relatives of the claimaiit, who were Hindoos of Bengal : 
Mithiia, weie always governed by the Mithila Shaster; the law of»”/l the fa- 
which should govern the riaht of succession in this case; and 
rule of which law would vest the succession in him, the appellant, from ^ 

To this it was answered for the respondent, that the family had Afyihul, 
resided for generations in Bengal, were in fact naturalized iiihabi-l>»d resided 
tints: that, the lands being in Bengal, the right of succession jo*^*^** 

them must he governed by the Bengal law ; and that Bengal reli- Bengal ; 
gioiis riles had been chiefly followed by the family. The Court had intcr- 
put the following questions to their pundits: By the law 
received in Bengal, which of tlie>parties has a right to the con- , 
tested zemiiidarec ? and which according to the Mithila law ? and^n^jhaj not 
if a Hindoo of Mithila reside in Bengal, and regulate the religious uniformly 
ceremonies of his family, connected with funerals and marriages, ^hserved 
by the Shaster of Mithila: or if a Hindoo of Mithila reside 
Bengal, and regulate those ceremonies by the Bengal Shaster; 
each case, by which law will his civil rights be determined? TlieMythnl ; 
answer of the pundits recited, that “if the family, being from 
Mithila, but dwelling in Bengal, performed religious rites with 
people of Bengal, and held a zemindaree in that province, then 
Goculohnnd is heir to it, conformably with Bengal law. But ifgovorn the 
the family merely dwelt in Bengal, and performed religious cere-<^**s®* 
monies with Mithila people, and observed the laws and usages of 
that province, then Rajehunder will inherit agreably with the 
Mithila law.” As it appeared therefore from this answer, that if a 
Hindoo of Mithila reside in Bengal, and follow the Bengal religious 
rites, and have a zemindaree in Benijal, his civil rights will be 
decided by the law of Bengal : (hat if he merely reside in Bengal, 
observing the religious ceremonies of Mithila, his rights will be 
decided by the Mithila law : that by the law of Bengal, the sue* 
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WOl. cession vests in the sister’s son, not in the son of the paternal 
uncle ; and, by the MithiJa law, vests in the son of the paternal 
Rajchunder not in the sister s son: evidence was taken, and transmitted, 
Chowdry Court, as to the mode observed in religious ceremo- 

w. Gocul- nies by the family of the person whose estate was in dispute ; 
chuud Gob. from which evidence it appeared, that the purohit^ or family 
priest, of each of the parties, was a Brahmin of Bengal; that the 
ancestors of the parties, whose family had been resident in Bengal 
fur several generations, had intermarried with Bengal women; 
that the religious ceremonies connected with funerals or marriages, 
had been sometimes according to the Mithila, and sometimes 
according to the Bengal Shasier, Under the opinion given by 
their pundits ; and on consideration that the contested lands 
were situated in Bengal ; that the family had been long resident 
in Bengal ; and that there had been no uniform observance of the 
ordinances of the Midi ila the Siidder Dewanny Adawlut 

(present J. Lumsden and .1. H. Ilariiigton) held, that the case 
had been well determined by the Provincial Court according to 
the Hindoo law of Bengal ; which allowed no title to the claimant. 
Final judgment was therefore passed affirming the decrees. 

It should be observed, that the usual proclamation was made in 
the Zillah Court, for any other heirs who might claim a portion of 
the cojitested estate; but none, except the parties, wera forth- 
coming. [a) 


1801. 

An^- 14th. 


RAJBULUBH BHOOYAN, Appellant. 
versus 

MUSSUMMAUT BUNETA DE, Respondent. 


The eldest ON the 23d of May 1795, Buneta De sued Rajbulubh Bhooyan, 
oFfoiirbro- j|| Zillah Court of Mymunsiiig, fora third share of a 9 ana 

|)ricior8*^of of pergunnah Beerkol (on the part of herself and of two 

an iindi- unmarried daughters) by right of succession to her husband Gou- 
videdes- reebulubh, lately deceased. The dcl'endant, brother of the plain - 
tHip, dies, husband, and one ot four sons, the other two of whom were 

that the plaintiff had a title to any share of the 
daughters zemindaree claimed ; for that it had bepn held undivided for many 
unmarried ; generations, and was not subject to division; that the husband of 
and three plaintiff (tlie eldest brother) was proprietor of it; and, beforo 
Hi?^7ow, death, made it over to the defendant, by gift, with the condi- 
by the Hill- Fion that he should support the rest of the family. From the 

doo law as evidence in the case, the Zillah Judge considered the zemindaree to be 
received in 

takes^liis Hindoo law, according to the doctrine of Bengal, is correctly stated, 

share of exactly conformable to Jimuta Vahana^ Ch. II, Sec. 6, § 8. The hooks of 

estate. Rreatest authority in Mithila^ on the subject of inheritance, arc silent in regard 
to the sister’s son ; and the established opinion is, that the male flescendant of 
tlie remoter ancestor shall inherit, and not a descendant through females of a 
near ancestor. If the family had been shown to have continued in the observance 
of the natural law and usages, namely, those of MiMt/u, the rule of inheritance, 
as established in that province, must have been followed. Ry the disuse of them, 
and adoption of tlin (-iistoins and laws of Bengal, and employment of priests of 
this province in religious riles, the family was considered to have adopted Bengal 
for its country in all mailers. 
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subject to division, and to have been the joint property of the four 1801. 
brothers. Witnesses brought to> prove that the deceased made a 
verbal ^ift of the whole on the night before his death, to the defen- Raibnlubh 
dant, were contiadictory as to the fact; independently of showing, Bhooyan.s. 
that the deceased was then not of sound mind. The Zillah Judge 
put the case to his pundit; Ist, if a coparcener in a joint here- nets De. 
ditary zeminduree die, leaving a wife, two unmarried daughters, 
and three brothers; and the widow and daughters claim a share of 
the zemindareo, in his right : are they entitled to any, and what share? 

2nd, supposing that the deceased, the eldest brother, in the uight 
preceding the morning of his death, made an oral gift of the zcroin- 
dnree to one of the brothers (the defendant), can such a gift hold 
good? — The pundit, in answer, declared, that of undivideil pro- 
perty, devolving from an ancestor, each brother was entitled to an 
equal share ; that if one brother died, leaving no son, but a widow 
and two unmarried daughters, the widow was entitled to the share 
of her husband : that the gift of an entire estate by an elder bro- 
ther, while his other brothers, coparceners with him in the property, 
were alive, was of no effect. Under this opinion, the /illah Judge 
decreed to tlie plaintiff, as widow of the deceased, a fourth share 
of the 9 ana zeinindaree. 

In appeal by the defendant from this decree, the Provincial 
Court affirmed it: as did also the Sudder Dewanny Adawlut (pre- 
sent .1. Lumsden and J. K. Hariiigton) in a further appeal; on the 
ground, that no gift of the zemiiidaree by the deceased, was esta- 
blished ; and that the widow, as declared by the zillah pundit, was 
the legal successor to the share of her husband, (a) 


PRANNATH DAS, and others (paupers), Appellants, 
versus 

CALISHUNKURGHOSAL, Respondent. 


1801. 


Aiig. 29th. 


ON the 12th of February 1790, Prannath Das and others sued a, the ma- 
Calishunkiir Ghosal, to recover the talook Sealkautee, situated nnger of a 
in a5 ana, 15 gunda division of pergunnah Selimabad. It was 
forth in the plaint, that the persons of whom the plaintiffs were 
heirs, were joint proprietors of this talook, held in the name ofput under 
Gungapershatl Das: that in the Bengal year 1186, possession wascoufioe- 
wrongfully taken from Gungapershad, on the part of the defen- "*®”^**f 
dant’s father, under pretence of a bill of sale in favour of 
defendant, obtained by duress from Gungapershad; wherefore therior zemia- 

dar, for a 

f«) The alleged gift not having been s.*itisractori]y proved, and tic deceased not^®*®**®* of 
being of sound mind at the time it was stated to ha\'e been orally made by him, revenue ; 
the case resolved itself into a simple one of inheritanre ; and the widow was no 'or which, 
doubt entitled to tlie succession, according to the Hindoo law as received in seeing no 
Bengal (Jimuta Vahanay Ch. 11, Sec. 1, § 20). other mode 

The gift of an t*ntire estate by one of several coheirs to another of the coheirs, pfdiscbarg- 
would certainly be of no effect as far as it concerned the shares of other copar- iofif he 
ceners ; and, in tliis limited view, the opinion of the pundit of the Zillah Court ted a 
was correct. Rut the gift, if really made by a person of sound mind, would conveyance 
have been effectual as far as concerned his own share {Jimuiv Vahana, Ch. 2, ^he ta- 
Sec. 30 and 31. JagaHHatA,'VoL 2, p. 58 sad 210), took to B, 
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1801. plaintiffs sued to recover, on tlie g;roiind tint there had been no 

— legal conveyance their property. 'I'he defendaiit in his answer, 

(the zemin- pleaded, that the taiook was sold by Gun^apershad, of his (Giin- 
**"*^^*®^^' gapershatl's) own fiee will, for the sum of 301 rupees; that, the 
voluntari- Plaintiff * ancestors were never sharers in the talook : that the 
ly, but defendant had held undisturbed possession, under (he corivey.mce, 
without any for ten years. I he Junge of the Ziilali Coiiit passed a (lecrfc for 
the plainuri’s, on the 10th of January l79o, on the groumls. that 
from (he the persons of whom the plaintifis weie heirs, ii|U)eared to have 
oiLer been sharers in tlie talook. with Gungapershad ; that the sale was 
sharers; unfair; and that, at all events, one sharer could not have sold 
ever aT/ow- assciit of the Others. I’he Piovincial Court of Dacca 

ed B. to reversed this decree, and dismissed the claim, being at' opinion 
holdpos- that the plaintift's liad not proved cither the duress alleged by 
diaturhed”' **’‘‘'*‘ ‘‘»cestors were shareis in the talook. 

for 'ten*^ An appeal from the aboi»c decision having been brought to the 
years. In *^"dder Dewaiinv Adawliit, this Court considt red the f.ict.s of the 
a suit a- case to be as follows : I he talook Sealkaiitee was, lill the Bengal 
aftci*tl!is 1186, held in the name of Giingapersliail Das, with whom 

period,”for respective shares were uncertain) there was sutrnMLMit 

the reeorc- to*'^tinf] toconcludf that the ancestors of the apfellanis weresharers; 
ryofilietn- and was at that time managed by (jiingapcrshad. Jynaraen 
ffronm/lhttt father of the respondent, was mokhtar-'kar, or matiujer of 

the con. dn/sion of perminnali Selimabad, in winch the talook is sitii^ 
▼cyanre utod, on the part of tlic heirs of the deceased /emindar, or Mipcnor 
was void, as landholder. Kamsantoos xMokhiirja, the pci son in L'liar.-c of the 

ronfiiud Guiigapeishad in the .Stocks, in 
executed by ^ *®***'*^”‘**^^^ Ciitcdierry, lor a iiahincool n*veniie due on account 

one only of^* the talook in question. While Giing.iprrshad was thus in con- 
'l® '■"‘tf"''''* “ of s;»li! for tiu-tiilook, in f.nour of 
‘i «'“• "'"n rupees; whid. sum w.,8 pi.id 

Ada»lut and a rerpipt eivcn bv him for the amount. On the same 

Ileierniine, day the amount was demanded, and received from him. as the 
wUyth due on the talook; a.^d, the next morninjr, he 

an opiiiiun ' ' ‘ore was no evidence ol duress, with re.siicet to tile 

of ihvir ey'cution ot the conveyance; ftir it ajippared that, with a view to 
‘ s lilMTatiou, ami seem;; no other iiicans of paying the balance 

Ihfeof B. J“cord hfiml'’"'"?''’ ‘‘*1 ‘■’’"veyaue.. of his own 

under the , » ^h Ji gli without the knowledge and assent of the other 

conveyance sharers, at the instance of the mohhl.n knrs people. 'J'lie present 
..good. suit to set aside the sale was filed ten yea.s’^f£ ihc datrofS 
five) since, and there was no proof oV anv previous denrind or 
complatnt 'IheSndder Dewannv Adawl«,,\,n.ti." /'ire^ 
their pundits required tiiem to slate, 1st, whctlipr the eonvevinee 
die t>ungapershad. while under contincmeni, and wu'hoiit 

the presence and assent of the other sharers in the talook was in 

wcre°h,Ialid 2nd, whether, if the conveyance 

"L ha L,’ ® Gungapershad, or of the appSts 

. being heard a/bw by 

death, and thfaSlalr'oH’"^ preferred any smt before' biJ 
lapse often years^'^or wt .n P''«f«;e<l one till after the 

..i. it 
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recovered by them, by reason of the conveyance being invalid ? 1801. 

The answers returned to these questions were as follows; 1st, if — - ■ ■ 
Gungapershaud, talookdar, had the entire management of 
talook registered in his name, and, being unable by any other 
means to liquidate a balance of revenue due to the zemindar, did,kurGliosal. 
in a time of distress, being in confinement on that account, execute, 
without the assent or presence of the other sharers, a deed of sale 
for the talook, to discharge the balance ; under such circum* 
stances, the deed of sale is valid in law. For a passage of Vy6.m 
declares, ‘ Even one sharer may make a gift, mortgage, or sale, of 
immovables, in a time of distress, for the benefit of the family, and 
especially for religious purposes. !2nd, it appears from the second 
question proposed, that Gungapershad lived a long time after the 
execution of the conveyance ; that he did not prefer any suit res- 
pecting it in any Court ; and that the other sharers did not prefer 
any suit for more than ten years ; so that the respondent, with 
their knowledge, held undisturbed possession of the talook, under 
the conveyance, for the above period. Under such circumstances, 
the claim of Gungapershad's heirs or of the other sharers, cannot 
now be heard. 

According to the above opinion of tbeir pundits, the Sadder 
Dewaniiy Adawliit f present .1- f4um$deii and J. H. Harington,) 
considering that, under all the circumstances of the case, the con- 
veyance exec.utcd by the managing partner was valid, and that the 
( laiin for recovery of the talook was not maintainable, affirmed tb& 
tlecree of the Provincial Court. («). 

(a) The subject cif alienations by one of severni coparrenerH without consent 
of the rest, is adverted to by Jimnta Vahana (Cb. 2, § 27,) and treated at more 
leni(tb in Jugannath's Dif,^e.«)t, (V^il. 2, p. .56 and 215.j The opinion of the last 
mentioned romiuler, and of aiilbors quoted by him, on the general question of 
such alienations, decidedly is, that the sale or transfer is valid so far as ronrerns 
the scllei'sowii share, but not so for the shares of bis coheirs, who were not con- 
senting. Jiniuta Vdhana is not equally explicit : but it does not appear from 
his text, or from tiie observations of bis commentator, that bis doctrine can be 
understood as going any furilier than to maintain the validity of a sale or aliena- 
Ijoii by A father of a family, for the whole patrimony, without consent of his 
.sons ; or by a coheir, fur his own share of the inheritance, without the assent of 
his coparceners. 'J'his remark is here made, because the aiitliority quoted by 
the law officers, viz. a passage of Vydsa, might be understood in a more exten- 
sive sense than it can safely be taken. Modified, however, as the opinion of the 
).iw officers expressly is, by the circumstances of the ciise, the single parcener 
who made t!ie sale in qiie.siioii having been sole manager of the talook on behalf 
of himself and coheirs, and registered singly as owner of it, and having sold it 
for the liquidation of arrears of revenue due from that very talook, for which 
too the land itself was answerable, and the coparceners having acqiiicsretl in his 
act hy their silence during a |)eriod of fen years, that opinion as to the validiry 
of the sale appears iiiiohjectioiiuhle. The law reeognizes the family arrangement 
by which one brother takes entire possession of the patriinoiiy, and conducts the 
alFairs of the family like a father. {Jimuta Vahana, Ch. .'1, Sec. J, § 15.) In 
this case, one. of the coparceners having done so, and being the recorded pro- 
prietor and ostensible iiiaiiager of the estate, and having sold it not for his own 
benefit, hut for the discharge of the revenue for which it was ausweralile, must 
be considered to have made the sale on the part of his coheirs, as their agent and 
representative. 

It should be observed, that the mode of confinement, which appears to have 
been practised in this iiitance, was no unusual exercise of authority by a superior 
landholder at the remote period when the transaction took place s but has since 
been effectually prohijiited. ^ 
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1801 . GHOLAM HUSUN ALI, 

■ versus 

July 20th. ZEINUB BEEBEE (on the part of her eon Himmot Ah, a minor), 

Kesponclent. 

Id a suit bv of February 1796, a suit was brought on the part of 

a'deceaB^ Himmiit Ali, against Husun Ali, in the Zillah Court of Mymunsing, 
hloohuiD- for a half share of kismvt 5 anas, 12 gundas, pergunnab Seriaul, 
miidan a- the zemindary of the late Oholain Jafur Ali ; of which the annual 
produce was stated at 20,000 rupees. 'I'he plaintiff sued as son of 
for half of deceased, and as heir to his estate jointly and equally with the 
Ilia estate, defendant, another son by a different mother. The defendant de- 
tlic Siiddernied that the plaintiff had any valid claim; alleging, that he was 
not the son of Jafur Ali ; and that his mother, Zeinub Beebee, was 
consider married to Jafur Ali ; and further, that Jafur Ali had assigned 
thatthe his zemindary to the defendant's mother Zebonnisa, in lieu of 
plaintiff, dower, at the time of their marriage, by a deed of marriap settle- 

deceased by *”ent then executed. The Ziilah Judge, considering it proved 
II Bliivegiri, ^rom evidence in the case, that the plaintiff was the son of Jafur Ali, 
and tbe dc- and equally his heir with the defendant, gave judgment in his 
fendant, favour for the share claimed. 

ci^eased^by defendant appealed to the Provincial Court of Dacca, 

his wife, ^chiefly on the ground that no attention had been paid to the mar- 
were heirs Wage settlement of his mother, the deed containing which he 61ed 
in an equal Court. This deed, it should be observed, bearing date the 1 8th 
November 1774, specified the dower of his mother Zebonnisa at 
sedliadset< 300,000 gold mohurs, a third exigible immediately, and the remain- 
tied on tlieder mowujjul, or delayed; and assigned to the wife, in lieu of 
mother a^**P**^^ of the dower, all property, of whatever sort, which the hus- 
dowc^of possessed or might possess thereafter/' The Provin- 

300,000 cial Court considered, that the deed of settlement was proved by 
gold mo- evidence taken respecting it; that, as the wife was actually mar- 
ni and the marriage consummated, it was valid, notwithstanding 

dratli (be- ^ marriage illegal : that the wife 

fore her was entitled to claim under it a mehr’i-mUly or appropriate dower ; 
buiband) which species of dower, however, the Court considered indefinite ; 
mandabie under the deed, the estate might go to the wife for dower ; 
by herheirs.^^^^S^ otherwise, both the parties would have shared equally as 
The bus- sons of Jafur Ali ; that, on the wife’s death, her estate (viz. the 
band, one dower due) was divisible among her heirs, one of whom was her 
beire^^^ti * ^"d that, in the course of legal distribution, 1 1 anas 

i0?na?of the defendant, viz. 6 by succession to his mother, and 5 to 

ber proper- his father and grandmother ; and 5 to the plaintiff, by succession 
ty (i. e.of to his father and grandmother. The Provincial Court accordingly 
due),^rnd ^^^uded the Zillah decree, and adjudged 5 anas of the estate to 
thedefen- the plaintiff; with costs payable by each party, 
daat, her In appeal against this decision to the Sudder Dewanny Adawlut, 
various objections were urged, the principal of which were, that 
amuj^thm- mother of the appellant was not the fifth wife, as the four slave 
fore,*of the (including the respondent's mother) were not married to the 
dower.were father, and the evidence brought respecting this marriage did not 
aow de- it ; that the mother of the appellant was entitled to demand 
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th€ whole of the dower. The respondent, on the other hand, who 1801. 
was also dissatisfied with the decree, insisted, that the mother of 


the appellant, as beiny; a filth wife, and therefore not legally mar- ’ 
ried, was not entitled to any dower whatsoever. fcndunt**" 

And it should be observed, with respect to the evidence to the from the 
marriage of Jafur Ali to his four slave girls, that two persons were paternal 
brought to prove it, who deposed, that one morning Jafur Ali gave*®^®^®* 
out that he was going to marry these slave girls; that he caused 
betel and pan to be prepared ; that after distributing it, he took was great- 
some himself, and sent some by a slave into an inner apartment «r than the 
to these girls, with an order to the slave to address, to each of^*^®*®®®* 
them, the form of words usual in marriage; and that he returned, 
and said he had done so. dower must 

After considering the proceedings in the case, the Judder be satisiied 
Dewanny Adawlut proposed to their law .officers the following |l®|ij*'®P®r- 
qiiestions. concerning the matters of law arising in the case, which . 

it appeared necessary to determine : 1st, What forms are requisite the bidder 
to constitute nekah, or marriage I 2nd, What proof of such marriage Dewanny 
is required by law? 3d, Is the marriage of a Moohummudan with 
liis slave glil legal or not? 4th, Supposing a Moohummudan 
have married four slave girls, and afterwards to have made a fifth i)laintiff*B 
marriage with a free woman, is such fifth marriage (the other fourylahn of 
women being alive) valid in law, or not ? 5th, Is the /Yaftecn-wawa 
or deed of marriage settlement in favour of Zeboiiriisa valid in^vjiii. 
law, or not? And is such a Kabeen-nama^ by law, and the usage Supposing 
of the country, if the wife be not divorced, binding on the person aMoohum- 
who executed it and his heirs, so as to entail on them a debt equal 
to the amount dernandable by the heirs of the wife : or is such four ' 

a Kabeen-nama only given to prevent the divorce of tlie wife, and slave girls, 
is the amount of it not dernandable, if either of the parties die, andaad then 
divorce have not taken place? 6th, If Jafur A ii executed to 
onnisa, at the time of his marriage, the Kabten-iiama abovemen- 
tinned, and Zebonnisa, without ever having had possession of theriageis 
property of her husband, died before him; can her heirs, after her^odt and 
death, take possession of tlie property of the husband, under 
Kabeen-namaX and if they lay no claim to possession during ther;,|^^.. 
life of the husband, will his heirs, after his death, take his estate marri^e 
by inheritance? oTber heirs take it under the marriage settienient? wiih slave 
7th, From the proceedings in the case, it has appeared, that Zeh- 
onnisa was married to Jafur Ali, and, after receiving the above 
Kabeen-nama^ died before her husband, leaving two sons, Husun What evi- 
Ali and Aloo Thakoor: that then her younger son Aloo Thakoor dvnee re- 
died: and then Jafur Ali died, after holding full possession 
control of all his property to the day of his death: that there [iageiu 
were living at the time, Husun Ali, his elder son: Wiilee Niamut, Moohum- 
his mother; Zeinub, Gungea, Shubboo, and Fulanee, four slave law. 
girls of .Jafur Ali (married to him according to the respondent’s 
statement), and Himmut Ali, son of Jafur Ali by Zeinub, the slave 
girl abovemeiitioned : that Wulee Niamut afterwards died. Who, 
therefore, at the demise of .Jafur Ali, were his lawful heirs ; and in 
what manner would his estate be distributed ? And supposing 
Wulee Niamut to have been one of his heirs, to whom would her 
share fall at ber demise? And if the marriage of the slave girls 
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with Jafur Ali be a point essential to the law of the case, ihe futwa 
should state the law in either case, of its being proved, or not 
proved. 

The answers given to these questions by the law officers were as 
follow: 1st, To constitute marriage there should be the reciprocal 
expression of ejaub-o-kuhool^ declaration and consent ; the man 
should say, ** for such a dower, 1 have received such a woman in 
marriage and she should say, 1 have agreed to it,’* or the 
woman’s vaketl should say, ** for such a dower I have given such a 
one to be the wife of such a one.” and the man’s vakeel should 


say, ** on the part of such a one, I have consented.” It is re^uiied 
that there be two free-men, of sound mind, of full age, and of the 
Moohummudan faith, or one man and two women with the same 
qualifications, present at the ceremony, to hear the mutual de- 
claration. The preparing of sherbet and betle leaf, and giving 
the same to the bridegroom and bride, and distributing a portion to 
the persons present, are forms not requisite in law to the cere- 
mony of marriage. 2nd, In testifying to a fact, it is necessary, in 
general, for the witness to have personally known it.' But in 
questions of genealogy, marriage, and certain other matters, hearsay 
may suffice : provided the witness have the means of knowing the 
fact correctly, from general local report, or particular credible com- 
munication. 3d, The marriage of a Moohummudan with his slave 
girl is inefiectual and not binding : for lawful enjoyment, such as 
is obtained in marriage, accrues equally from the embrace, of a 
slave girl. Modern lawyers have, on prudential grounds, held 
marriage with slave girls to be advisable ; because a slave girl, in 
the legal acceptation, should be one taken from foreign infidels, 
or the offspring of such a one. With respect to ostensible slave 
girls, bought, in times of scarcity, at a low price, from Moohummu- 
dans or infidel subjects, and kept for concubinage, there is a doubt 
as to the legality of their embrace ; wherefore marriage with them, 
*10 ensure the lawfulness of it, has been held preferable. 4th, 
though there should be proof to the marriage of Jafur Ali with 
bis four slave girls : his marriage with them, if they be really slave 
girls. Is not binding or valid. Therefore his marriage afterwards 
wkh a free-woinan, would, in fact, not be a fifth marriage : and 
this marriage, notwithstanding the other four women be alive, will 
be valid and legal. Supposing, however, that, the four girls were 
not legally slave girls, but only commonly so reputed, then the 
marriage with them would be valid ; and the marriage with the 
free woman, being a fifth marriage, not valid. But in an invalid 
marriage, dower is due after consummation : and in such case, 
which ever is the smaller of the mehr^i-misl or appropriate dower, 
and the dower appointed by the husband, that the husband should 
pay. The son of an invalid marriage has his parentage established, 
dth, the Kabeen-nama 6f Zebonnisa, free woman, is authenti- 
cated by the evidence of the naih cazee and other witnesses : and 
the amount of dower, specified in such a deed, is, after consumma- 
tion, due tn foto, if the husband have not previously divorced the 
wife : and should be demanded at divorce, or on the death of the 
husband. It is payable by the husband, like other debts, on the 
demand of the wife, or her heirs : after the husband's deaib» his 
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heirs should pay it out of his estate. 6th, io the Kabeen^nameh^ 1801* 

executed by Jafur Ali to Zebonnisa at the time of their marriat^e, 

two thing:s are specified: one, the sum of dower payable by him ; Gbolam 
the other, that he gave every thing he possessed, of whatever sort, 
ill lieu of part of the dower/' Now, this last being a stipulation of 
one thing in exchange for another; and, how much “put of the 
dower” might imply, being unknown ; the latter stipulation is of 
no avail ; and the wife does not take under it the property of tha 
husband. But the wife, or her heirs, can claim the appointed 
dower from Jafur Ali, in his life; or from his heirs after his death. 

Therefore, after the death of Jafur Ali, his heirs had a right to take 
possession of his property: but the heirs of Zebonnisa, should, 
by obtaining an order from the ruler, cause that property to be 
sold, and take from the proceeds the dower due; or, with the 
consent of the heirs, should take possession of the property, of 
which the dower-debt absorbs the whole. 7th, as Zebonnisa 
died leaving two sons, Husun Ali and Aloo Thakoor; and a hus- 
band, Jafur Ali ; her estate, that is, the dower due, would be 
divided into 8 parts, three of which would go to each of the sons,, 
and 2 to the husband. On the demise of Aloo Thakoor, the three 
shares, his due, would go to his father Jafur Ali. Therefore, 
the five parts which fell to Jafur Aii, would be deducted from 
the sum of dower demandable from his estate. The other 
three shares of the dower, or 6 anas of 16, would be tlie right 
of Husun Ali. And as Jafur Ali died, leaving heirs, an el(le^t son, 

Husun Ali; a younger son HimmutAli; a mother, Wu lee Nia- 
mut; and Zeintib, claiming as a wife; in such case (supposing. 

Zeinub to be a wife) the estate will be divided into 48 parts ; of 
which 17 will go to each of the sons; 8 to the mother; and 6 to 
the wife. Supposing Zeinub not to be a wife, the e>tate will be 
divided into 12 paits, of which 2 will go to the motlier, and 5 
to each of the sons. But the sum of dower specified in the deed 
of marriage settlement being immense, after deducting 10 anas of 
16 still there will remain more than a lack of gold moburs, the 
right of Husun Ali; so that dower-debt, which must be liquidated 
before there can be any division of heritage, will absorb the whole 
estate. Of the two parts of the estate due to Wulee Niarnut, equal 
shares would fall, at her demise, to Husun Ali and Himmut Ali. 

Under the above futwa^ the Court considered that the respon- 
dent, as the son of Jafur Ali by Zeinub a slave girl, was entitled 
to inherit as other sons ; and that, had the estate of Jafur Ali 
been divisible among heirs, Husun Ali and Himmut Ali, as his 
sons, would have been entitled each to take 5 shares of 12 ; and 
to divide between them the remaining two shares, which would 
have fallen to Wulee Niarnut, as being her grandsons: but as the 
share of the dower which was demandable from the estate, and to 
which the appellant was heir, absorbed the whole of it ; and claims 
of dower must be satisfied before partition of heritage : the Court 
determined (present J. Lumsden and J. H. Harington), that the 
claim of the respondent to a share of the estate by inheritance from 
his father, could not be admitted. Judgment was therefore passed, 

^reversing the decrees of the Zdlah and Provincial Courts; the ap- 
pellant being at the same time enjoined to afford a maintenance to 
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tbe respondent from the estate. And the appellant having denied 
that the respondent was a son, or heir of the father, was not 
allowed his costs; but, in all the Courts, they were made payable 
by the parties respectively- (o-) 


1801. 


Ang. 14tb. 


MUSNUD ALT. Appellant, 
versus 

KHOOnSHEED BANOO, Re.^pondeut. 


At the suit KHOORSHEED BANOO, widow of Hosein Ali, brought this 
of a widow i„ the Zillah Court of Chittagoii}? against Musiiuil Ali (brother 

brother her husband) for the property, real and personal, left by her 

berhus- husband, under a deed of gift in lieu of dower due, stated to 

band, for have been executed by the husband in her favour. Tiie defendant 
her bus- pleaded that the deed stateil by the plaintiff, containing this gift, 
tntc under genuine; that the plaintiff had no title to any part of the 

a deed property claimed, for she had executed a deed relinquishing all 
making a claim to dower; that, at all events, even if the deed of gift were 
cenuino, she would not be entitled to any property acquired by 
property in subsequent to the date of it. In reply to this, the 

lieuofdow- plaif‘tiff appears to have insisted, that she was entitled to tire 
cr, adjiidg- whole property, as well that acquired after, as before the date of 
ed, that the the gift; on the ground that such part of the land as was snbse- 
entiS7d''^to acquired, was bought by her husband with the money of 

take Udder her dower. 

thisdeedall Two deeds were brought forward by tlic plaintiff; the first a 
property Kaheen-nnmn or deed of marriage settlement, with the seal and 
by^thrhus- ®*&n3luie of Hoscin Ali, and attested by five witnesses ; reciting, 
band at the that the dower of Khoorsheed Banoo had been settled at 700 gold 
date of it; mohurs, and 1 ,000 rupees; a third payable immediately, and the 
*“*^» *"***• remainder not exigible during the continuance of the marriage; 
Bubw^iipnt- stipulations, one of which was, that “ the property 
lyacquired, Hosein Ali tiieu possessed, and might possess thereafter, was given 
had a right in lien of the dower The date of this deed was torn and ille- 
to shsre as gjijjg . but the date of the marriage was mentioned in it as the 
A*decd ad- appear to have been any 
mitted, in evidence forthcoming as to the execution of this deed. The second 
conformity was a deed of ( hiheh hil-iwuz) the date corresponding with the 
with the 05 th of September 1768, assigning to Klioorsheed Banoo, in lieu 
die*Iaw*offi- dower specified in her marriage settlement, the whole of 
cer8,on the the property Hosein All possessed, of whatever description. Thi.s 
testimony deed bore the seal of Moohunimud Kudul, cazee^ before whom it 
purported to have been executed; but there was no attestation of 
wa8*affixrd^*^^®sses. iior signature of the person who executed it. 'Mie 
to it foot abovenamed cazee, however, and the person who drew tire deed, 
bis signs- deposed in Court, that it was drawn in the presence of Hosein 
Ali, at his desire, and sealed, on his acknowledgment of the con- 
moonshee tents. The evidence of other witnesses for the plaintiff went to 

who drew princip1pt> on which the law opinion in this case is grounded, will be 

it; though found in the Hrdnya (Vul. 1,p. 72. 74, 84, 88, I4(i and 156); and, on the 
there were gabject of the distribution of the inheritance, in the Sirajiyyah. 
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eeds for which were dated after the Hibeh-nama) was purchased ^ 
with money of tire plaintiff ; but it should be observed that this 
evidence was not clear or consistent ; and the title deeds were in witnossn.. 
the husband’s name. On the part of the defendant a deed was Another 
filed, purporting to have been executed by the plaintiff, relinquish- deed (of 
ing all claim under the head of dower, in consideration of three 
gold inohurs received from the defendant’s mother. I'his was to which ^ 
evidently an improbable deed; was denied by the plaintiff to be the above 
genuine; and was not pro\ed. The Zillah Judge, after taking 
opinions from his law officer, considered the second deed pro- 5^1 to the 
duced on the part of the plaintiti sufficiently established ; and on execution 
the ground that, under this, she was entitled to the property be- of which 
longing to the husband at the date of it; and to the lemaining^^^i’^^J'^i^s 
immovable propei ty, as having been purchased with her money, a *** 
decree was passed in her favour; which in appeal to the Provincial jiroof, pro- 
Court of Dacca, was affirmed. yicle<],tbat. 

In appeal by Musnud Ali from the above decisions to the Sadder |” beuof 
Dewanny AdawJut, it was insisted, 1st, that the proof to fh© [hJ 
Hiheh-nama was not legally sufficient; 2nd, that the evidence to should take 
the pirchase witli money of the respondent, was not credible; for all the pro- 
nothing had been alleged respecting it at first, the claim having 
been rested altogether on the above deed. After considering the 
proceedings, the Couit delivered them for tlie perusal of their lawsessed, 
officers, to whom tlie following questions were proposed ; 1st, is the might pus- 
Kaheen-nama^ purpoiting to bear the signature of Hoseiii Ali, 
and the attestations of fi\e witnesses, a legal and valid deed of mar- "aw'^officem 
riage settlement according to the Moohummudan law, supposing declnre, 
the execution of it established X 2nd, is the Hiheh-nama^ pur- tbat this 
porting to bear the seal of cazee Kudub but without any sig'^ature 
of tiie donor, or of attesting witnesses, a valid deed of marriage 
settlement, supposing the execution thereof, on the declaration of property 
the donor, to be established by the evidence of the cazee whose possessed 
seal is affixed to it, and of the vwonshee, who, by order of ^ 

cazee, drew it up? .'Ird, supposing either of the deeds abovemen- ** 
tinned to he legal and valid, is the wife, in whose favour such deed 
may liavebeen executed, entitled thereby, under the Moohummudan 
law, to succeed, on the death of her husband, to the whole of 
the estate left by him, real and personal, whether acquired before 
or after the execution of the deed, to the exclusion of other heirs; 
or, if not to the whole, is she entitled to any part; it being ob- 
served, that, at the death of the husband, there were living, besides 
the widow, his minor son, his mother, and his brother? 4th, if, 
of the persons ahovemeiitioned who survived the husband, the son 
and mother have died; and consequently the surviving heirs are 
the brother, and the widow (possessing the Hiheh^nama), to what 
share will the widow be legally entitled by inheritance i 

The answers given to the above questions were these; 1st, if it 
be proved on the evidence of the attesting witnesses, that Hosein 
All, in their presence, declared the sum stated in the Kabeen-nama 
to be due from him to his wife; and that the Kabeen-nama was 
executed on such declaration; it is without doubt a good and 
legal iustrumeut. 2nd, though the Hibeh-Tiama be contrary to 
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^ nature of the donor, and having the cazee's seal affixed without 

Mosnud his signature, and having no other witness; yet, if the acknow- 
Khoorshecd the donor to the gift of the property stated in the 

Banoo. "deed, be proved by the testimony of the cazee whose seal is affixed, 
and who is one witness; and by the evidence of the person who 
drew the instrument; the gift will be valid. 3d, supposing either 
the Kaheen-nama or Hibeh^nama to be valid, which last moreover 
contains a gift by the husband to the wife of the whole propeity 
possessed by him, in lieu of dower, the wife will take the whole 
property movable and immovable possessed by him at the time, 
in lieu of the dower-debt, to the exclusion of heirs. The Kabeen^ 
nama specifies a gift of property then possessed by the husband, 
and of property he might thereafter acquire : but the gift of pro- 
perty then nonexistent is not good in law. But the circumstance of 
existent and nonexistent property having been coupled together, 
will not invalidate the gift of the propeity then exfsting. The 
property acquired by Moohummud Hosein subsequently to the gift, 
will be thus divided among the heirs, according to the Moohum* 
mudan rules of di>tnbution ; viz. first, such property being divided 
into 24 parts, the widow Khoorsheed Banoo will take 3: the 
mother 4; the son 17. On the son's death, 1 share falls to his 
mother Khoorsheed Banoo; 2 to Musnud Ali, his uncle. Hence, 
supposing the propeity hereditable and divisible, and the heirs no 
more than above stated, then, of the whole property acquired by 
Moohummud Hosein after the gift, divided into 72 parts, the widow 
Khoorsheed Banoo would take 26; the brother Musnud Ali 46. 

Under this futwa the Sudder Dewanny Adawlut determined, 
(present J. Lumsden and J. H. Harington), that the deed executed 
by the husband on the 25th of September 1768, and settling on the 
wife by gift in lieu of dower due, all the property he possessed, 
was a valid instrument, and that in virtue of it, the widow (or 
respondent) was entitled to take the propeity then possessed by 
her husband, to the exclusion of heirs; that, of his property ac- 
quired subsequently to the above date, and belonging to him at 
his death, 26 parts of 72 should go to the widow by right of in- 
heritance, and 46 by the same right, to the brother, or appellant. 
A decree was passed accordingly, amending the judgments of the 
Courts below ; and directing, that the widow (or respondent) should 
have possession of the part of the property to which her title was 
declared, as above related, by virtue of the deed, and by inheri- 
tance, with an account of mesne profits, (a) 

(a) The maxim, that a thinir not existing cannot be a subject of gift, will bs 
found in the Htdaya^ vol. 3, p. 295. 

The distribution was according to the rules of inheritance : a widow taking an 
eighth, if there be children ; and a mother a sixth if there be children ; and a 
third if there be none, nor brother and sisters. Sirajiyyah^ p. 4, aud 8. The 
residue went to the male heir as sole residuary. /Md, p. 10. 
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MEER ALEEM ULLAH, Appellant. 
versus 

ALIF KHAN. Respondent 

ALIF KHAN brought this suit against Aleem Ullah in the Ztllah A 6ye-6<t 
Court of Behar, in July 1794, corresponding with the end ® 

Srawun of the Fusslee year 1201, to recover the mouza Kuleed, a made by aa 
** nuzuree and altumgha mehal^* alleged to be the right of the agent on the 
plaintiff by inheritance from his late father Fehumdad Khan. The P“‘®^ 
defendant pleaded, that the mousa was his by purchase; 
the demise of Mohabut Khan, the plaintiff's grandfather, it fell to in Moo- 
his two sons Fehumdad Khan, the plaintiff's father, and Bakir hummudaa 
Khan, his uncle ; that Fehumdad Khan, in 1190, fell in balance ff®*® 
for the revenue of his half, and Jumeut Khan, constituted attor- {javiM^ex* 
ney on his part, sold his moiety to one Bhuwanipershaud for 301 ceeded kU 
rupees, from whom the defendant bought it, at the same price ;powera: 
that the other moiety was sold to the defendant in 1192, by 
keerdad Khan, son of Bakir Khan. Ihe Judge of the Zillah Court, 
on the ground of its appearing to him from the evidence adduced, ad^imcy * 
that the entire mouza was the property of the plaintifTs father ; of price : 
that one moiety was legally transferred, on the part of plaintifTs®"** 
father, by a hye-bil-wufa sale, to Bhuwanipershaud, and pur-|„^pil*QQl 
chased from him by the defendant; but that the sale of the other collusion 
moiety, made by Fakeerdad Khan, was invalid, inasmuch as he, beiween the 
Fakeerdad Khan, had no right to sell it; passed a decree, ad- *^"3^®^ 
judging to the plaintiff the recovery of this moiety, with fnoWAowa, 
or proprietary profits, at the annual rate of 155 rupees, for the 
Fusslee years 1202 and 1203. 

In appeal to the Provincial Court of Patna (before which Court 
some further evidence was taken) the Zillah decree was amended, 
and a fourth of the mouza only (viz. half of the above moiety) 
adju<1ged to the claimant, on the ground that the moiety sold by 
Fakeerdad Khan, was the joint right of him and Fehumdad Khan ; 
that he might dispose of half of it ; but the other half must go to 
the claimant. 

The case having come before the Sudder Dewanny Adawlut 
in a further appeal, the facts, in detail, appeared to the Court 
to be these : The mouza in question was purchased by Mo- 
habut Khan, on whose death his sons, Fehumdad Khan and Bakir 
Khan jointly succeeded to it: and on the death of Bakir Khan, 
his two sons, Himmut Zeinan Khan and Fakeerdad Khan, suc- 
ceeded to his share in it. The mouza all this time was a joint 
undivided propeity. The annual kuboleut^ or engagement for 
revenue, was sometimes in the name of one sharer, sometimes of 
another. In 1188, it was in the name of Himmut Zeman Khan : 
in 1189, in that of Fakeerdad Khan ; and in 1190, in the name 
of Fehumdad Khan ; and Jumeut Khan was security, on his part, 
for the stipulated revenue, to Aleem Ullah on the part of the 
provincial aumiL To this Jumeut Khan, the security, Fehumdad 
Khan executed a general power of attorney ( motluk vakalut* 
namahy) empowering him ** should he have any balance to pay as 
security, on account of revenue of the mouza, to sell a portion of 
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1801. it, sufficient to realize the balance." At the end of 1190, there 

was a balance of 176 rupees due on account of the mouza : and 

for 1189, (in which year the kuboleut was in the name of Fakeer- 
AlifklMD. Khan, and Fehuindad Khan was security) there had been a 
balance of 104 rupees. Aleem Ullah therefore had a demand 
ag:airist Fehumdad Khan, altogether, of 280 rupees. Jiimeut 
Khan, under the power of attorney from Fehumdad Khan, in the 
month of Rumzaun 1 190, executed deeds of mortgage and condi- 
tional sale {hye-hil-wufa) for half the mouza. redeemable within a 
year, to one Bhuwanipershaud, for the sum of 30 1 rupees. Within the 
term of these deeds Fehumdad Khan died ; the money was not 
repaid : and the sale having became conclusive, Bhuwanipershaud 
entered on possession : and, in the succeedinir year (1 1 92) sold the 
moiety for the same price of 301 rupees, to Aleem Ullah the appel- 
lant. On the death of Fehumdad Khan, at which time there was no 
intelligence of Alif Khan his son. who had entered into foreign mili- 
tary service, his brother's son, Fakeerdad Khan, held the remaining 
half of the mouza; and, soon after, sold it to Aleem Ullah, on the 
part of himself and his brother, for 1,201 rupees; from which time 
the latter held possession. In 1201, Alif Khan, son of Fehumdad 
Khan, made his appearance, from Madras: and in 1202, filed the 
present suit, for recovery of the whole mouza. against Aleem Ullah. 
And after tiie suit was comnieiiced, Aleem Ullah executed a sale 
of the whole mouza to one Bhukoo Pande for 2,501 rupees, witli 
an agreement that other lands should be assigned in lieu of them, 
equal in value to the price stipulated, if judgment went finally for 
the claimant. 

These being the facts, the following questions were proposed to 
the Moohummudan law officers, respecting the law of the case as 
applicable to the deeds of comeyance, of which the validity was 
denied by the appellant, who insisted, generally, that the 
hil-wufa conveyance was invalid. 1st, considering the circum- 
stances stated, was the hye-hil-wuffa sale, by Jumeut Khan to 
Bhuwanipershaud, under the power of attorney from Fehumdad 
Khun, valid or not X and by reason of the nonpayment of the 
amount within the term specified in the deed; did or did not the 
lender, at the expiration of the term, acquire an absolute property 
in the moiety of the mouza '< 2nd, after the death of Fehumdad 
Khan, at wliich time his son Alif Khan, was not forthcoming, were 
Fakeerdad Khan and Himinut Zeiiian Khan, his brother's sons, and 
co-sharers with him in the mouza, at lilierty to alien the whole 
remaining moiety of the mouza X aod is the deed of sale hy Fakeer- 
ciad Khan to Aleem Ullah, valid or not X 3Td, was Alif Khan, after 
making his appearance and preferring his claim in 1202, entitled 
to obtain any shar.3 of the mouza ? and, if so, what share can he 
now claim X 

The answers given were these; The first sale, of half the 
mouza, made to Bhtiwanipershad by Jumeut Khan, as attorney on 
the part of Fehtitndad, is invalid, on several grounds : 1st, accord- 
ing to the power of attorney, the surety was empowered to sell so 
much of the mouza as should be sufficient to cover tiie balance 
which might arise. Therefore he ought to have sold a fifth, or a 
sixth part of the mouza, sufficient to pay the balance of 1190; 
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and not to have exceeded such proportion. 2Dd, The sale of this 1801. 
moiety for 301 rupees, is a sale at gross inadequacy of price — — 
(ghubun-i-fahish); for the sale of the other half, by Fakeentad 
Khan to Aleem Ullah (and from him again to another person, 
since this suit commenced), shews, that a moiety of the mouza was 
worth more than 1,000 rupees. According to Moohiimmud and 
Yusof, an agent on the part of another cannot sell at gross inade- 
quacy of price {noksani-fahish). Indeed, according to A boo Hu- 
neefa, such a sale, suspicious on the face of it, is invalitl, as is 
explained in the Hidaya: and here it is clear that Aleem Ullah 
colluded with Jumeut Khan, to get the half mouza at a low price. 

3rd, In the deed, there is first stipulated an absolute sale : after- 
wards, at the end of it, it is additionally stipulated, that, if Uie 
seller shall repay the purchase money within a year, the sale shall 
become void. The author of the Buhr-i-rayik says, such a con- 
dition is illegal, except it be for three days only, according to 
Huneefa and Aboo Yusof; but according to Moohummud it is 
legal, without restriction, as a sAerf-i-Miar, or optional condition. 

The sale from Jumeut Khan, on the part of Fehumdad Khan, not 
having been legal, a right of property did not vest in Bhuwani- 
pershad after the expiration of the term ; and he (Bhuwanipershad) 
consequently could not sell the moiety to Aleem Ullah. 2nd, The 
mouza having been the joint property of Fehumdad Khan and 
Bakir Khan, by inheritcince from their father: the sons of Bakir 
Khan, joint proprietors of the second half by inheritance from 
their father, could, at their option, without the concurrence of Alif 
Khan, sell their joint half. Therefore the con\eyance by Fakeer- 
dad Khan to Aleem Ullah is valid. 3rd, The claim of Alif Khan to 
the first moiety, sold illegally by Jumeut Khan, is valid, on the 
ground of inherit:iiice from his father, lie may, by law, iinder 
a judicial sentence, recover possession of the moiety, refunding 
the sum paid as consideration. 

Under the above opinion of their law officers, the SuJder 
Dewanny Adawlut (present J. I.uinsdeii and J. H. Harington) 
determined, that the bye-bd-wufa conveyance of the first moiety, 
by Jumeut Khan t( hbiiwanipershad (and conse(|uently the con- 
veyance from him to the appellant) was void by reason of the 
inadequacy of price, and the other grounds stated in the Futwa ; 
and that the respondent should recover this moiety as heir of his 
father. I'he mesne profits since the date of the action, receivable 
by the respondent, were about equal to the amount of purchase 
money which he had to refund to the appellant: so that one 
demand extinguished the other. Judgment was therefore passed, 
amending the decree of the Courts below, and adjudging posses- 
sion of the moiety above specified to the respondent, with costs 
against the appellant, (a) 


(a) In the cause ' Riisiint All Khan against Ramkoinar,* decided by the 
Sadder Dewanny Adawlut on the 4tli of Jaiinnry 1799, there was a qiieslioa 
put to the law officers respecting the legality of byeMUwufa sales, though thq 
cause, na it happened, went off on a question as to tlio competency of tlic agent 
who made the Aye- HUwnfa sale in that instance ^ on the part of another. It waa 
stated in the Futwa then given, that a sale, with optional condition for thicq 
days, is good ; but for more than three clays is not good, according to. Hqaeefit 
VOL. I. 1 
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1802. NEELKAUNT RAI (Son of Bisiibknatb Chowbat, deooued), 

appellant, 

June 25th* versus 

MUNEE CHOWDRAEN, Respondent. 

Tlie second May 1794, or Jeth of the Bengal year 1201, Munee Chow-* 
of three draen brought this suit in the City Court of Moorsliedabad against 
brothers, the late Bishennath Lhowdry, for 5., 6., 3. or a third share of the 
**'ther*^and P^J^ffunnah Chimakhali, by right of succession to Hurripershad^ 
^sses^iofr her deceased husband. The abovementioned pergunuah was for- 
an iindivid- ineriy the zemiiidaree of Sheonaraen Rai, who held it till the Bengal 
ed beredi- 1183; when he died, leaving three sons, of whom the plain* 
tiff's husband, Hurripershad, was the second. The tiiree sons 
leaving, be’ held the estate jointly till 1193, when Hurripershad died; leav- 
sideshis ing his two brothers; the plaintiff his widow; and an unmarried 
brothers, « daughter. The plaintiff claimed a third of tlie estate as hi» heir, 
r daughter ^ defendant, against the claim, set up a deed of gift alleged 
unmarried, to have been executed by Hurripershad, in favour of his (the 
The widow, defendant’s) sou Neelkaunt, under date the 7th Aghun 1195, for 
requiring s disputed share of the /emindaree, reciting, that the gift was 
tnkefi°his f^^de to him as son of the elder brother ; and stipulating, that the 
share of the donee should support the widow and provide for the marriage 
estote, viz. of the daughter. I'his purp>rted to have been executed on the 
athird; the^j^jjl before Hurripershad died ; and the defendant alleged the 
Buioii'g bro- w'Otive of it to have been that Hurripershad, having no son himself, 
theis being had taken a irreat affection for the son of the defendant. The 
equal. plaintiff, in her reply, denied the authenticity of this deed of gift; 

and adduced an Ikrar-nama purporting to be by the defendant, 
under date the 30th of Jeth 1 197, admitting her title to a third of 
the estate, her husband's share. Evirience taken by the City 
Judge as to the execution of the several instruments, proved the 
second ; but was unsatisfactory as to the first. On the ground that 
the second, at all events, superseded the first, the City Judge gave 
a decree for the plaintiff, for the share claimed ; which decree the 
Provincial Court of Moorshedabad affirmed in appeal. 

A further appeal was brought to the Sudder Uewanny Adawlut 
by the defendant, insisting, 1st, that the deed of gift was genuine, 
and the other instrument not. 2nd, that, supposing the deed of 
gift disallowed, it had not been ascertained, whetiier, by law, the 
plaintiff was entitled to a third share of the estate as heir of her 
husband; or whether she was only entitled to maintenance. The 
Court put tiie following question to their pundits : If one of three 


and Yosuf; but according to Moobnmmiid, for four days, or even a longer 
period, is good : that, the .sort of sale being prevalent in the country, Moohum- 
tniid’s opinion should he followed. 

The intcntlori of the parties, as collected from the tenor of the deed, shews 
whether the bge-bil-wufa be a sale with the reserve of an option of retractation 
within a limited time, or a mortgage for the security of money lent. A stipu- 
lation for a short period must he considered to mark that a sale was in the con- 
templation of the parties ; a long term denotes a mortgage, or security for a 
loan : and sneh mortgages in the form of conditional sales are very commoa, 
and riehtly held valid under the opinion here cited. 

In the present case, the inadequacy of the consideration was a sufficient ground 
for allowing the equity of redemption, under the exposition of the Moohummu* 
dao iiw, that Inadequacy of price vitiatci a sale by an agent. See Hedaya, 3^ 32* 
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brothers^ living together and poiaessing a joint zemindaree, die 1802. 
leaving a widow, an unmarried daughter, and two full brothers, ~ 
one older, the other younger, than lijmself ; who is heir to his share 
of the zemindaree, by the law of Bengal i and, on a partition Choil^ 

the zemindaree, is the share of each brother equal i driieo. 

The answer returned was, ** that if, of tlu'ee brothers living toge- 
ther, one die. leaving a widow, and a daughter unmarried, the 
widow takes his share of the estate: not tlie brothers. On a par- 
tition of the zemindaree, a twentieth part being firat deducted for 
the elder brother, the partition will not be unequal, according to 
the law as laid down in the Dayabhagct. But the previous deduc- 
tion of a twentieth part for the elder brother, is nut usual in the 
Qaliyug^ or present age. ’ The Sudder Dewanny Adawlut (pre- 
sent H- Colebrooke and J. H. Harington), after receiving this 
tyuvustha, affirmed tlie decrees of the lower Courts, (a) 


DULJEET SINQ, Appellant, Igeg, 

versus 

SHEOMUNOOK SING, Respondent. Sept. rib. 

IN September 1797, or Bhadon of the Fusslee year 1204, Sfaeo- The pro- 
munook Sing sued Duijeet Sing in the City Court of Benares, for of a 
a moiety of the zemindaree right of the talook Jughnee, in per- Benam 
gunnah Keswar, of wliich talook the annual jumma was stated at died, leav- 
12,730 rupees. The following sketch shews the descent of theing three 


parties: 

RAMROOJ SING left three sons : 


sons. The 
first son 
died leaving 
a son, the 
plaintiff; 
afterwards 

1 . 

2. 

1 

3. 

Blioopnaraen Sing, 

Premoaraen Sing, 

Dnljeet Sing, 

the second 

died without issue. 

Deft. 

sou died. 

Sheomunook Sing, 
Plf^ 

but left two widows, 
still surviving. 

Plaintiff.tlie 
grandson, 
sues de- 
fendant. 


The plaintiff demanded a partition of the talook, and claimed die third 
a moiety on the ground that he was entitled by inheritance to an ^ 

equal share with the defendant, of the talook formerly belonging jH"’ 
to Ramrooj. The defendant pleaded, 1st, that neither the share; and 
plaintiff nor his father had ever possessed any share of the talook, there arc 
and that the plaintiff could not now be admitted to claim a share ; 

2nd, that the plaintiff had resigned any claim he might eventually parties, two 
have had. The defendant accordingly produced an instrument widows of 
termed Baz~nama^ or deed of renunciation, under date the 4th the second 
Koar 1197, not signed by the plaintiff, but alleged to be in 
handwriting, setting forth, that he was confined by the Kaja ol ihe*p/«iot*ilr 
Benares, for a balance of revenue due on account of pergutinahaod de- 
fendant 

(a) Tlie passages of Jimula \aham*$ Dagahkaga^ alluded to in the opinion of ** 
the pundits, occur in Cb. II, Sec. 1, § 6, 19, and 20 ; and Cb. 3, Sec. 2, § 27 hiUf by 
and entirely support the law opinion delivered in the case. 
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1802. Koond, and was released on tlie defendant’a paying the money for 

him, to the Kaja; in nonsideration of which the plaintifl relin* 

inheri- quighed all claim to a share, or division, of the talook in question. 

To prove the execution of this, three witnessees were brought, all 
widows re. servants of the defendant. But they disagreed one with the other, 
ceire main- tlj© Kaja of Benares, being called on by the Court for infor- 
^nance. mation whether any payment of revenue bad been receiv^ from 
the defendant on account of the plaintifl, for the i>ergunnah Koond, 
pears that certified (in writinff) that no payment had been received through 
the parlies the defendant. The City Judge consulted his pundit on the case ; 
had with- opinion, that, from the alleged deed of renunciation, 

the kno»™ sufficiently clear that the zemindaree had not been 

ledgeof the in the time of the plaiiitifT s father, that is, that it was an undivided 
Siidder property (which appears to have been the fact): that, the zerain- 
Dewanny djn.e0 leaving belonged, to the grandfather; and one of the plain- 
a (Iwrec oftiff s uncles, besides his father, being dead; the zemindaree must 
the Pro- now belong; half to the plaintiff and half to the defendant. Ac- 
vincial cording to this opinion, the City Judge gave a decree for the plain- 
moiety claimed ; and, in appeal to the Provincial Court, 
the apiieal it was affirmed ; the judgment providing, that nothing in it should 
to the Slid- be considered to bar any right which the widows might possess. 
derDewan- ^ further appeal was brought to the Sudder Dewanny Adawlut 
l7t>tdhL.(P>'esont H Colebrooke and J. H. Harington) by the defendant, 
inj< to the iosi.< ting, 1st, that the deed of renunciation was valid : 2nd, that, 
ivijowa a nothinsr against the risht of the widows having been decided by 
third of the Courts, the plaintiff, at any rate, could not obtain so 

de^fdVed'o'ooli as a moiety. To this the respondent objectefl, that the \vi- 
executed dows would by law only receive maintenance. 1 he Sudder Dewanny 
by their Adawlut, setting aside the first plea, put the case thus to their pnn- 
hiiHband. dits, as to the question of inheritance. Baboo Ramrooj, zemindar 
Ibertfore the talook, died leaving three sons, Bhoopnaraen, Prcmiiaraen, 
that the * and Duljeet. After his death, Bhoopnaraen managed the talook 
parties get on the part of the three sous : and died leaving a son, Sheomii- 
each halt of After this, Premnaraen managed the talook; and died 

without issue, leaving two widows, Bukhtkonwur and Binutkon- 
thTrds. wur. After this Duljeet managed the talook. Sheoinunook sues 
The res- for partition, and for a share of this hereditary estate. By the 
pondent Hindoo law, as established in the province of Benares, what share 
rupvei U to Sheomunook ; and are the widows of Premnaraen entitled to 
the Sudder any share or not? — The pundits declared in answer, that the widows 
Dewanny were entitled to no share, but bad a right to maintenance from the 
Ai'awlut esiuie ; that, the estate being divided, Sheomunook and Duljeet 
iniSio «^ouId each take half. The Sudder Dewanny Adawlut affirmed the 
ihp Court, decrees of the lower Courts; and issued the usual directions for 
with r«*s- carrying the judgment into effect. But on the 25th of February 1803, 
a petition was presented to the Court on the part of Sheomunook 
of the Pro- ^hig, setting forth, that, while the cause between hina and Duljeet 
vincial was depending in appeal before them, Duljeet (the original defendant 

Court, with ill that cause) having learnt that the widows of Premnaraen would 
entitled to maintenance, had, with a view to defraud the 
order for petitioner, induced them tu bring an action against himself, in the 
the enforce- Benares City Court, for a third of the talook; in which action 
ment oftbcjn^j^imjjit gone in favour of the plaintiffs, on the defendant s 
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admission of their title; vrhich judgment the Provincial Court had 1802. 

affirmed in appeal : that the Provincial Court therefore did not — 

execute the decree passed by the Sudder Dewanny Adawlut in the 
petitioner 8 favour, adjudging to him a moiety of the taiook; which 
decree the petitioner prayed might be enforced. Adawlut, 

The Sudder Dewanny Adawlut having no information of the suit which the 
mentioned by the petitioner, called on the Provincial Court 
transmit the decrees, if any such had been passed. And it ap- 
peared from the return made, that on the 3d of May 1799, the til father 
willows of Premnaraen had sued Duljeet and Sheomunook in theinstruc- 
Benares City Court, for a third share of the taiook, under a deedt^x^- 
of gift to them from their husband, and two written acknowledg- 
ments by Duljeet and Sheomunook : that in September following, 
they obtained a judgment for the share claimed ; which judgment 
the Provincial Court affirmed in appeal, in May 1800, reciting in 
their decree, that the documents of the plaintitis were proved, and 
that Sheomunook, in the pleadings in appeal, admitted them. And 
the facts represented t«> the Sudder Dewanny Adawlut by Sheo- 
miinook in his petition, turned out to have been wilfully misstated. 

The pleader of Sheomunook, who presented the petition on his part 
to the Court, stated, in answer to questions put to him, that it was 
transmitted to him by an agent on the part of his client ; that he 
could not answer for its contents ; and that, while the appeal was 
depending before this Court, he was not informed of the suit rela- 
tive to the third share. 

The Sudder Dewanny Adawlut directed that Sheomunook, 
for the false statement, made with a view to mislead the Court, 
should pay a line to Government of 100 rupees. 

And it appearing to the Court that the decrees in the suit 
brought by the widows against the present parties, of which suit, 
during the appeal, they conceal$id all knowledge from this Court, 
could not be alfected by the decision passed in this Couit ; it was 
directed, that the Provincial Court, maintaining their own decree in 
favour of the widows for a third share, should, under the decree of 
this Court of September 1802, reserve to the appellant and res|)on- 
deiit two-thirds only of the taiook, giving the respondent posses- 
sion of half of that portion, (a) 

(a) By the rules of inheritance the widows of the seco'id brother were entitled 
to a maiiitmaiice only, nut a share of thee.HtAte. (MiVacjiAara on inheritance, 

Ch. 2, Sec. 1, § 39.) But under a deed of gift from their husband, and written 
acknowledgments from both the coheirs, they acquired a right thus specially 
conferred on them. 
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1803. 

Miircht4tlih 


MAHODA (Widow of Gungaoovind Skin), and EINDRABUN, 
(her serberakar)^ Appellanta, 
versus 

KULEANI and two others, (Dau^htera of the Jate Jqooizi^cisuoa 
aodTAHNi Dibeu,) Respondents. 


Claim ui^ THIS suit was brought by JoogulkiBhor, father of Kaleani, drc* 
in August 1796, or Srawunof the Bengal year 1203, in the Ziilah. 
cutedbycbe^^'ii'^ Rajshahi, against Mahoda and her ssr^eraAar, to reco* 
widow of aver ** the kismut Chundeniighee, dfc.*’ of which the annual pro<« 
Hindoo ze* (Juce was estimated at 1,236 rupees. These lands had formed- 
Bengah"^ the tdlook of Ramdeo Surma, whose widow Rajesree, on his death> 
who died without issue, succeeded to them. She died a year or two after- 
childless, wards, in 1199. The plainUff claimed under a deed of gift from 
fonbe ze- her in his favour, and as her heir ; setting forth in his plaint, that 
foracriy^ in the year 1200, after her death (at which time the plaintiff waa 
possessed sick), Guiigagovind, husband of the defendant, got possession by 
by him, undue means; at whose demise his wife, the defendant, succeeded 
to the possession. The defendant pleaded, 1st, that the deed of gift 
devolved^’ set up by the plaintiff was of no authority: 2nd, that the defen- 
on the wi- dants husband, to whom she succeeded, held the estate under an; 
dow. Ad- order of the Board of Revenue in his favour. The deed of gift, 
r^tifeHiii-^^ produced by ti«e plaintiff, bearing date the 11th Byisakk 1198, 
dLisw'"'** by Rajesree, widow of Ramdeo, son of Atmaram, grandson oC 
the widow Bishennath, to Joogiilkishor, son of Jeynteeram, grandson of San- 
coiildnot tiram,” recited as. follows, “ 1 have no heirs; you are my hus- 
band’s grandfather's own brother's grandson : and are the person 
which! at ^ my obsequies: of my own free will 1 fully relinquish 

her death, and give to you my talook. You henceforward have a right to 
must pass give and sell ; as long as I live the income of the talook is reserved 
band^s maintenance.” Subscribing witnesses proved the execution 

heirs. It should be observed, that two. other deeds of gift 

the plaintiff, were alleged, and suits brought for die talook, in the Rajshahi 
a collateral Court, about the same time as the present one, against the same 
Se*huL*** defendants; one by Ramsoondur Niindee, claiming under an 
band, hav- Elle»ed gift from Rajesree in favour of his uncle Raminohun (who 
iog shown bad been manager of the talook on the part of Rajesree); the 
*jj®* l*f other by one Kalichurn. Only one of these persons, vi/. Kali« 
law judg-^ churn, produced his alleged deed of gift; but as the dates of both 
ment pass- were stated to be later than that in favour of the plaintiff in . 

ed, on this the present case, the Ziilah Judge considered that they could not, 
ground, m a|j events, avail against it. As to the defendant's plea of her 
husband's possession under an order of the Board of Revenue, a 
in favour of copy of that Order, filed in another cause, was brought up, dated 
hisdauish- in 1200, together with the copy of a report to the Board, from the 
heirs *'he Adawlut at Dinajpore, on which that order was founded ; and 

having died ^ppcared from these, that the defendant's husband obtained 
before the possession as or occupant : a term implying, that it was 

suit was in consequence ot no heir being forthcoming : but the order of the 
deckled. Hoard provided, that any one having a claim of inheritance might 
sue to establish it. 'I he Ziilah Judge, considering that the defen- 
dant's husband bad merely possession, and not right: that the 
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deed of gift ores proved, and valid by reason of its priority; and 
at the same time inferring, from a written pedigree filed on the 
part of the plaintiff, the relationship between the donor's husband ^ 
and the donee; gave judgment for the plaintiff, under the deed ofi^QQ^ 
gift: which judgment the Provincial Court of Moorshedabad Knleanlasd 
affirmed in appeal, etUerii 

In a further appeal brought to the Sadder Dewanny Adawlut 
(present H. Colebrooke and J. H. Harington) by the defendant, 
she insisted, 1 st, that her title principally rested on a bye-hil-^nfa^ 
or conditional sale from Rajesree to her husband, for 501 rupees, 
which afterwards became absolute; and on a will of Rammohun, 
who was manasrer of the talook in Rajesree's lifetime, and kept 
possession after her death under a gift from her in his favour. 2nd, 
that Joogulkishor never had possession under the deed of gift by 
virtue of which he claimed ; and that the written pedigree, from 
which his relationship to Rajesree's husband had been inferred, 
was not correct. 

The first plea, no mention having been made in any former stage 
of the cause, of the circumstances which it recited, and no reason 
assigned why, if true, they had not been stated, was rejected as 
false on the face of it. After considering the second plea, with 
the other proceedings in the cause, the Court proposed the follow- 
ing question to their pundits : If Rnjesree executed the deed of 
gift to Joogulkishor, for the talook left by her husband; and 
during the life of Rajesree, and after her death, did not get pos- 
session ; indeed if, notwithstanding the intention expressed in the 
deed, that Joogulkishor should lake the talook into his hands, 
another person, Rammohun, was manasrer of it; and, after Ra- 
jesree's death, remained possessed of the talook as long as he 
lived, without any claim being preferred on the part of Joogul- 
kishor, is the deed of gift, under such circumstances, valid in 
law? andean it establish the title of Joogulkishor and bis heirs 
to the talook which it purports to convey? — ^The answer of the 
pundits was this: If Rajesree, calling Joogulkishor her heir, 
made a gift, in his favour, of the talook left by her husband, such 
gift, in the event of there being an heir (of the husband), cannot 
avail. The Shaster declares that a cift, by a widow, of the whole 
estate of her husband, is invalid : but that a gift of a moderate 
portion of his property, made by the widow with a view to his 
sniritual benefit, may be valid. If Joogulkishor were the heir of 
Rajesree's husband, and there were no other heir, Joogulkishor at 
Rajesiee's death would take the talook left by her husband; and, 
at Joogulkishor's death, it would pass to his daii;jhter8. If Joo- 
gulkishor were not the heir, and there were no heir, the talook 
would escheat to the ruling power. There was no sort of afiBnity 
or connexion between Rajesree and Mahodah the appellant, whose 
|>os8es8ion, devoid of right, cannot form a title. 

As it appeared therefore that bv law, a gift, by Rajesree, of the 
talook left by her husband, would not avail; and that the deter- 
mination on the case depended on the question whether Joognl- 
kishor was, or was not, nest heir to the husbfsmd ; the respondents 
were called on to bring evidence to the correctness of the genealo- 
gical table filed by tbem| and to the relationship between Joogul- 
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1803. kUhor and Ramdco Surma; which they undertook to do ; the 
. . appellants at the same time being allowed to adduce counter evi- 
andBindra- The evidence taken in the Zillah Court of Rajshahi, and 
bun, V. transmitted to the Sudder Dewanny Adawlut, verified the genea- 
Kuleaniiind logical table, and proved that Joogulkishor bore relationship to 
two otbsn. liamdeo as therein stated, viz. that he* was grandson of the full- 
brother of Ramdeo’s grandfather; and consequently a collateral 
kinsman. On the ground that Joogulkishor was heir at law to the 
husband of Rajesree, and therefore entitled to the talook at her 
death, and that after his death it passed to his daughters, the 
respondents, the Sudder Dewanny Adawlut affirmed the decrees 
passed by the ZiUah and Provincial Courts in favour of the claim 
preferred originally by Joogulkishor; and directed, that possession 
of the talook should be made over to the respondents, with an 
account of mesne profits since the date of the Zillah decree, (a) 


180.3. BEEBEE MUNWAN, Appellant, 

II ■ ■■ VCTSUS 

June 6tb« MEER NUSRUT ALI, Respondent. 

Tlie widow THIS was a suit instituted by Beebee Munwan in June 1782^ 
ofaMoo- against Nusrut Ali, to recover certain Ayma and Nuzr Durgak 
producing annually 6,000 rupees; as being the efetate 
landed ea- t’f her deceased husband Aboo Turab ; laying claim to this, 
tate to liavc his estate, in part satisfaction of dower settled on her at her 
been given marriage, to the amount of 555,555 rupees. It should be ob- 
hfs defendant (the son of Aboo Turab by a woman 

to a grand- married to him) was in possession under a judgment of the 
son, in same Court, passed in 1779, the year after Aboo Turab’s death, in 
cause wherein he (the defendant) sued Hosein-o-deen for the 
catedadeed^^”^* father, and obtained a decree in his favour, 

of gift RB which recited, that it had appeared that the widow, Beebee Mun- 
fromber wan, after her husband's death, put Hoseiu-o-deen her grandson, 
5 into possession of the estate, under a deed of gift in his favour, 
wBB^et ** purporting to be from Aboo Turab ; that the deed of gift was 
aside in a proved to have been fabricated by the widow, after the death of 
suit Aboo Turab ; and was set aside accordingly ; and that Nusrut Ali 
ono^^f ibe present suit on the part of the widow 

other heirs defendant pleaded, that she had remitted 

against the 

graodson. (a) A reference to the followinir passages of Jimuta Vahatta will confirm the 
Afterwards, correctness of the grounds on which the decision of this cause rested. (Cli. 11, 
at the suit Sect. 1, $ Sfi, and Sect. 6, § 9, and summary or recapitulation, p. 225). It 
of the wi- has been declared by the law officers of the courts in other suits, that a widow’s 
dow for the gift of the estate to the next heir is good in law , though she be restrained from 
lands, in making any other alienation of it. This opinion, though not founded on any 
satisfaction express passages to that effect in books of authority, seems reasonable ; as such 
of dower, a gift is a mere relinquishment of her temporary interest, in favour of the next 
as being the heir. It may, however, happen, that the person who would have been entitled^ 
estate left to^ take the inheritance at her decease, may be different from the one who ob- 
by her hue- tained it under the gift or relinquishment to him ns presumptive heir : and if the 
bandjwhlcb title be either preferable or equalj it may invalidate such gift in whole or in part* 
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the dower : and witnesses were called by him to prove the plea, as 1803. 
would appear from the zillah decree, except which all the zillah 
procee<tino8 had been destroyed accidentally by fire. The decree the defeo- 
recited, that the M'itnessfs brought by the defendant to prove the**""**^- 
remission of the dower, spoke only from hearsay, and did not 
suiliciently prove the fact: that according to an opinion given by pleads that 
the law officer, a claim for the dower debt wos preferable to claims the widow 
of inheritance ; and, as the amount of the dower was greater than had remit- 
the value of the estate, the plaintiif was entitled to recover it. And tl,e 

judgment went in her favour accordingly. officers 

The defendant appealed against this decision to the Provincial declare the 
Court of Patna; objecting:, 1st, that the widow, after her bus- har- 
band’s de.nh, did not set np any claim of dower, but brought [*p g][ 
forward a fabricated deed of gift in favour of her grandson; 2iid, cause the * 
that the claims set up by her were repuirnant. The Provincial widow, by 
Court observed, that the witnesses in the former cause clearly 
proved, that four days after the ^eath of Aboo Turab, the widow 
fabiicated a deed of gift in her grandson’s favour, affixing to it her virtually 
husband's seal ; and that, D ough not nominally a party in that declared 
caa^e, she virtually was so. In answer to a question put to their 
law officer, as to whether, under the circumstances of the case, JjJ," 
her claim of do'xer was invalidated, the Court received an opinion tatc left by 
in thes'3 terms: as Beebee Munwan, widow of Aboo Turab, de-herhus- 
clared, after her husband's demise, that he had made a gift of all **"”!*» 
his property to Hosein-o-deen before he died, there was an admis- 
sion, on her part, that the properly in dispute, at Aboo Turab'sthem as 
demise, was not his ; and therefore, that there was no estate of being so. 
Aboo Turab. The present claim, on the ground of dower debt,^**® *^'**^‘*®^ 
rests on the supposition that there was an estate. The claim 
therefore repugnant; and rcpiignaticy {tenakuz) is legal bar to doubt the 
its validity. Under this futwaj the Provincial Couit, considering "Pplicatioa 
that the claim of dower was barred by reason of the widow’s liav-°^ doc- 
iiig before set up the deed of gift, reversed the decree passed by 0 ””^ .^hut 
the Zillah Judge in her favour. od the pre- 

Oii appeal by her from this decree to the Sudrler Dewanny sinnption, 
Adawhit, (present H. Colebrooke and J. H. Harington) it 
insisted for the appellant, that there was no legal repugnancy of 
claim, for that, in the cause between Nusrut Ali and Hosein-o-deen,uf the gift, 
she was not a party: that the evidence there given with respect that she 
to the fabrn-ation of the deed of gift, was not credible, and 
did ftot admit the fact: that, if the fact were not true, the pr^^sent 
claim could not be repugnant. On the other hand, it was insisted of dower, 
for the respondent, that the evidence in the former cause suffi- dismiss the 
ciently proved the deed of gift to have been fabricated and set up®“**' 
by the appellant ; with which deed of gift the present claim was 
incompatible. 

After considering the proceedings in the cause, the Court put 
the following question to their law officers: if, assisted by the 
respondent, and as mentioned in the decree made in the cause 
Nusrut Ali versus Hosein-o-deen, the widow of Aboo Turab (appel- 
lant in this cause) after her husband’s death, declared a gift of 
the lands in question to Hoseiu-o-decn, the grandt^on; or if, 
without such direct declaration, Hosein-o*dcen, after Aboo Turab’s 

VOL. 1. K 
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1803. death y with the knowledge of the appellant, took possession of 
■ — ■ the lands, on the allegation of a gift from Aboo Turab ; and the 
Boebce appellant, without making any opposition to this, preferred no 
MiinwAn,v. claim to dower until the judgment had been passed in favour 
of Nusrut AJi, as heir; in each, or either of these cases, is the 
” appellant’s claim to the lands, on account of dower, after the 

decree in favour of the respondent’s riiiht of inheritance, barred 
or not? The law officers, in answer, gave an opinion, that if the 
appellant, after the death of Aboo Turab her husband, did (as 
mentioned in the decree in the cause between Nusrut Ali and 
Hosein-o-deen), declare that her husband, during his life, made 
a gifr of the lands in dispute to Hosein-o-deen, her grandson; 
her claim to the lands on account of dower due from her husband’s 
estate, could not, after such declaration, he heard in law, by 
reason of the repugnancy. The Court considered that the widow’s 
declaration of the gift, if such declaration were proved, might be 
evidence authorizing the presumption, that she had remitted her 
dower as pleaded by the respondent; but that the evidence on this 
point in the cause between Nusrut Ali and Hosein-o-deen, in which 
the widow was not a party, could not be taken against her. The 
pleaders of the respondent were therefore called on to adduce new 
evidence to this declaration, which they undertook to do : and 
their witnesses were examined by the Zillah Judge, and the depo- 
sitions transmitted. It was proved by these, that the widow, after 
the death of her husband, caused a deed of gift for the lands in 
dispute, purporting to bear the seal of Aboo Turab, to be made 
out, in favour of Hoscin-o-deen, her daughter’s son; and got the 
attestation of witnesses affixed to it; and acknowledged and de- 
clared, that Aboo Turab, in his life-time, gave the lands to Hosein- 
o-deen, and empowered her (the widow) to execute a deed of 
gift for them; under which deed so executed Hosein-o-deen had 
possession of the lands, and retained it till the decree before 
mentioned was passed, setting aside the deed of gift, and declaring 
the right of Nusrut Ali, as heir. 

The law officers were again referred to by the Court, for their 
opinion whether, under these circumstances, the appellant’s pre- 
sent claim on the ground of dower, was repugnant to her former 
declaration of the gift, so as, on that ground, to be invalid in law? 
To which they answered, that the widow’s declaration of a gift by 
her husband, and acknowledgment that the whole of his property 
was thereby alienated, barred her claim of dower, by reason of 
repugnancy ; because she had declared that the property in dis- 
pute was not her husband’s estate; and could not now bring a 
claim against it as being her husband's estate. And, on a further 
reference to the law officers, they declared, that, notwithstanding 
the deed of gift had, in the former cause, been set aside ; and 
Nusrut Ali, the respondent, now admitted that the lands in dispute 
were the estate of Aboo Turab, and consequently that the appel- 
lant’s declaration and acknowledgment as to the deed of gift, were 
false: still, by reason of there not being the requisite legal refu- 
tation of the declaration made by the appellant, the tenaknz or 
repugnancy, stated in the fiitwn, was not legally dene away : and 
the claim of dower could not be admitted. 
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As the deed of gift set up by Hosein-o-deen in the former cause, 1803 . 
had been set aside by the judgment then passed in favour of ■■■— 

Nusrut All, as heir to Aboo Turab’s estate; and the respondent Beebee 
Nusrut AH now admitted the disputed lands to be the estate of Mnnwan.ir. 
Aboo Turab, which the appellant's claim implied that they JJ**]^\^***" 
the Court, after considering the futwas^ had doubts whether, by 
reason of the widow’s former declaration of the gift, her present 
claim was such as to be rendered invalid on the ground taken by 
Uie law officers; and, supposing the stated repugnancy to have- 
been, in the first instance, legally complete, whether, by the res- 
pondent’s admission that the lands were the estate of Aboo Turab, 
and that the contrary declaration of the appellant was false, the 
repugnancy were not done away. 

But at all events, as it was in proof that the appellant, after her 
husband’s death, declared a gift to have been made by her has* 
band in his life time, of his whole property, in favour of Hosein- 
o*deen, and caused a deed to be fabricated in his favour, and 
possession to be given to him ; and neither then, nor at any 
time before the judgment was given in favour of Nusrut Ali as 
heir, preferred any claim on account of dower agai.nst the lands, 
or any other part of the estate ; the Court considered these cir« 
cumstarices to afibrd sufficient ground of presumption that the 
appellant had remitted her dower in her husband’s life-time, and 
relinquished all claim to it ; as pleaded by the respondent. And 
indeed ('putting out of the question the technical ground taken by 
the law officers), it would have been unjust that th^ appellant, 
after declaring the right of her grandson Hosein-o-deen to the 
estate of her husband, and fabricating a deed of gift in his favour, 
with a view to maintain his title, and to exclude her step-son 
Nusrut Ali from succession to the estate, and without ever having 
asserted any claim of her own on the head of dower, should now 
be allowed to recover the estate in satisfaction of dower-debt. On 
the giound that the appellant had relinquished her claim to dower, 
as pleaded by the respondent, and could not now maintain a 
claim in satisfaction of dower, the Sudder Dewanny Adawlut 
aBirmed the decree passed against her by the Provincial Court. 
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1803. 


Aitg. 5tb. 


BHANOO BEEBEE, Appellant, 
versus 

IMAM BUKSH, Respondent. 


Suit for THIS was a suit brought by Imam Buksh in the Zillali Court of 
biivinir** Mymunsing, on the 7lh of November 17S9, or 4lh K^or^ic of the 
been the Bengal year 1196, against Bhanoo Beebce, to recover 6 anas, 
cBtnip of A, 5 gijtidas, 1 cowrie of pergiinna Himunabad, stall d to be the estate 
of Fidaee Becbee, who died in the Bentrnl year 1181; together 
roan who**” mesne proiits. The plaintiif, whose claim was on the ground 
died dull t of the iiiheiitaiice, first claimed as nephew of Fidaee's husband; 
yeais he- then, in an amended plaint, as son of Jafur Ghazi, cousin-german 
to'whonf Fidaee. The following is a sketch of tlie family : 

the plain- 
titf iscoiis'ia 

( 


IBRAHIM GHAZI : 


geriiinn s 
son. Dc- 
feiuliint 
(hIsuh rela- 
tive) pleads 
A will from 
A. in favour 
of ber^elf 
and her 
deceaiii'd 
brother. 
Afterwards 
when the 
will is re- 
jected as a 
forai r 3 ',she 
pleads a ti- 
tle under a 


I 

Dmilut Ghazi, 


Jafur Ghazi, 




Ahmud Ghazi, 

I 


Ahali Buksh. 

Fidaee Beebee» 
wife of Ahuiud 
Ghazi. 


I I ^ I 

Imam Buksh, Mooliumroud Uinjud,X Badshuli Bccbce. 
pff* married Badsliah I 

Beebec. | 

^ A 


I 




Buksh All. 


Sbujaut Ali. 


Blianoo Bccbee, 
deft. 


The defendant pleaded a right to the estate under a will which 
deed oi 'giTt alleged to have been made by Fidaee, leaving her property to 
from A, to the def'eiidarit lier grand-daughter, and Shiijaiit Ali her grandson, 
ber fdefen-This will, under dnte the 1st Atjhm 1188, (aflirmed by the plain- 
nmiher- to be a forgery) lecired, that Fidaee left her estate, real and 
wliirli deed V^'*sonal. between the devisers aboveinentioned, with riglit of sur- 
thc defen- vivoiship, during a faim of it, to either of them ; and provided, as 
dant luid q condiiiott. that the zeniindarec servants who attested it should 
S?ed"*HHd, ‘-•mployfi.i, 

that such ’ And it should be observed, that a copy of ^oorsee-nawia or 
plea is es- pedigree, deliveted into the Collector’s oflice in 1 194, and signed 
by all the shureis in the zemindaree of perguiina Himiuiabad, five 
ill liimiher, and among otliers, by Imam Buksh, the plaintiff, 
name w«')s inserted for a small share) among other parti- 
rondan law.ciilars relative to the pergunna, mentioned a deed of gift by 
But A ap- Fidaee, in favour of her daughter Badsliah Beebce, and of Moohum- 
iiaveWen Umjud, her daughter s husband, bearing date in 1174; and 
notthesole, mentioned also a sunuud of possession to have been obtained, in 
but only consequence, Ity Moohiimmnd Umjud; whose name was inserted 
joint pro- for the shuia in Cjiiestion. This Aoorsce-wawa, filed on the part 
one^of dm defendant, the plaintiff admitted to be authentic. The 

beirs Judge, considering the. will not estaldished by evidence 

orlgind je- brought in support of it, which he did not believe, gave judgment 


topprd by 
the repug< 
nancy, iu 
Mooiinni 
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for the plaintiff, for the estate, real and personal, of Fidaec Beebee, ) 803. 

as her heir at law. 

The Provincial Court of Dacca, in appeal, thoug^ht the willnimdar; 
sufficiently proved, and reserved to the defendant, under it, a third 
of the propeity of Fidaee Beebee, as beiii^ all she was. by law: pjrtof 
authorized to bequeath from the heir or heirs. The judgment ofihcm all; 
the Provincial Court was only for the real property, no pet sotial the legal 
property havings beeii sued for. distrihutioa 

A further appeal was brought to the Sudder Dewanny Adawlut 
(present H. Colebrooke a>:d J. H Haringrtoii) by the defendant, u retfiiUriy 
insisting, that under the will, she was entitled to the whole estate itediiciMl ; 
of Fidaee: and the respondent, who was also dissatisfied with the ****®‘*‘ 
above decree, insisting, on the other hand, that tlie will was fori^ed. to 
The Sudder Dewanny Adawliit were of opinion that the evidence the plain- 
adduced did not satisfactorily prove that the will was executed tiff, as heir 
by Fidaee Beebee, as alleged by the appellant. : and that fro n 
unusual tenor of it. uiving the right of survivorship, during the^^rrXerved 
continuance of a farm, or mortgage, to the two devisees, Dy which tu the de- 
means the heirs of either might have been excluded ; from its con-f«ndHiic as 
taining a condition for employing the zerniiidaree officers who 
attested it: fiom its appearing: too that it was not produced dur- mother, 
ing the life of Shnj mt Ali, or till 1 19.5, seven vears after tiie death 
of Fidaee; and from Shiij «iit \li s having applied for and olHained 
a pMru;«w/<rt from the chief of Dacca, in 1189 (1782), within five 
nionihs afltM' the death of Fidaee, wherein no mem ion was made of 
the will, but of H deed of gift from Fidaee to her daughter Badshah 
Beebee, uii insirument incompatible with the will alleged by the 
appellant; theie was sufficient ground to presume, that this will 
was fabricated by die appellant, or by her husband (Moohiiinmud 
Tumcez)witli licr privity, for the purpose of depriving her father 
(MoMliiiniiniid Umjud) of a share in the estate, which, it appeared, 
he had claimed us heir to his wife Badshah Beebee, and son bhu- 
jant All. 

From the proceedings in a suit before brought in the Zillah 
Court of 'rippcrali, by Umjud Ali against Bhanoo Beebee lii.s 
daughter, it appeared, that he then sued for the estate in dispute, 
as beir of his wife, under the deed of gift fr m Fidaee in favour of 
Badshah Beebee ; in which suit the proceedings abated by reason 
of the plaintiff's death : and that Blianoo Beebee (the appellant) 
then denied the deed of gift; which now, however, in answer to 
questions from the Court, she affirmed to be genuine, and ins sled 
that tbc respondent could not claim as Fiduec’s heir, the gift being 
in favour of a person, from whom the succession would devolve 
mediately or immediately to her, the appeliunt. 'I'he respondent, oir 
the other hand, not admitting the gift, affirmed that, by his signa- 
ture to the Koorsee-nama, he merely certified his own share in 
the estate, without meaning to certify any thing else contained in 
the document. Here therefore two questions arose, 1st, whether, 
after signing the Koorsee-nama, in which was cited a deed of gift, 
by Fidaee, of her share of the zemindary to her daughter Badshah 
Beebee, and her daughter's husband Moohuminnd Umjud ; and 
after Shujaiit Ali having been allowed to obtain po>8e6sion, on sug- 
gestion of the gift to his mother, the respondent could be admitted 
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M03. to claim any part of the zemindaree by inheritance from Fidaee : 

whether, after fabricating the will, the appellant on the other 

Bhanoo hand,, could be allowed to benefit by a deed of gift which she before 
Imam** ** denied, but now alleged ; whether, under it she could take any 
Buk^. share of the estate by inheritance from her mother, or her father ; 

or whether, by reason of her contradictory pleas of title derived 
from the will and gift, she would not be heard as an heir at all ? 
The Court referred these points to their law officers, with a state* 
nient of the circumstances of the case ; and with a further question, 
as to who, if neither party could be heard as heirs, was entitled to 
the estates of Fidaee, of Shujaut Ali, or of Umjud Ali. 

The answers returned were as follows: Ist, To the Koorsee- 
nama given by the respondent into the collector's office, in concert 
with the other sliurers in the zemindary, he, ostensibly, affixed his 
signature jointly with the rest, and certified the truth of its coiitents- 
But if these signatures of the zemindars merely went to the decla- 
ration of their individual shares, without reference to any thing 
else, then, by the respondent's signature being affixed, his admis- 
sion of the deed of gift by Fidaee to her daughter is not implied; 
and there is notliing incompatible with his claim of inheritance. 
But if the object of these signatures of the joint zemindars, was to 
specify their own shares, and also to declare the situation of other 
sharers, that is, to declare every thing relative to the estate, in 
such case, the respondent's admission of the deed of gift and of its 
contents, would be implied; and this would be incompatible with his 
claim of inheritance : and, by reason of the repugnancy, such claim 
of inheritance could not be heard. In the answer hied in the Court 
of Appeal, the respondent's pleaders, after mentioning the deed of 
gift brought forward by Shujaut A.i and his father Moohummud 
Umjud, state, that she (the appellant) fabricated the will after 
Shujaut's death, to defeat the claims of his (Shujaut's) heirs : from 
which it would appear, that the respondent admitted the heir 
of Shujaut Ali (viz. the appellant) to have a right in the estate: 
and this is incompatible with the respondent's claim to the whole 
inheritance. 2nd, The appellant having first claimed under the 
will; and now, after it has been pronounced a forgery, having 
affirmed the authenticity of the deed of gift in favour of her 
mother, which she before stated to be forged ; aud laid claim to 
the property specified in that deed, of which the date is several 
years prior to the pretended will: the claim under the deed of 
gift, an instrument having reference to the life of the stated 
donor, is clearly at variance with the claim under the will, which 
has reference to the supposed testator’s death ; and cannot be 
heard. In virtue of the gift, therefore, the appellant can take 
nothing, as heir to her father or mother, drd. It appearing that 
the zemindaree was originally the estate of Ahmiid Ghazi ; that his 
son Buksh Ali possessed it after him, and made some addition to it, 
by purchase : that, after him, Fidaee Beebee possessed it, as stated 
in the zillah proceedings by the respondent : who, in the Provin* 
cial Court of Appeal, admitted Shujaut AH to have a right in the 
' estate : the estate should be divided according to the roles of 
legal distribution : the appellant will get nearly half of it, falling 
(0 ber from her mother, her father, and her brother ; the respoa« 
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tdent will get the rest, by inheritance from Fidaee Beebee. The ^803. 

partition will be thus : viz. the whole being divided into 432 parts I - 

or into 72 parts, a sixth of the above; or into 24, a third of 72 : 
then of 24 parts, the estate of Ahmud Ghazi, 3 parts (an eighth) 
fall, at bis death, to his widow Fidaee : and of the residue, 14 go Bukah. 
to Buksh Alihisson, and 7 to his daughter Badshah Beebee : his 
brothers, Jafur Ghazi and Mahtab Ghazi, get nothing. On Buksh 
Ali’s death, his estate being divided into 6 parts, 2 (a third) go 
to his mother Fidaee Beebee : 3 (a moiety) to his sister Badshah 
Beebee: 1 (the residue) to his paternal iiiicle Jafur Ghazi. Oa 
Badshah Beebee’s death, her estate being divided into 36 parts, 
her husband Moohummud Unijud gets 9 (a fourth): her mother 
Fidaee 6 (a sixth) : and of the residue, her son Shujaut Ali takes 
14, and her daughter Bhanoo Beebee 7. On Pidaee's death, her 
cousin Jafur Ali (i, e. son of the brother of her father) gets her 
estate, in preference to Bhanoo Beebee, daughter s daughter, and 
Shujaut Ali, daughter’s son (aj. On the death of Shujaut Ali, his 
estate goes to his father Moohummud Umjud ; to the exclusion of 
Bhanoo Beebee, his sister (6). On Jafur Ghazi’s death, his son 
Imam Buksh gets his estate. On the death of Moohummud Umjud, 
leaving one daughter, Bhanoo Beebee, she gets the whole of his 
estate. Thus there are surviving, of the family, two persons, 

Bhanoo Beebee, and Imim Buksh : and of 432 shares, Bhanoo 
Beebee will get 210 : Imam buksh 222: or, resolving the whole 
into 72 parts, the former will get 25, the latter 37. 

Objections were urged by the appellant against that part of the 
above distribution which allotted to the respondent’s father a sixth 
share of the estate of Buksh Ali : and the Court, considering that 
Buksh Ali died in 1174, 22 years before the date of this suit; that, 
in that period of 22 years, no claim of inheritance had been made 
to his estate, by the respondent or his father; that the respondent 
now claimed the estate of Fidaee, and not of Buksh Ali ; and that 
a claim to Buksh Ali’s estate would at ali events be now barred by 
the lapse of time, under the existing rules of limitation, deter- 
mined, that the sixth share of Buksh All’s estate, allotted by the 
/ulwa to the respondent’s father, must be transferred to the other 
heirs of Buksh Ali in the legal proportions; according to which, 

21 shares of 432 being deducted from the respondent's portion, 
would be added to that of the appellant : making the appellant’s 
share 231 of 432; and the respondent’s 201. This, therefore, 
supposing the estate to be distributed without reference to either 
the will or deed of gift, was determined to be the right distribution. 

That the will was a forgery, was already decided ; and the Court 
determined, in conformity with the opinion of their law officers, 
that the appellant, after setting up the will, could not be admitted 
to plead a title derived from the deed of gift, of which she before 
denied the authenticity. ’I'hat the respondent, by signing the 
JiToorsee^nama with the other sharers, admitted the gift from 
Fidaee to Badshah Beebee, and therefore could not now be heard 

(a) Any male in whose line of relation to the deceased no fcinale enters, is 
residuary, and succeeds as such preferably to any distant kindred. SinuivyaAg 
p. 10 and 28. 

(b) Sisters are excluded by the father. Stn^iyyaA, p. 8 and 13. 
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1803. agninst it, or allowed to claim as heir of Fidaee, was not clear to 

the (?ouit : and there appe«ired sufficient ground to infer, that (as 

the respondent) he knew iiolliing of the deed of gift, and 
signature to the dociitnent was merely to certify his indi- 
fiuksli. vidiial share, and nothing else : for had he intended to certify the 
gift, he would in all probability not have certified it as a gift from 
Fidaee to Badshah Beebee and Moohuminud Umjiid (in whirh way 
the Koorsee-nama mentioned it), when Moohumtnud Uinjud’s name 
was not mentioned at all in the deed. Besides, at that time, neither 
the appellant nor any one else had questioned the deed of gift set 
up by Moohummud Umjiid, the appellant’s father; and supposing 
that the respondent, then thinking it authentic, <iid nor question it ; 
yet, since the appellant afterwards, in a dispute with his father, 
set up a pretended will of Fidaee, and denied tiie deed of gift to he 
genuine; the appellant could not now with any justice oitject to 
the respondent’s denial of the same fact. If therefore the decision 
on the case were to depend on the admissions of the parties, 
the whole of the lands in question, which the appellant admitted 
to have been long the property of Fidaee, would be adjudged to 
the respondent as her heir. But ns it did not appear from the 
proceedings that Fidaee held only in her own right; but that parts 
of the lands were bought in the name of her son Buksh All, and 
also of Ahniud Ghazi ; and it was presumable that all of them 
were either the estate of Ahrjud Ghazi, or purchased by means of 
assets of his estate; it appeared proper to the Court to consider 
Fidaee as having held on the part of all the joint heiis of Ahmud 
Ghazi; and to divide the property accordingly, in conformity 
with the futwa^ maintainin&r the respondent’s liuht of inheritance 
from Fidaee; and the appellant's light of inheritance from her 
mother and father. 

Judgment was therefore given by the Sudder Dewanny Adaw- 
lut, reversing the decision of the Provincial Court, and directing, 
that, of the lands m question, 201 parts of 432, should be given into 
possession of the respondent, with an account for mesne profits 
since the dale of the suit; dediictinsr therefrom the debts of 
Fidaee, provided her personal property (which the present suit 
did not comprehend) should not have been siiflicieiit to cover 
them. Costs in ail the Courts were made payable by the parties 
equally, (c) 

(e) The doctrine of Moohiimmiidan Inw, rrsiiecting rrpiiG'nant claims and in- 
consistent declarations or acknowledgments, is explained in this and in the 
preceding and following rases. 

The distribution of shares according to the law, in so many instances of 
sneressioD to vested interests (^mi/iyyaA, p. 'J7.) as occurred in this case, 
affords a comprehensive example of tlie' Mooliiimioudan rules of iubcritance. 
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SHAH ABADEE, (pauper), Appellant, 

versus 

SHAH ALi NUKEB, Respondent. 


Oct. 12th. 


TFIIS action was brdugHtby Shah Abadee in the Zillah Court Plaintiff, « 
of Surd wan, in June 1789, against Mukhoo Beebee (joined with her J**®^®'** 
husband Munour Aii,) to -recover the estate, real and pciiaonal, 
left by Shah Gholam Hyder, who died a year or two preceding, bloml. 

The following genealogical sketch will tend to elucidate the case : claims die 

estate of a 

SHAHMUNSOOR: 

Hisam-o-decn, two sous, by different wives. f!rom*defen» 

... ^ dant, who 

Gholam An, Rninzan An, pleads a 


Rukun Beebee. Gbolam Hosein.XArzoo Beebee. 


Shall Abadi, 

. , Pff* and 

AliNukee, Gholam Hyder XJugrun Beebee, | Mehr All. dereased in 

■Hespt, I Jomunee. liquidntion 

Mukhoo Beebee, | of dower. 

Piinah Ali. Plaintiff 

The plaintiff claimed the estate by right of inheritance, as being denies the 
nephew to the grandfather of Gholam Hyder. The defendant™*"*"!?® 
pleaded, that Gholam llyder made over the whole of his estate, janW mo* 
except an eighth, the portion of Arzoo Beebee his mother, to Jug- iher with 
run Beebee his wife, in satisfaction of dower: that Jugruii had the dcceas- 
possession; and died, leaving her daughter, Mukhoo Beebee, ^*1,*"*^ 
to her properly ; that Arzoo Beebee made a gift of her property to |ja',"giitcr of 
Mukhoo Beebee: who was, therefore, in rightful posse.ssioii of the the deLcas- 
estaie. The pluiniitf, in his reply, contradicted the abo\e state- cd : but on 
ment; and athrmed, that Mukhoo was not the daughter of Gholam 
Hyder, but of one Peer Moohuminud : and that Jugruii, tlie^ieath diir- 
defeiidant’s mother, was never married. Kvidence was brought on iug the suit 
both siUes. Witnesses for the defendant proved, as stated in the **'® 

foregoing sketch, that Mukhoo was the daughter of Gholam Ali 
Jugriin, hi.s wife. And from documents Virought forward by the i,e,. ilejr, 
defendant, viz. 1st, a deed oi' hibek-bil~iwuz from Gholam Hyder The Moo- 
to Jugrun his wife, settling on her certain parts of his property in hummudan 
lieu of half her dower ; 2nd, a similar deed for the rest of his 
perty, in lieu of the other half; 3rd, a deed of gift by Arzoo, other rlaim- 
mother of Gholam Hyder, to Mukhoo, for her propeity : to the anr, viz. 
execution of which three deeds the defendant adduced pro»*f; mater- 

Zillah Judge, considering that the defendant Mnkhoo Betbej was " 

rightfully in possession, dismissed the plaintiff’s claim. And tlicthe decease 
Provincial Court of Calcutta, on appeal to them by the plaintiff, ed, tube 
affirmed the dismissal, reciting in their decree, that ibe cloimments I*®**" *” }**? 
of the defendant appeared to them to be proved; and that, sup- ® 
posing them not proved; the defendant, as daughter, was heir The platu- 
to the estate. tiff having 

A further appeal was brought to the Sadder Dewanny Adawlut: 
in which, the two original defendants having died, Shah Ali Nukee||.'*|j^,|^ 
(sister’s son to the father of Gholam Hyder) defended the appeal, was the 
From the pleadings of the parties in the appeal, it appeared, that daughter of 


*• pleads a 

gift to her 
Shab Sadee. own mother 
from the 

Mehr Ali. dereased in 
liquidntion 
of dower. 
Plaintiff 
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1803 * the appellant now admitted the parentage of Mukhoo Beebee, and 

her ri^ht to the estate ; and stated himself to be her heir : declar- 

the dccens- ing that, before, he thought Mukhoo Beebee was not the daughter 
ed, aiiid, on of Gholam Hyder; but that, as she, denying herself to be the 
|javin''**«d ^»wshter of Peer Moohummud, had shown thatshe was the daughter 
mitted it, Gholam Hyder; and the fart had been, by two judgments, pro- 
HudcUimed nounced established ; he now knew that she was really the daughter 
the estate of Gholam Hyder; and that he, the appellant, was a residuary heir 
sncl'r*^ claim Mukhoo Beebee, and, as such, entitled to the estate. The res- 
ia estopped pondeiit, on the Other hand, who was daughter’s son to Gholam Ali, 
inMoohiim- the great-grandfather of Mukhoo Beebee, and, as such, stated 
uiudHii law, himself to be heir to Mukhoo Beebee, contended, that the ground 
ground of taken by the appellant, viz. of being heir to Mukhoo Beebee, 
tenakuz or On the admission that she was the daughter of Gholam Hyder, was 
repiigiian- incompatible with his former denial of that fact, and his declara- 
tion that she was the daughter of Peer Moohummud ; and was 
inadmissible in law*, by reason of the repugnancy. And the 
respondent further contended, that Punah Alt, grandson of the 
appellant, had been concerned in the death of Mukhoo Beebee, 
and on trial for the murder, had been sentenced on violent pre- 
sumption (shoohah-i^skudced) to imprisonment for a term of years : 
wherefore all right of inheritance from Mukhoo Beebee, either by 
Punah Ali. or the appellant, was barred in law. 

And it should be observed, that there were other claimants to the 
estate of Mukhoo Beebee, viz. l$t, Busunt Beebee, calling herself 
maternal grandmother; 2nd, Noorun Beebee, calling herself 
maternal aunt; drd, Lai Beebee (in behalf of her son, Syud 
Moohummud Ali) stating him to be grandson of Shah Sadec, the 
appellant’s brother. 

The Sudder Dewanny Adawltit delivered the proceedings in the 
cause to their law ofbeers, who were directed to consider them, 
and, on the supposition that these persons bore the relationship 
stated, to declare, who was entitled by law to be heir to the estate 
of Mukhoo Beebee. The answer returned was this; It appears 
that Shah Abadi, the appellant, in the life-time of Mukhoo Beebee, 
denied that she was the daughter of Gholam Hyder ; and after 
her death, with the view to get her estate, claims us residuary heir 
to her. This claim, being a claim to property under a declaration 
of her birth, contrary to what was before alleged, cannot be heard 
in law by reason oi tenakuz or repugnancy. The Fusool’ul-uste^ 
roshee, (a treatise on Moohummudan law) gives the following case : 
A. made a claim on 6. for maintenance, alleging that B. was his 
brother: to which B. pleaded that A. was not his brother. A. 

wards died ; and B. preferred a claim, as brother, to inherit 
A.’s estate. B.'s claim shall not be admitted; for this is not an 
acknowledgment of A.’s birth, such as to preclude tenakuz^ or 
repiisrnancy, from being a legal bar to B. ; it is strictly a claim to 
property, inconsistent with a former assertion. Besides, the ap- 
pellant, not content with denying that Mukhoo Beebee was the 
daughter of Gholam Hyder, declared her to be the daughter of 
another man ; and attempted to prove it. Such declaration must 
'Stand good against the declarer. Indeed, had the father of Muk- 
boo Beebee made a similar declaration, that is, declared her to be 
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the daughter of Peer Moohummud, this would have stood good 1803. 

against him ; and he could not afterwards have claimed succession ■■ 

to her estate. The Zillah and Provincial Courts having grounded SUhU Aba^ 
their judgment in favour of Mukhoo Beebee on the validity of the 
gift, and not on inheritance, the appellant’s denial of the paren- {tjukee. 
tage of Mukhoo Beebee, has not been legally refuted. The appel- 
lant, moreover, after appealing against the decrees of the lower 
Courts, has, in the Sudder Dewanny Adawliit, as well as before, 
denied Mukhoo Beebee to be the daughter of Gholam Hyder, as 
appears from a passage in his pleas of appeal, which recites, that 
Gholam Hyder died without issue, and Mukhoo Beebee took 
wrongful possession of his estate. After this denial of the fact in 
the Sudder Dewanny Adawlut, his claim to the estate cannot be 
admitted, bv reason of the repugnancy. Punah Ali, though he be 
grandson of Shah Abadi, has no claim of inheritance to Mukhoo 
^Beebee's estate : but if he establish the gift, his claim to the estate 
in virtue of it may be maintained ; presumptive proof of homicide 
will not invalidate this claim. Mehr Ali, grandson of Shah Sadee, 
brother of the appellant (the appellant being a nearer residuary 
heir), has no claim of inheritance from Mukhoo Beebee. If Busunt 
Beebee be, as she states herself, the maternal grandmother of 
Mukhoo Beebee, and there be no intermediate heir, she will take, 
the whole estate by inheritance {furzHn-o-ruddun\ as being 
entitled to her specitic share, and to the return for the surplus. 

Nooriin Beebee, the maternal aunt, being of the distant kindred 
(zoo^il-'erham), cannot inherit any part of the estate while there is 
a specific sharer. And though the respondent is of the distant 
kindred, vet as from some of the proceedings it appears that he has 
a claim to the estate under a gift from Busunt Beebee, if Busunt 
Beebee's right of succession be established, and her gift of the estate 
in his favour be proved, he (the respondent) will have the right toil.*’ 

After considering this fiitwny by which it appeared that the 
appellant’s claim of inheritance was not admissible, and that Rnsiint 
Beebee apparently was the heir, the Sudder Dewanny Adawlut 
(present H. Colebrooke and J. H. liarington) alHrmed the decrees 
of the Zillah and Provincial Courts, (a) 

(a) TIig opinions delivered by the law officers in this and the preceding cases, 
elucidate the maxims of Moohuiumudan law conceruiug inconsistency of claims 
•and of declarations. 

Homicide, whether punishable by retaliation or expiable, is an impediment 
to Biircession to the estate of the person slain. This position will be found in 
the Sirajiyyah (p. 2), and more distinctly slated in the Hedaya (vol. 4, p. 273, 

275, 276.) 

The ffrandmotlier whs entitled to the specific share of a sixth, and to the re- 
sidue of the estate by return to her (for want of any adiiiissihlc claimants^ as 
residiiaries) in preference to all distant kindred; who are those in whose line 
of relation to the deceased a female enters. Sirajiyyah (p. 8, 21, 10, and 28.) 
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1803. SHEOPERSHAD SING, Appellant, 

versus 

Sept. 5tb. KULUNDER SING, Respondent. 


Plaintiff and 
defendant 
were till 
lately in 
family 
partner- 
ship, de- 
fendant 
managing 
the zemiu- 
dary, and 
plaintiff re- 
ceiving his 
expcDcrs. 
The family 


IN September 1798, or BAadon of the Fusslee year 1205, Kti* 
lunder Sing sued Sheopershad Sing in the Zillah Court of Juan- 
pore, for the zemindaree right of a moiety of the talook Jiiuhiian, 
consisting of twenty-nine mouzaa, and assessed at a jnmma of 
19,001 rupees. It would appear that the family of the puities 
was this : 

DUREAO SING : 


Dnon Sing, Biiljoor Sing, Ahlad Sing. 

Sheopershad Sing, Kill under Sing, Sikhnedhan Sing, # 

df/t. pff, died without issue. 


estate con- 
sisted ori- The plaintiff claimed on the ground that the talook was the joint 
ginally of p|-0pg|.^y of himself and the defendant; who. tdl 1201 (with a 
' third partner who died without issue) lived together in family 
manager psrtnersliip (the defendant managing the estate), and then, ois* 
acquired 17 agreeing, they separated.. 

Zillah Judge made a decree for the plaintiff, for the moiety 
pees, bor- o» ground of its appealing to him from the evidence 

rowe’d for *0 the case, that in 1201, when the parties separated, they were 
the purpose; coparceners, and had a joint light in the estate. This decree the 
*”'rd*!s^took Court of Benares affirmed in appeal : at the s-ame time 

out^ a z«> interest to the plaintiff on the valuation of the lands 

iniiidaiy claimed, from the date of the zillah decree. 

poithh, for A further anpeul w’as brought to the Sudder Dewanny Adawliit 
the whole |,y defeinhiiit, objecting, piincipally, that no law opinion had 
Held 'in taken on the case, and that due attention had not been paid 

confimniiy to the mode in wiiicli the mouzas had been acquired ; in none of 
with nn which, cxcrptinir four, the respondent could have any joint right, 
dll-' iuiiims Couit decided as follows on the facts and law of the case, 

thauhe ' * the proceedings held, it appeared that the appellant was the 
plRiiiiiff. Ht son of Doon Sing, eldest son of Dureao Sing, and that tlie res- 
sepHmtion, poiidint was son of Buljoor Sing, second sun of the s^nie Dureao 
to hfllf^o^** Sing. After the death of Dureao Sinsr and liuljoo:’ Sing, the 
the'whtile : respondent were in family partneiship, till the 

for the ac- year 1201 ; and the appellant, being of the elder branch 
quisiiion hy of the family, was manager of the talook in question; the res- 
pendent receiving from it a maintenance, and necessary expences. 
is for 'com- tweniy-nme rnouzas, four were admitted by the appellant 
mon bciic- to be the hereditary estate left by Dureao Sing, and a moiety of 
fit, and the therefore to be the right of the respondent. The appellant 
bori^wrd eight of the mouzas were the estate of one Nihal 

for the pur- Sing: that Nihal Sing adopted his (the appellant's) father and 
posf,is made him his heir: wherefoie the respondent could have no joint 
pavahlc hy riari,t in these. The respondent, on the other hand, affirmed, that 
?n Vropw-*^* the death of Nihal Sing without issue, Dureao Sing, liis colla- 
tion. relative, succeeded to the eight mouzas as heir ; and objected^ 
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that, if the appellant's father had been adopted by Nihal Stingy he 1803. 
could not have taken any part of Uureao Sing's estate as his son. - 

As the fact of Nihal Sing's having made the appellant's father 
heir, was not proved; and from the evidence of Nonidh Rai, 
serisktadar of the pergunna (a witness called by the respondent Siog. 
in the Zillah Court, and approved by the appellant) it appeared 
that these eight mouzns, for 40 years before the death of Dureao 
Sing, appertained to his zemindaree; and the appellant's plea of 
his father being adopted heir to Nihal Sing, was, at all events, 
invalidated by his father's claim, and possession, as heir of Dureao 
Sing: the Court considered his plea respecting the eight monzas 
to be invalid ; and that it was established that the respondent had 
a joint interest in them. With respect to the remaining seventeen 
monzas, the appellant pleaded, that the zemindaree right of them 
was acquired by him, from the Raja of Benares, on his paying the 
sum of ,‘i,200 rupees, balance of revenue due from the former 
zemindar, which sum he borrowed for the purpose ; wherefore the 
respondent could have no right of participation: and further 
stated, that the zemindaree perinannas were in his own name exclu^ 
sively ; but the pprw>mnas not having been produced, this was not 
in evidence. By ilie testimony of Nonidh Rai it was shewn, that 
the seventeen inouzas were given into the appellant's possession 
by the Baja of Benares, fifteen years before the institution of this 
suit, but after Ce decease of Dooii Sing, the appellant's father; 
of Buljoor Sing, the respondent’s father; and of Ahlad Sing, 

Dureao Sing's third son : and that, since the demise of those per- 
sons, the respondent had been in family partnership with the ap- 
pellant and Sikhnedhan Sing, son of Ahlad Sing, until the end 
of 1201, when the respondent, and Siklinedhan, separated from 
the appellant, and claimed separate shares of the zemindaree : that 
after this, Sikhnedhan died, without issue. And it further ap- 
peared, that at the settlement of the Benares province in 1198, a 
zemindaree potfa for the wlnde of the twenty-nine monzas, toge- 
ther, was obtained by the appellant from the Resident at Benares, 
in his own name. 

Under these circumstances, and considering the mode in which 
these seventeen monzas were acquired, the Court proposed a ques- 
tion to their pumlils, to ascertain whether the seventeen mou/as 
were in law to be considered the joint property of the appellant 
and respondent, or whether they were the exclusive property of 
the appellant ; and whether, if they were joint property, the par- 
ties would share them equally, or not. The following was the 
answer given : “ .^ince after the demise of Dureao Sinar and the 
others, the appellant and respondent were till 1201 in family 
partnership without separation, the latter receiving maintenance 
from the zemindaree (of which the original hereditary part was 
twelve mouzas), and the appellant, as being of the eldest branch, 
having the management ; and since the manager, by payment of 
3,200 rupees, obtained a zemindaree errant of seventeen mouzas in 
bis own name; and, at the general settlement, obtained a zemindaree 
potia for the whole twenty-nine mouzas, together, in his own name ; 
the legal conclusion is, that he annexed the seventeen additional 
mouzas to the former twelve^ and increased the joint zemindaree^ 
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lno;i. From the manager’s having borrowed 3,200 rupees, with which he 

obtained the zemindaree of the seventeen mouzas, the joint interest 

Sheopur- of the respondent in this acquisition is not invalidated : for the 
«liadSing,v. manager in a joint estate has the control of all money transactions. 

Of the whole twenty-nine mouzas, the respondent will take an 
equal sliare with the appellant. If the lenders of the money with 
which the seventeen additional mouzas were acquired, have not 
been repaid, the sharers will make repayment, each in his propor* 
tiori. This opinion is oonform.ible to the authority of the Mitac^ 
ihara^ and the custom of the proviime.*' 

As it appeared from this opinion, that the seventeen mouzas 
were, in law, as well as the other twelve, the joint right of the 
parties; and that the claimant was entitled to a moiety of the 
whole: the Sudder Dewatiny Adawiiit (tiresent H. Colebrooke and 
J. H. Harington) affirmed the decrees of the Zillah and Provincial 
Courts, with the exception that, instead of the interest erroneously 
adjudged by the latter Court, the appellant should render an 
account to the respondent of the mesne profits accruing on the 
moiety adjudged, from the beginning of the Fusslee year 1210, 
(in which the zillah decree was given) until possession should be 
obtained under the final judgment, (a) 


BEEBEEJUGUN, Appellant, 

versus 

May 7th. BAKIR ALI and others, (Heirs of Yoosuf Ali Khan), 

Respondents. 


Suit by the IN January 1794, or Poos of the Fusslee yesiT 1201, Beebee 
ofanaywa- Voosuf Ali Khan in the Zillah Court of Sarun for 
Wiir,HgAinst lyB96 rupees, as a third of the produce during five years, of the 
theson, for mouza Godna, consisting of ayma land, exemfit from revenue, in 
ashareotaupergiinna Manghee ; and for possession of a third share of the 

to ’which ’ The pl.iintifTand defendant were daughter and son of Sheer 
the son Afgun Khan, by Noorun his wife; which Sheer Afgun Khan, stated 
pleads that(o have been proprietor of the ayma mouza in question, died about 
feilS^thT Fusslee year 11.50. The plaintiff claimed on the ground that 
mother in she was heir to a third of the mouza ; the rest of it falling to the 
payment of other heirs, viz. the defendant and Noorun the widow. The sum 
demanded by her as produce of the third share for five years. 


it to him. f") The subject of acquisitions liable or not liable to be shared, is treated in 
The plea* Mitaeshara fC. 2, on inheritance, Sec. 4.) The lands in dispute having 

not being obtained for a payment of money not furnished out of his own separate 

aubstan-^ funds by the appellant ; and having been included, at the appellant’s instance, 
tiated, the sunnud with the hereditary estate, in which the respondent’s right 

Sudder partieipation was undoubted, were clearly acquisitions made for the benefit 

Bewanny coparceners, and at their charge, under the management of the appellant, 

Adawlut acting as manager for the whole. Had they, on the contrary, been acquired 
adjudge to separate funds, and held distinct from the patrimonial estate, they would 
theplaiotilF^*^ h<*longed ezclusirely to the acquirer, and not been subject to be shared with 
jiim by his co heirs. 
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ending with 1201, was the balance of it after deducting 12 rupees 1804. 
per month, which she stated herself to have received from Noorun 
the widow, while she lived ; and afterwards from the defendant. 

The (lefendant admitted, in his answer, that the mouza was theo„^ 3 ^°^l. 
property of Sheer Afgiin Khan, but pleaded that Noorun hissionofit 
mother took the whole in satisfaction of her dower debt, and mort- 
gaged it with conditional sale to him the defendant ; which condi- 
tiona! sale became absolute : that he had since (for a period of 47 Qf 
years) held the mouza : that the monthly allowance to the plain- heritauce. 
tiff was voluniary on his part, and no right could be inferred from Biitthcde- 
it. In suppoi t of his pleas, the defendant filed, Ist, a deed of bye^ 
bil-wufa, by Noorun Beebee to Yoosuf Ali Khan, dated Rujub 1 1 » mended, the 
1149 IJijera, corresponding with 11.54 Fusslee^ reciting, that parties hav- 
the mouza Godna was her property, in right of dower due to her repre- 
that she mortgaged it to Yoosuf Ali Khan for the sum of 2,001 
rupees, received througli him from bankers, and engaged to repay in poues-J 
them the money within two years, in default of which the condi-sioa of 
tional sale should become absolute to Yoosuf Ali Khan, and 
should enter on possession : ’ind, an ikrarnama by Noorun Beebee 5 ^ held^br 
to Yoosuf Ali, setting forth reasons for borrowing the money, and other per- 
tlie circumstances of the bye bil-wufa to Yoosuf Ali : sons in 

dated 16th Jumadossani, 1 \5A FtissUe^ with 1 149, as the corres- 
ponding Hijera year. The Zillah .Judge put a question to his law 
officer, as to whether, supposing a Moohummudan to die indebted mortgagees, 
to his wife for dower, and to leave landed property of which the when called 
value was less than the dower due, the widow was to take the estate 
to the exclusion of heirs: whether she could execute a deed of 
hye-bil-wufa on it : and whether, supposing the cazee whose seal proprietors, 
was affixed to a deed, and all the attesting witnesses to be dead paying a 
(as appeared to be the case with respect to both the instruments 
abovementioned), such deed could be considered valid. To this 
the law officer answered, that the widow, under such circumstances, heirs, 
might do what she pleased with the property : that a deed attested The Sadder 
by a cazee and witnesses now dead, was not therefore invalid : but Dewanny 
that, if there were no witnesses, the party producing it might be 
sworn. The Zillah Jud^e, receiving these deeds of the defendant adjudge a 
as valid, apparently without further enquiry ; and considering that share of the. 
the mouza had been legally conveyed from Noorun to the defen-./®?*'"" 
dant, and held by him accordingly ; gave judgment, dismissing" 
the claim. . . ‘he land. 

The plaintiff appealed against ibis judgment to the Provincial leaving the 
Court of Patna, chiefly insisting, that the deeds had not been clsimant, 
proved. The Court called on the defendant to know whether * 

had any proof: in answer to which, he alleged uninterrupted pos-serted te- 
session for 25 years, since the sale; and offered to make oath, nurc of the 
The Court, observing that he appeared to have had invariable 
possession, resolved to swear him; and he made oath, that 
mother sold him the mouza for 2,001 rupees. On this the zillah fit. 
decree was affirmed. Opinion 

A further appeal was brought to the Sadder Dewaiiny Adawlut ^1*® 
(present H. Colebrooke and J. H. Harington) by the plaintiff, on 
whose part it was contended, that there was no proof of the pro- termed a * 
perty of Sheer Afgun Khan having been absorbed in the dower (leed of 
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1804. debt of Noorun his widow, nor any sufficient proof of her having 
I > ■ — conveyed the muuza to Yoosuf All : that bye~biUwufa moreover, 

hyt-hiU was not a le;:al contract. For the respondent, on the other hand, 
vaf/a, eze-(whohad now succeeded to the original defendant) it was con- 
cuted on tended, that the bye-bil-wufa was legal ; that, if the attesting wit- 
sura of'mo- were dead, a deed bearing the cazte*s seal, under which long 

hey, in fa* possession had heen held, required no proof, 
voiirof a On examination of the two deeds filed by the defendant in the 
P®”®" Zillah Court, it was observed by the Sudder Dewanny Adawlut, 
whion^ Hijtta and JPus&Zee dates, annexed to them as correspond- 

froiuwiioin, ingi did not agree, for the 16th of Jumadossani and 1 Uh Rujub 
the iiiouey of the Fusslee year 1154, correspond with dates in the JJijera year 
'^"veiMs ^ ^ in 1 149 ; and the dates of the Hijera year 1 149, given 

norvalicUn deeds, correspond with the Fusslee year 1 144. And besides, 
Moohuiu- the ikrarnama dated in Jumadossani^ mentioned the prior exe- 
uudan law. cution of tlie hye-bil-wufa : whereas this deed was of a later date 
than the other. The vakeel of the respondents, called on by the 
Court for an explanation of these ciicumstances, had none to 
offer. He was then asked for the Mehr^nama^ or deed of dower, 
alleged to have been executed by Sheer Afgiin Khan in favour of 
Noorun ; and answered that he would asceituin whether his clients 
had it. It was then observed to him, that the vakeel of the defen- 
dant in the Zillah Court, had stated that the defendant had pos- 
sessed the mouza uninterruptedly for 47 years ; that, afterwards, 
the defendant had stated to the Provincial Court, he bad possessed 
it 25 years: the vakeel therefoie was asked the reason of this 
inconsistency, and what was the real term during which the person, 
of whom his clients were heirs, had possessed the intniza? To this 
the vakeel answered, that he had under^tood Yoosuf Ali was absent 
for several years, after the term of the bye-bil-wufa expired : that 
he could uot, without reference to his clients, state the period of 
possession; Imt so far he knew, that Yoosuf Ali mortgaged the 
mouza to one Tegh Ali Khan, after whose death his sons succeeded 
to his interest in the mortgaged property. The vakeel of the 
appellant, being questioned whether there was any deed of dower 
in favour of Noorun from her husband, replied that he was not 
informed ; but contended that, whether there were or not, the 
mouza was not absorbed in her debt of dower, and did not fall to 
her in satisfaction of it. 

Under these circumstances, the Court, adverting to there being 
no proof adduced to the deeds filed by the oiiginal defendant, 
and to the plea of the appellant, that the deed of hye-bil’^wufa 
was no legal conveyance of the propeity, gave the papers of the 
cause into the hands of their law officers, and proposed this 
question to them : Notwitli^tanning the inconsistency of dates, 
and contents, in the deeds of iknirnoma and hye-bil-wvfay of 
the witnesses to which none are liviiiir; and the inconsistency of 
the statements on the part of Yoosuf Ali as to the period of his 
possession of the mouza ; will these deeds, in the event of proof 
being brought to Yoosuf Alt’s possession for 25 years, be legally 
valid and sufficient, or not, without other corroboration than the 
oath of Yoosuf Ali, to prove the conveyance of the mouza to him ? 
And if they be not of any effect, and Sheer Afgun Khan, former 
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proprietor of the mouza, died leaving heirs (as stated by the 1804.^ 
respondent's pleader) three widows, a son, and a daughter : and - - 
the fact, alleged by the respondents, and denied by the appellant, Beebce Ja« 
of the mouza in question having fallen to the widow Nooriin, in 
satisfaction of dower due to her, be not proved ; how will the mouza 
be divided in law among the heirs of Sheer A'fgun Khan ? and in 
the event of Noorun’s right to it being proved, what will be the 
partition of it between her son and daugliter ? 

The answer returned was this : the ikrarnama and hyenfimat 
on which the defendants rest their title, will not avail them. 

These are documents in the hands of an adversary ; not preserved 
among tlie cazee*8 records ; the plaintiff does not admit them ; 
proof is not brought to them ; and the plaintiff has not declined 
to make oath against them ; which, had it been the case, nii^ht 
have been taken as an admission. The disigreement of date 
between the Hijera and Fusslee years : the fact of the hyenamti 
being posterior in date to the ikrarnama^ though this latter recite 
it; and the inconsistent statements as to the period of Yoosuf 
Ali’s possession : form presumptive proof that the documents are 
-not genuine. And putting out of the question the fact of their 
authenticity, the deed purporting to convey the mouza is invalid 
in point of law; for the purport of it is, that Noorun Beebee 
borrowed 2,001 rupees, on interest, from bankers, for two years, 
through Yoosuf All, and executed the deed of bye-hil-wufa^ 
engaging, that on repayment of the money, with interest, within 
.'the term, through Yoosuf Ali, she should cancel the deed ; but that 
'Otherwise an absolute sale should take place. This therefore is 
not a deed of sale; and bye-bil-wufa^ which some hold to be 
a contract admissible in Moohumtnudan law, cannot be thus 
constituted. Length of possession on the part of Yoosuf Ali, and 
his oath, form no proof. And the allegation of the defendant as 
to the possession of Noorun in satisfaction of dower debt, has not 
been proved. The mouza therefore is the estate of Sheer Afgun 
Khan, divisible among his heirs. If (as has been stated by the 
respondents) he left (besides Yoosuf Ali, a son; .lugiin Beebee, 
a daughter; and Noorun Beebee, his first widow) two other 
widows, viz. Lai Beebee, and Ruhinut Beebee ; then the mouza, his 
estate, will be divided into tweiity*four parts ; of which three, or 
an eighth, will go to the widows ; fourteen to the son ; and seven 
to the daughter. If there were only one widow, Noorun, the 
whole eight will go to her. And on the death of Noomn, leaving 
heirs, Yoosuf Ali, a son, and Jugiin Beebee, two-thirds of her 
estate would go to the son, and one- third to the daughter. 

A question being put to the vakeel of the respondent respecting 
mehrnama required by the Court, it did not appear that any 
such document was forthcoming. The Court, according to their 
opinion on the case, and the fuhvn of their law oiiicers, decreed 
partition as there specified, among the heirs of Sheer Afu'^un Khan, 

VIZ. tlie son and daughter and three widows : two-thirds of the share 
of Noorun and also of the share of Ruhmut (who it was found died 
childless, leaving heirs Yoosuf All, and Jugun Beebee), falling to 
Yoosuf Ali, and, in his right, to his heirs the respondents ; and one- 
third of each to the appellant. So that the share decreed to the 
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1804. appellant was seven parts of twenty-four, and a third of two othter 

several parts ; ami to the respondents fourteen parts, and two- 

Bei’bee Jii- thirds of two oilier several parts. But as the Court were informed 
gun, f». Ha- that Yoosiif Ali Khan mortgaged the mouza to one Tegh AH 
others' *^””Khan, and that Shahainut All and Gliolam Nujuf Khan, sons of 
the inorteagee, were now in possession ; it was directed, that thft 
Zillah Judge should enquire into and report the circumstance* 
of file mortgage ; after calling on the heirs of Tcgli Ali to state 
what sums hud been received in satisfaction of it ; and to shew 
cause why possession of the lands should not be awarded under 
the piesent ilecree. 

On tiie 30lh of November 1804, the Suclder Dewanny Adawlut 
bad before them the return made from the Zillah Court, together 
with petitions on the part of the suns of Tegh Ali Khan, setting 
forth, that they were malikan moknrrcrecdnr proprietors of the 
nionza, holding under the aymadars at a mokurreree, or fixed jumma 
of 1,606 rupees; which they st.itcd to have been regularly paid to 
Sheer Afgiin Khan, to Yoosuf Ali Khan, and to his heirs or 
assignees ; and at the same time these persons produced engage^ 
tnents entered into by their father and themselves with Yoosuf 
Ali, (cntling to shew that (hey weie proprietors; and the last of 
them slipniating an hereditary moktirrcree jumma. The Court, 
fimting ihay had been misiniormed with respect to the tenure 
(real or alleged) of ilie peisons in possession, amended their de- 
cree ; and, instead of share's of the mouza, adjudged to the claimant 
shares of the receivable from the persons holding under the 
licirs of the aymudar\ with diiections forthe respondents refunding 
to (he ai pelhiiil the arrears of her portion since tlie date on which 
the suit cominenced. 

The appellant afierwaids prayed to be put into possession of A 
share of the land, instead of a portion of the jumma, and to oust 
the possessor.'^, on the ground that their alleged mokurreree tenure 
was invalid ; which question the Court refused lo go into ; lcavin<»* 
the appellant to coniest the validity of the tenure in a separate 
suit, if she thought proper, (a) 


fft) Arcnnlin? to the maxims of Mooliiimmuflaii law, Uic respondent, or 
person denying the claim, may he required lo make oath to the denial, and the 
refusal lo do so is a coiifeasion of the demand. [lUdaya, vol. 3, p. 63 and 70). 
In this rase, the person wlio defended the action, selling up a claim founded 
on certain doeuments exhibited by him, was not respondent, but claimant: and 
the oaih could not properly he tendered to him, hut to the other party; and for 
this reason the law officer’s remark, that the plaintiff iii the action, (who denied 
that eJaim, and the documents exhibited in support of it) had not declined to 
make oath. 

On the auliject of .sale, with an option of rescission within a limited time or 
bye-bil-wu/ii considered as a morti|aifc, whieb some deem lawful, and others 
not, aec observations on No. 31 ; and the Uedaya, vol. 2, p. 381. 

It is necessary to the completion and validity of a sale, that the declaration 
and Acceptance of the parties respectively, should he couched in terms expressive 
of a past, not a future act. [Hvdayn, vol . 2. p. .36.) This was not the case in 
the alleged hye hil-wufa ; which moreover was a sale to one person for a con- 
sideration received from another, being for money borrowed not from the nartv 
blit through him. 

's *^'*'^* distribution of inheritance applicable to the caBe^ lee Sirajiy 
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ALI BUKSH KHAN, (for liiinseir and on tlie part of Kadi R 1804. 
fiuKSH Khan, and Hosrin Buksii Kiiax), Appellant, -■ ■ ■ — 
versus Ang. 24tb. 

KAE£]\1 BEEBEE, (pauper), Respondent. 

THIS was a suit brought in the Zillali Court of Beliar, in efudgment 
October 1800, corresponding^ wiih A sin of the Fasslee y«ar I ‘208, 
in which Kaeem Beebee was plaintiff, against Ali Biiksh, Kadir‘j 
Buksh, and Hosein Biiksh, defendants. The claim was for 37,500 ivioolmm- 
rupees. 1’he plaintiff was daughter of the late 11; j i I losein m'ldHu, «- 
Buksh Khan, zemindar of Shehrghatee, by Omda Beebee his wife, Oie 
who died before him, in 1198: and one of the defendants, who 
had now possession of the estate, was the son, and the two othe SseVsfon o7" 
grandsons of the late Raja. The plaintiff claimed the sum ill Ills estiite, 
question as one of the heirs of her mother, setting forth in her ^“** “ *'"*^ 
plaint, that the sum of 75,000 rupees was settlcii by the late 
on lier mother, as marriage dower, and at his death was a debt |,er nnnlier, 
against his estate ; wliieh debt lie acknowledged befoie be died ; impsuddiir- 
wherefore the plaintiff, as heir to half of it, brought the present'"- 
suit; reciting further in her plaint, that this was rxelusive of her 
right to a share of the estate as one of the Raja’s heirs, after ri,,. futlipr 
satisfaction of the dower debt, 'riie defeii Units plea.ied, that bysu''’‘n*d ; 
custoai of the family, no more tlinii 10,000 rupees wms ever given *‘"1’*' 
us ilower ; that the dower of tin* pi iiiitiff*s mother was remitted by 
lier before she died : lh.it the R.ija never acknowledged it to be moiiitM'n 
due, after her death; that she received from him in presents at estate, rc- 
din*ereiit times tibove a lack of rupees; that the zemindaree was ‘*"Y*y'*|*® 
not an estate left I'V the late Iluja, but was hehl under a con 'ey- from *1 he* 
an r.e from hi III exf‘cuted in his life-time. 'I’he piiindpal w'rilteri proporiy of 
evi.ience in the case was an ikramama^ or engagement, purport- tin; liii.*»- 
ing to bo bv the late Raja to his daughter the plaiiitiH’, 
date the 1 5ili /////Mc/-o.s-.vaw< of the Fiissire yvAT 1205, and reciting, 
that half her niolhei’s do.>er “ of 75,000 rupees” was iliie to the of 

daughter; that during his life, he would support her ; and that the Imsb.uid 
lier claim would at his death be payable from the est.ite. 
instrument was stated to have been executed on a thre;it of the 
duugliter to sue for her portion. 3 he defendants aflirmed it to be iu>r deatli, 
forged. held to lie 

Judgment went for the plaintiff in the Zillah Court, the 
of wliich recited, lliat from evidence of witncsse.s for the pUiintiff, 
there was proof that, at tiie marriage of the plaintiff’s mother, the settled as 
Slim of 75,000 rupees was the dower settled on her ; that more 
than 10,000 rupees had been settled on others of the family ; at 

the Raja's ikrarnitma to his daughter was proved hy the snl)- 
scribing witnesses; that the pleas of the defendants, of which the iH-iiur Iut 
inconsistency was lemarked, were not substantiated liy their evi- Imsband ; a 
deuce. Ami it was adjudged, that the sum claimed sl’.ould he paid danjrbter ; 
to the plaintiff, half by Ali Buksh, and half bv the two minors ; 
this appearing to be their rcs[icctive proportions of the profits of 
the estate. Imsband 

Jn appeal by the defendants to the Provincial Court of Patna, . 
the Zillah decree was atfinned. '^'*^*’* ^ 
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1804. On a further appeal to the Sadder Dewanny Adawlut (present 

II. Colebrooke and J. H. Harinj'ton), objections were principally 

her estate; urged against the evidence in favour of 75,000 rupees having been 
(Viz. the the amount of the dower (and that this particular sum was fixed at 
unpaid ^ marriage, the Provincial (3ourt had not considered to be 
thT^daiigh- pv^oved satisfactorily by the oral evidence) : and it was prayed that 
ter a half; the law officers might be consulted on the case. The following, 
the brother question was proposed to them by the Court : if, according to the 
thMhree witnesses for the respondent, the dower of the Ranee 

sisters a Omda Beehee, mother of the respondent, was fixed, at the time of 
twentieth her marriage with Raja Gholara Hosein, at 75,000 rupees: and 
each. sometime afterwards (in 1198) she died, leaving heirs, the Raja 
her husband ; Kaeem Beebee, her daughter ; Husun Ali, her bro- 
ther ; Mokoo, Phekoo, and Ameerun, sisters : and afterwards, 
in ]*205, Raja Oholam Hosein died, leaving heirs Kheiroo Beebee, 
his mother; Baeem Beebee, a daughter by Ornda Beebee ; Imam 
Buksh Khan, a son by a different mother; Sooruj Beebee, Nadira 
Beebee, and Niamut Beebee, daughters by another mother; and 
Mootee and Pearoo, mothers of the above son and daughters : and" 
if Omda Beebee, in her lifetime, neither claimed nor remitted her 
dower, could the heirsofOmda Beebee, after the death of the Raja, 
make a claim at law against bis estate, for the dower, as her estate ? 
and, if the heirs of Omda Beebee had the right to receive her dower 
from the estate of her husband, what partof this dower would fall by 
Jaw to Kaeem Beebee, her daughter?— The answer returned by the 
law officers, after comments on the evidence, was in substance this ; 
the evidence of the witnesses stating themselves to have been 
present at the ceremony does not prove the dower; but the rtrnr- 
nnma of the Raja is proved ; and by virtue of it, the heirs of the 
wife can claim her dower from the husband's estate. Of 75,000 
rupees, the amount of it, a sum of 18,750 (a fourth), being the 
husband’s share as heir, ceases to be a debt against him : of the 
remainder, Kaeem Beebee the daiiirbter will get 37,500 (a moiety) ; 
Husun Ali Khan the brother, 7, .500 (a tenth) ; Ameerun, Mokoo, 
and Phekoo, sisters, 3,750 (a Iwenlieth) each. Under this futwa 
the Sudder Dew'anny Adawlut affirmed the decrees of the lower 
Courts ; with an option to the appellants to give to the respon- 
dent, instead of the amount adjudged and interest, a third of the 
zemindaree left by ihe Raja; to be in lieu of the said amount, and 
of her right as an heir to her father; which the respondent, that 
the family estate might not be sold to raise the money adjudged to 
her, had agreed to accept, leaving the remainder entire to the 
other heirs, (a) 

(a) Dower is due on the consummation of m.*irrlai(e, unless deferred hy the 
terms of the settlement to a future period (//erAiy/i, vol. I, p. 12:t and 150); 
and after the death of the parties, the heirs of the wife are entitled to take the 
dower out of the husband's estate (Hedaya, vol. I, p. 15.5] ; deducting the hui- 
baud's portion as one of his wife’s heirs, if she die before him. p. 156]. 
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RADHAMUNEE DIBEH, Appellant, 1 B 04 . 

versus 

SHAMCH UNDER and ROODERCHUNDER, Respondents. Sept. 27 tli. 

THIS was a suit brought by Radhamunee Dibeh in the Zillah I" * by 
Court of Mymunsing, in July 1794, against Shamchiinder 
Hooderchuiider, to recover 1 ana, 6 gundas, 3 cowries, of the gainst the 
pergunnas iVlymunsing and Zufurshahi ; of which portion the brothers of 
annual profit was stated at 2,5iK) rupees. The plaintifT claimed as j**** 
heir of her husband, the late Gobindchund Chowdry, who, with 
his two brothers, the defendants, had held 4 anas of the pergiin-iess; to 
nas aboveincntioiied in family partnership. The claim therefore which the 
was for a third share of these 4 anas; to which claim the defon- defendants 
dants pleaded, that their brother made over his landed pi’operly “ 

to them, before he died ; and that the plaintifi* was only entitled from the" 
to maintenance. Documents were adduced by each party ; par- brother to 
ticularly an ikrarnama by the plaintilT, purporting to have been d****"* 
execiited by the defendants; and a deed of conveyance to Ihe 
defendants, termed Swut-teag-putr^ purporting to have been exe- sickness, 
euted by the deceased brother, and reciting, that he relinquished four days 
his lauded estate to them, and that his moveable property was to**®^**™ ^ 
be expended for certain pious purposes, after discharging that inSin- 

expenccs. liiltle evidence was taken in the Zillali Court; fur thedoolaw,the 
Judge, reciting in his decree, that both parties, as far as evidence only ques- 
was heard, had brought false witnesses, reje(*ted the documents 
of both sides, without proceeding further : and, according to aUpyinVof*** 
opinion taken from his Pundit, declaring, that the succession tofacihcwai 
the property of a man dying without issue vests in his widow, of sound 
gave judgment for tlie plaintiff, for the share claimed. 

In appeal to the Provincial Court by the defendants, all the 
witnesses naiiiecl were directed tube examined. From the result jeeted, on 
of their testimony, the ikrarnama vf as considered a forgery; but failure of 
llie deed adduced by the defendants was deemed sufficiently esta- P^pof to 
blished. 'I he Provincial Court put a question to their law 
reciting, that a zemindar died, leaving two brothers and a widow ; goes in fa- 
nnd, four or five days before bis death, aliened his estate to hisvonrof the 
brothers, leaving his wife to be maintained by them; and required as 

his opinion whether an instrument making such alienation was 
legal ! and, after receiving an answer that it was good in law, the husband. 
Provincial Conn reversed the zillah decree. rerertihle. 

In appeal by the claimant against the above decision to the“^b®rdc- 
Sndder Dewanny Adawlut, il was principally urged, that the deed, 
as itself recited, was executed by Gobindchund when dying, and next heirs, 
on that account would not avail in law: and that he was not ofKospori- 
sound mind at the time. And the appellant's pleader represented, 
that Rutnesree, a witness whose evidence was taken by 
mission in this cause, on interrogatories put by the respondent, their 
and who had merely stated that Guvindchiind gave a deed to tarkar 50 
his brothers, and signed it ; but whose evidence had also been fur 

taken to the execution of the deeil in another cause between 
the same parties in the Zillah Court of Rajahahi, respecting pose on tho 
part of the- Landed property of the appellant's late husband, there Sudder 
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1804. situated; had deposed in the other cause^ that Goviiidchund 

was not in his senses ; that he could not of himself sign the deed 

T)c\v]tnny set up bv the respondents, hut that one of them (Shamchunder^ 
guided his hand when he signed it. And the t'a^ec7 filed a copy 
ofa^record.®^ this deposiiioii, attested by the Second Judge, nf the Muorshe- 
*dabad Provincidl Court, to nhich Court the cause alluded to was 
appealed. The vakeel of the respondents filed another copy of 
this deposition, Httosted by the Judge ofZillah R.ijshahi,but differ- 
ing from the other. The orinnal deposition was accordingly re- 
quired froai the Provincial Court ; and it was found, that the copy 
filed on the part of the appellant agreed with it; but that filed by 
the respondents did not, the purport of the deposition being en- 
tirely chaii.ed. An enquiry was directed ro be made on this point; 
and other depositions in the farmer cause to be transmitted. And 
in the mean time the Court, with reference to the plea urged by 
the appellant, requited an opinion from their Pundits, whether, 
supposing the Insb.ind of the claituani to have eX'^ciited the deed 
set up by the respondents, duiiiig severe illness, whereof he died 
tour days after, such deed was good in law; to which tiie Pundits 
replied, that severe illness did not p'evrnt the validity of a gift 
of property moveable or immoveable; that if the person executing 
it were of sound mind at tiie titn., the gift was valid: if he were 
not of sound iiiind, it would not avail.’* 

From the return received through the Provincial Court, contain- 
ing the iiive>tigation made by ihe Judge of Zillah Hajsluihi, rela- 
tive to the copy of Rntnesree's deposition filed on the part of the 
respondents, tiie following facts appeared : On the 20th of June 
1800, while tliis cause was depending in appeal before the Provin- 
cial Court of Dacca, (after the decrees were passed in the other 
cause in the llajshahi Zdlah Court, and Provincial Court of Moor- 
shedabad), the respondents, tlirougii one Shamkishor Neogee, their 
(since deceased), petitioned the Kajsliahi Zillali Court for 
a copy of the deposition of Kutnesree, for the avowed purpose of 
tiling It ill the Mymiinsiiig Court, in this suit; and leave having 
been obtained for his being furnished with a copy, vh^pehhkar of the 
respondents, either without the knowledge of the native officers of 
the Court,orby colhi-sioii with one or more of them, altered in several 
places the copy of the deposition deposited in the Zillah Court (the 
original, as is usual, having been sent to the IVovincial Court, with 
the rest of the proceedings), and obtained a transcript of tlie copy 
so altered, bearing the attestation of the serislitadar, and of the 
Judge : in wideh copy, in tlie place where the deponent bad said 
that Gobiiidchund was insensible, be bad inanaged to alter it to 


** not insensible. The respondents having been detected in this 
attempt to support the validity of the canveyatice which they 
pleaded, and to prove by such means that Gobiudebuud, when be 
executed it, was of sound mind, it appeared to tiie Sudder Dewanny 
Adawlut that reliance was not to be placed on the deed, nor on 
the other witnesses on the part of the respondents, most of whom 
were their servants : and besides, from the original deposition of 
Kutnesree in the former cause between the parties, there appeared 
strong ground to conclude, that, when the deed Hied by the res- 
pondents was obtained from Gobindchund (who, it was there 
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stated, could not sign himself, but had his hand guided by Sham- 1804. 
ch under), he was not in possession of his senses. Without siiiis- - 
factory proof, therefore, that he was of sound mind when the deed Radhamu- 
was signed, the Court determined that it could not be admitted to 
rebut the claim of the appellant. cimnd^cr’ 

The decree of the Provincial Court of Dacca was therefore re- andRooder* 
versed, and that of the Zillah Judge affirmed, by the Sudder chuader. 
Dewanny Adawlut, (present H. Colebrooke and J. 11. Harington) 
who directed, that the share in dispute, as the right of the claimant 
by succession to her husband (reverting by law, at her death, to 
her husband's next heirs), should be made over to the appellant, 
with mesne profits since the date of the suit. The costs in all 
the Courts were made payable by the respondents. And with refer- 
ence to the fraud by which they had attempted to impose on the 
Court, as true, a falsified copy of Rutnesree's deposition, it was 
directed (under section 21, regulation 4, 1793), that a fine to 
Government of 200 rupees, should be levied from each of them; 
and a fine of 50 rupees from Kamgunga Das, their mokhtarkar^ 
who, participating in the fraud, presented the copy of the deposi- 
tion to be filed, (a) 

' (a) The points of Inw in this case wore, 1st, the ri^lit of a widow to succeed 
to her hiishand's property, in tlie case of his leaving no male issue : {Jimufa 
Vahana, Ch. 11, Sect. 1) : and 2nd, the validity of a deed executed by a man in 
his last illness, if he he of sound mind; and the invalidity of it, if his mind be 
not in its natural state. Tbis subject is treated in Jurunnath's Dicest, (vol. 2, 
i>. 299, 302). 
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1805. COMMERCIAL RESIDENT AT PATNA, Appellant, 

versus 

April 29th. ADEET SING, and SIIEOPURSHAD SING, Respondents. 

Claim of THIS w«ns an action for breach of cngao:eincnt, broug^ht by the 
appellant Commercial Resident at Patna, in the Civil Court of that city, on 
ni- August 1800, to recover from Adeet Sing, and Sheo- 

pees,diieon of 5,920 rupees. It appeared, that Adeet 

ciigagerncntSiug, one of the defendants, had for many years been contractor 
rhe°rcs*on ^oats to convey from Patna to the Presidency the 

dciit7*dis-” ^*l^crent annual dispatches of saltpetre. He was paid for the boats 
missed ; the sit a fixed rate in proportion to their size; and as it was necessary 
latter not for him to make advances beforehand to the different proprietors or 
to h?ee"^ with whom he engaged for them, it was the custom, from 

failed hi his time, for sums of money to be advanced to him from the 

engHge- Residency for tliat purpose. On the plaiiitifT s adjusting accounts 
ment, and with him on the 2ist of May 1800, there was an arrear of 6,682 
harin against Adeet Sing, for former advances ; and he, accord- 

pri'ved him above date, entered into an ikrarnama or written 

of the engagement with the plaintiff, on the security of the other defen- 

means of dant, as follows; I, Adeet Sing, acknowledge myself in arrear 

perfunuiug advances, to the amount of 6,682 rupees. I engage to furnish 
boats in good time, and to clear ofl' the arrear by the end of 
October. If I do not clear it off, 1 will pay ready money.*' The 
plainlift* stated, that Adeet Sing, in opposition to his engagement, 
had refused to furnish boats required of him on the ist of July; 
that after deducting the sum of 757 rupees, which had been 

accounted for, there remained a balance of the sum specified in 

the claim, due, under the engagement, from Adeet Sing and his 
security. Adeet Sing denied that the claim attached to him. 
After stating that the aiiionnt of the engagement consisted of 
balances outstanding with different owners of boats, he pleaded 
that the engagement was for a gradual liquidation of it, and 
obviously depended on his contract being continued to him as 
before, which hail not been the case. He then proceeded to state, 
that, on the re(|uisition of the plaintiff for a certain number of 
boats by the 1st of July, he prepared the number required; the 
hire of them, at the accustomed rate, being 3,678 rupees; that, 
of this sum, he demanded only 1,978 rupees, and consented to the 
deduction of the remainder, viz. 1,700 rupees, towards liquidating 
the amount of the engagement; agreeing also to similar deduc- 
tions on the several subsequent dispatches, until the whole should 
he liquidated; that the plaintiff, however, refused to pay him any 
part of tlic boat hire for the first dispatch; and that he, in conse- 
quence, refused the«piaintiff the use of the boats; upon which he 
w'as immediately deprived of his contract. These facts were ad- 
mitted. It was the opinion, however, of the City Judge, that, 
under tlie letter of the engagement, as it was not specified that 
any fresh advance was to be made to Adeet Sing before he had 
cleared off the amount of the arrears, he had no right to demand 
any; and that, as he was considered to have violated the engage- 
tneuiby refusing the use of the boats required by the plaintiff ou 
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tlie 1st of July, tli€ wbole amount became due from bm imme- >805. 
iliately on that refusal. Judgment was therefore given in the City 
Court in favour of the plaintiff, for recovering his claim, with costs, 

from the defendants. ^ cleot at Fat- 

On appeal by the defendants (the late contractor and his na, v. 
security) from the above decree to the Provincial Court of Patna, AdwtSing 
the following were the grounds on which that Court did not 
cur in the decision: 1st, had the purpose of the engagement, 
entered into by the contractor, been to engage for the liquidation 
of the whole of its amount previously to any fresh payment of boat 
hire being made, according to custom, by the Commercial Resi- 
dent, it Was the opinion of the Court, that such intention would 
have been distinctly specified, together with the number of dis- 
patches in which the liquidation was to be effected; and that no 
mention would have occurred of the amount being cleared off 
only by the end of October. 2nd, from the tenor of the engage- 
ment the Court considered it to be obviously meant, that the 
amount was to be gradually cleared off, and that, at each time of 
providing boats for the several dispatches of saltpetre, a certain 
fresh payment of part of the boat hire was to be made, and a cer- 
tain part of it to be deducted towards clearing off the amount, until, 
by degrees, by the last dispatch in October, the whole should be 
liquidated. 3rd, the Court was of opinion, that the contractor 
should at all events, as a necessary consequence of the engagement 
taken from him, have been allowed to retain the contract during 
the whole season ending with October; and that the Commercial 
Resident, in taking the contract out of his hands before the expi- 
ration of the specified period, had forfeited his claim to the liqui- 
dation of the amount by the contractor, as be had deprived him of 
the means by which it was intended to be liquidated. The Pro- 
vincial Court therefore reversed the decree passed by the City 
Judge in favour of the Commercial Resident; and dismissed the 
claim preferred by him against the contractor and his security, with 
repayment of costs to those persons. 

On appeal by the Commercial Resident from the above decision 
to the Sudder Dewanny Adawlut (present H. Colebrooke and J. 
Fombelle),this Court concurred in opinion with the Provincial Court 
of Appeal, with respect to the nature and intent of the enga«rement. 

It appeared to the Court, that the contractor had not failed in the 
conditions of it ; but that the appellant, in taking the contract out 
of his hands, and consequently depriving him of the means by which 
the amount of the engagement was to be liquidated, had rendered 
that amount no longer demaiidable from the contractor, and had 
himself become responsible for collecting the outstanding ba- 
lances of which it consisted. A final decree was therefore passed 
by the Sudder Dewanny Adawlut, confirming the judgment given 
by tlie Provincial Court against the claim of the appellant ; but in 
consideration of the amount claimed having been really due, under 
the engagement, from the respondents, (the contractor and his^ 
security), though, by an error of the appellant, the recovery ot 
it from those persons was precluded, it was directed, that tim costa 
in each of the Courts should be paid by the parties respeciively. 


WOL. £. 


N 
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1805. SHEIKH MOOHUMMUD ALT, and SHEIK MURHUJMUT 
■ ~ ALJ, Appellants, 

May 22nd. versus 

KASI RAM and others, (Heirs of Desndial Sing and Shewun 
Sing), Respondents. 


Claim of this was an action brought by Sheikh Moohummud Ali and 
to redcrap- Sheikh Murhiimut Ali in the Zillah Court of Sarun, on the 30tli 
tioiiof of June 1795, or 18th of Asarh of the Bengal year 1202, against 
liimls, on the heirs of Deendial Sing and Shewun Sing, to set aside certain 
had^exocut hye-hiUwufaj or mortgage and conditional sale ; and to 

cd deeds recover possession of the villages Baltha, Chap, &c. twenty-two in 
ofmort- number, the annual produce of wliich was estimated at 18,817 
gage and rupees. It appeared, that on the 1st of Hhadon 1195, blank 
deeds of mortgage and conditional sale were executed by the 
definable pbuntiffs on the villages in question, for rupees 8,328, the amount 
witiiin u of arrears of revenue due from the plaintids on account of them, 
certain The sale was redeemable before speciHed dates during the months 
A 5M/1 and yTarZ/c of the following year; and the condition was 


dfrmable pniiniins on me villages iii question, lor rupees o,o.io, me aniuiuii. 
witiiin u of arrears of revenue due from the plaintids on account of them, 
certain The sale was redeemable before speciHed dates during the months 
plea lb "t Assin and yTarZ/c of the following year; and the condition was 
pHyiiio'nt of the sale should become absolute to any person who should 
the Hiiiount^ay tiic amount of the arrears to the Collector of the district, at 
WHS tender- the expiration of the stipulated time, if the deeds were not pre- 
tbariime vionsly redeemed by the plaintiffs, by payment of the sum. The 
Judgment deeds were deposited with Jugmohun, a person in the Collector's 
against ap- contidenco ; to be tilled up by him if requisite; and it appeared 
pcilants, tiiat be afterwards filled them up with the names of Deendial Sing 
tender bcinir®”^^ Shewun Sing. The plaintiffs stated this to have been illegally 
proved, ^done, and required the deeda to he set aside, alleging that, before 
any of the specified dates, they tendered tceps or bunker's pro- 
missory notes for the amount ; but that the persons concerned 
refused the notes, and would not surrender the deeds. In an 
amended statement, the plaintiffs alleged their having tendered 
cash to the full amount within the stipulated time ; but that this 
tender was refused. The defeiidanls denied that there had been 


any tender of cash within the time dining which the deeds were 
redeemable. They stated, that, in consequence of the money not 
being produced by the plaintiffs, the amount was paid by Deendial 
Sing and Shewun Sing, on the blank deeds being filled up with their 
names, and delivered to them; that the villages thereby became 
their property ; and had now devolved on the defendants their 
heirs. From the suspicious nature of the statements of the plain- 
tiffs, in first mentioning a tender of notes only, within the time 
of redemption, and afterwards alleging that cash had been ten- 
dered within that time ; and from no satisfactory proof being 
adduced of the tender of cash; the Zillah Judge did not believe 
the assertion of its having been made; especially as it appeared 
improbable, that the plaintiffs, if cash had really been tendered 
and refused while the deeds were redeemable, should not have 


complained on the subject at the time, which they had every 
oppoi tiinity of doing. It being therefore considered, that, in con- 
seouence of no cash having been produced by the plaintiffs 
wittiin the periods agreed on for redeeming the deeds, the sale of 
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the villages had become absolute to the persons of whom the 1805. 
defendants were heirs, the claim preferred by the plaintiffs to the — ‘ — — 
recovery of them was dismissed in the Zillah Court, with costs. Sheikb 

On appeal by the plaintiffs from the above decision to the Pro- Moohnru- 
vincial Court of Patna, some persons were called by the appellants SheikU 
to prove the alleged tender of cash within the stipulated time ; Murhumut 
but as it was considered by the Court, that their testimony was All, v. 
unworthy of credit, and that there was no proof whatever of 
fact, the decree passed against the claim by the Zillah Judge was*** *’**** 
confirmed, and the appeal dismissed with costs. 

A further appeal, preferred by the claimants to the Sudder 
Dewanny Adawlut (present H. Colebrooke and J. H. Harington), 
was dismissed by tlie Court, with costs, on the same ground, (a) 


SOOBUNS LAL, (pauper), Appellant, 1805. 

versus 

HURBUNS LAL and ROODER RAM, Respondents. i7ih. 

IT was stated in this case by Soobuns Lai, who was plaintiff in Claim of 
the Benares City Court, that he and the defendants Hurbuns Lai apiiellmit 
and Rooder Ram) who were his brothers, realized by trade carried 
on in family partnership the sum of 21,000 rupees; that ’ 

Das, the father of the parties, was, by the usage of the province, certain pro- 
proprietor of the acquisitions of his sons; that he repeatedly P^^rty ac- 
desired the defendants, while living with them, to make a 
lion of the property, and to give the plaintiff his share; notwith- appHUnt* ^ 
standing which, the defendants kept possession of the whole ; umi res - 
that the father, in consequence, gave plaintiff a written document 
(now produced in Court) authorizing him “ to receive his share "VT® 
of property*' from the defendants; a short time after which he J" 
died. This action was therefore brought to recover a third share tlieir late 
of the sum of 21,000 rupees. The defendants denied that the 
plaintiff had been in family partnership, or concerned in trade, '^*“*^*“'**”* 
with them ; and contended that the plaintiff could have no p^Hant,* he 
claim whatever; 1st, that he could have no hereditary claim property 
on them for a share of property, as the father possessed none ; b.iviug iM»cn 
2iid, that the property in question was acquired hy the 
Hurbuns Lai, and that the father had no legal authority tOrpjjp"®.** 
give the plaintiff an order for a share of property acijiiired by denrs, ox- 
others of his sons. Witnesses were called by the plaintiff res- 
peering the alleged partnersliip witli his brothers, and also res- 
peering the circumstance of the father having possessed proficrty ; .„,y joint 
but it not appearing to the City Judge, that there was any evidence srock of the 
to support the claim, it was dismissed, with costs recoverable tkinily, 

(a) The transaction in the case appears to have been merely a conditional 
sale, which the plaintiffs executed to secure the punctual payiiienl of arrears of 
revenue on a specified day. The persons to whom llie defendants arc heirs, 
did not take a lnortga^re of the lands, hut about the time of tlio expiration of the 
period of redemption, when the sale beeaiiie absolute, they paid the amount 
as the purchase money of the lands, and obtained possession. Tbc plaintiffs 
having totally failed in proving the alleged tender of piiyiiient within the stipu- 
lated time, judgment was given against them in all the Courts. 
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1805. ^ from the plaintiff, in the ei^ent of any property being hereafter 
■■ discovered in his possession. 

Soobuns On appeal by the plaintiff to the Provincial Court of Benares, 
LaI, fu claim was considered to be nugatory, from its appearing that 

LaUnS* Nirotum Das, the father of the parties, possessed no property 
Roodrr whatever at the time of his decease ; and from none being specified 
Ram. ill the written order produced by the appellant. The decree passed 
by the City Judge was consequently confirmed. 

On a further appeal to the Sadder Dewanny Adawlut (present 
IT. Colebrooke and J. Fombelle), it was clear to this Court, front 
the evidence before it, that the father left no property at his 
decease, and that the money in possession of the respondents, or 
of one of them, to a third of which the appellant laid claim, was 
not acquired by the three brothers jointly in trade, though, at 
the same time, it did not appear that there had ever been a sepa- 
ration of the family. In consequence, however, of the assertion 
made by the appellant, that “ a father was proprietor of the 
acquisition of his sons,” in conformity with wiiich principle the 
order of Nirotiim Das on the respondents appeared to have been 
produced by the appellant as evidence of his claim, the law officers 
of the Court were called upon to state, under the Hindoo law as 
prevalent in the province of Benares, ** whether, on the supposi- 
tion that a person, not being separated from his father and 
brothers, and not having received a share of joint stock, acquire 
propel ty himself, and, in acquiring that property, do or do not 
expend any of the stock, in these instances respectively is he sole 
owner of the property which he has thus acquired ? or is it at the 
disposal of his father i or do shares of it accrue to his father and 
brothers ?*’ The pundits gave their opinion as follows : “ All pro- 
perty which a son may acquire while a member of an undivided 
family, without expending any joint stock, belongs to him exclu- 
sively ; but if, in acquiring such property, he expjiid any joint 
stock, in that cuse two shares of the property so acquired belong 
to himself, and one share to his brothers : the father has no right to 
the acquisitions of his son.” As there was satisfactory evidence, 
that the property in question was acquired by one of the respon- 
dents without expenaing any joint stock of the family ; that it was 
realized by his exclusive industry in the service of a merchant at 
Benares : and that the appellant, who had previously been dismissed 
from the service of ihe same merchant, was at the time wholly 
unconnected with the concerns of both the respondents; it was 
pronounced by the Court, in conformity with the opinion of the 
pundits, that the property in dispute belonged solely to the res- 
pondent who acquired it, and that the appellant could have no 
claim to any part of it. The decrees passed against the claim by 
the City and Provincial Courts, were, in consequence, finally con- 
firmed by the Sudder Dewanny Adawlut, and the appeal dismissed, 
with costs recoverable from the appellant, in the event of any 
property being found in his possession, (a) 

(a) It was (Ictcrmined by the judgment in this case, that a member of an 
iinilivided Hindoo family need not share with the other inenihers of the family 
his own Hpparate acquisitions, made without aid from the joint stock of tbtt 
undivided family. 
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RAI BALGOVIND (Heir of Khealtram, deceased), i805. 

Appellant, • — — — 

versus 24th# 

SHEIKH GHOLAM ALl (Heir of Sheikh AbdvliaHi 
deceased), Respondent. 

THIS was an action brought by the late Sheikh Abdullah, in 
the City Court of Patna, on the 26th of September 1793, or 7th respondent 
of A sin of the Fusslee year 1200, to recover from the heir oft® priocipal 
Khealyram the sum of 9,692 rupees, as principal and interest ^ bon!?** 
a claim on bond. The circumstances were, that in the -Fuss/ee ^ebt paid 
year 1 188, corresponding with 1781, Khealyram, a landholder who by his an- 
had fallen into arrears, borrowed, through the plaintiff, and on hiscestor, as 
security, from a person named Masoom Beg, the sum 7>001 ^ 

rupees. For the repayment of this sum a bond was entered into, appellant 
in wliich interest was stipulated at somewhat more than 25 per Judgment 
cent per annum. In 1 191, 6,618 rupees were repaid in part of prin-p^®® for 
cipal and interest of the debt, and the bond, on which the present 
action was brought, was executed for the balance of 4,932 rupees, 
bearing interest at the same rate ; which interest had amounted, terest for- 
at the date of the action, to 4,760 rupees; making in principal fohed, in 
and interest, the amount demanded. The ground on which the 
plaintiff preferred the claim, was that, in consequence of the bond being stpiu* 
for 4,932 rupees not having been discharged by Khealyram, he had lated at 
become responsible for it as security, and bad paid the amount than 
to Masooin lies’, 'fhe defendant pleaded, that both the bonds 
were taken, while Khealyram was in confinement, for arrears of 
revenue, in custody of the plaintiff (an officer of the Civil Court): 
that they were both taken by compulsion, and were on that account 
invalid ; independently of illegal interest having been stipulated. 

From the circumstance of the amount of the bond, on which the 
present action was brought, being specified in it merely as a com- 
mon debt, and not being mentioned as the balance of principal 
and interest of the former bond, it vras the opinion of the City 
Judge, that, independently of the interest being usurious, under 
regulation 15, 1793, and consequently forfeited, there had been 
an attempt to elude the regulation, and to obtain by fraudulent 
means interest upon interest, which under the 9th section of the 
regulation, involved the forfeiture of the principal also; and was 
sufficient to authorize the total dismission of the plaintiff’s claim. 

The claim was accordingly dismissed on this ground in the City 
Court, with costs. 

On appeal by the heir of the plaintiff from the above decision 
to the Provincial Court of Patna, that Court was of opinion, that, 
under regulation 15, 1793, the interest on the bond on which the 
action was brought, was forfeited, as being at an illegal rate; but 
that the bond itself appeared to have been taken on an adjustment 
of the account of the former one, without any fraud on the part 
of the claimant’s ancestor ; and that the claim to the principal was 
not affected by the rules laid down in the section quoted by the 
City Judge. As to the sum of 5,618 rupees, which had been paid 
in part of principal and interest of the first bond, bearing date in 
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I80S. Fusilee year 1188, corresponding with 1781, the Court con- 

sidered that there could be no question respecting it, on the ground 

Rfti Balgo-of the interest being illegal, as it did not appear, that in that year 
srjikh^’ there was any regulation prohibiting the rate of interest which was 
GhulamAli. to be received. And although it had been asserted by 

the heir of Kliealyrain, in the City Court, that the bond on which 
the action was brought, was, as well as the former one, extorted 
from Khealyrain while under the power of Sheikh Abdullah, through 
whom and on whose security the money was borrowed, the Court 
did not attach any weight to the assertion, there not being any 
proof, nor, in the opinion of the Court, any reason to suppose, that 
he had given either of the bonds against his will. The decree of 
the City Judge was therefore reversed by the Provincial Court, 
and the principal of the latter bond adjudged to the heir of Sheikh 
Abdullah. 

On appeal by the heir of Khealyram from the above decision to 
the Sudder Dewanny Adawliit (present H. Colebrooke and J, 
Fombelle), this Court did not concur in the opinion of the Provin- 
cial Court of Appeal with respect to the legality of the interest on 
the first bond, bearing date in the Fusslee year 1 188, correspond- 
ing with 1781, but observed that interest at the rate stipulated by it 
was prohibited by the regulation of 1772, which restricted interest 
to 24 per cent per annum on sums exceeding 100 rupees, on pain of 
forfeiting the interest alogether, in the event of its being stipu- 
lated at a higher rate ; as well as by a regulation enacted on the 
28th of March 1780, or 6th of Cheyt of the Fusslee year 1187, 
restricting interest under the same penalty, to 12 per cent. And 
as the rules against usurious interests, contained in those regula- 
tions respectively, were confirmed, for the periods to which they 
relate, by regulation 14, 1793, it was pronounced by the Sudder 
Dewanny Adawlut, that the penalty of the latter regulation must 
apply to both the bonds, and that, after the forfeiture of all in- 
terest, in coiisequece of the illegal rate at which it was stipulated, 
the judgment should be restiicted to the baiaiice remaining unpaid 
of the original loan of 7,008 rupees. 'J’lie decree of the Provincial 
Court was accordingly amended, and after deducting from the 
original loan the sum of 5.618 rupees, which the evidence showed 
to have been repaid, the remainder, 1.390 rupees, was adjudged to 
the respondent. The costs were made payable by the appellant in 
proportion to the judgment in favour of the respondent ; the rest 
by the respondent. 
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CASINATH, and others (Heirs of Kashmiri Mull, deceased), ^805. 

Appellants, 

versus lOthi 

ABOO MOOHUMMUD KHAN (Heir of Baiiaudur Beg, 
deceased), Respondent. 

THIS was an action broiiirht by the heirs of the late ^^^shmiri 
Mull ill the Zillah Court of Behar, on the 25th of January 1795, rggp*udent* 
or 20tli of Magh of the Fusslee year 1202, to recover from the heir for arreara 
of Bahaudiir Beg, the sum of 4,400 rupees, as arrears of rent, with of rent, and 
interest, due under a lease; and also to set aside fca8e*of 

consequence of the terms not having been complied with. Them-^l^ol^ 
circumstances stated by the plaintilfs were, that a lease of theinconse- 
talook of Hajipoor, which belonged to the late Kashmiri Mull/iocuce of 
their father, was granted by liiin to Bahaudiir Beg, in the name of 
Omr Khan, the brother of that person, under an engagement for 
paying 4,001 rupees annually, as the jumma to Government, and of sum 
250 rupees annually, as malikana or rent to the lessor ; that how- claimed 
ever, the public jumma Qw\'j had been paid, and that, for arrears 
the rent of 250 rupees, annually due, from the beginning of the fuss- been ille- 
lee year 1191 to the end of 1 20 1 ,the defendant was indebted to them gnlly re- 
thc sum of 2,750 rupees, and interest amounting to 1,650 rupees; ceivedfrom 
which, together, formed the amount specified in the claim. The 
defendant asserted thatOinr Khan was the real and not the nominal uLtandhis 
lessee. He admitted, that the lease was for the sum stated by the ancestor, 
plaintiff, viz. 4, ‘251 rupees per annum, but alleged that Omr Khan l**‘*‘t *’cco- 
had been directed by the lessor to pay it annually as follows ; viz. 

4,062 rupees as jumma to Government; twenty rupees to a Respondent 

named Shah Sultan Ahmud; and 169 rupees as an assignment not being 
in favour of Bahaudur Beg towards discharging a promissory note die lessee, 
of 6,000 rupees, due to him from the lessor; that Omr Khan ap"pdlHnts 
been many years in possession under the lease, and that the pay- to set aside 
ments had, during the whole time, been made as directed. Thetbelease, 
plaintiffs produced the kubooleut^ or counterpart engagement stated rejected, 
by them, under the seal and signature of Omr Khan, specifying 
5,001 rupees to be the /]/7/ima payable to Government; and 250 
rupees the rent annually due to the lessor. A potta, or lease, 
corresponding with the above, from which it appeared that the 
lease was in perpetuity, was also produced in Court. The Zillah 
Judge having concluded, from testimony given by witnesses for the 
plaintiffs, that Omr Khan was only the nominal lessee; and it not 
appearing to him to be proved that the annual rent due under 
the lease had been paid; it was his opinion, that the arrears and 
interest, claimed by the plaintiffs, were recoverable from the de- 
fendants, together with possession of the talook. the lease of which 
was pronounced to be forfeited. Judgment was therefore given in 
the Zillah Court in favour of the plaintiffs, with costs against the 
defendant. 

On appeal by the defendant (the heir of Bahaudur Beg), from 
the above decision to the Provincial Court of Patna, that Court 
did not concur in it. Two letters were produced before the Pro- 
vincial Court, purporting to have been written by Kashmiri Mull, 
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1805. one to Omr Rhan, and the other to Bahnudur Beg, directing the 
‘ sum annually due under the lease (4,251 rupees) to be paid in the 

Cssinath manner stated by the heir of Bahaudur Beg in his answer in tjie 
City Court. The authenticity of these letters was considered by 
Moohum- Provincial Court to be established by the circumstance of its 
mud Kbaa. appearing that Kashmiri Mull, during a period of eleven years 
which elapsed between the date of the lease and the period 
of his death, never took any steps for the recovery of the rent, 
notwithstanding its not being paid to him; from which it appeared 
obvious to the Court that he must have directed it to be paid else* 
where. On the authority therefore of these letters: and on evi- 
dence given by two persons to their knowledge of the annual 
assignment of 169 rupees; and also on the admission of Ihefakeer 
Shah Sultan Ahinud, that he had received the annual allowance 
of 20 rupees ; it was the opinion of the Provincial Court, that the 
payments required by the lease had been commuted by directions 
from the lessor, and that there could be no question respecting 
them. The decree passed by the City Judge in favour of the claim 
preferred by the heirs of Kashmiri Mull, was in consequence re- 
versed, with costs against those persons. 

On appeal by them from the above decision to the Siiddcr I)c- 
wanny Adawlut (present H. Colebrooke and J. 11. Harington) the 
two letters produced as evidence in the Provincial Court, reciting 
the directions stated by the respondent (the heir of Bahaudur Beg), 
and affirmed to have been written by Kashmiri Mull, were found 
to be dated at Benares on the 1 9th of Riibbee-ool-Awul of the 
Fusslee year 1191; whereas it was clearly proved to the Court by 
the appellant, that Kashmiri Mull was not at Benares at the period 
when the letters were dated. 'I’he letters therefore, together with 
the evidence given in conformity with them, respecting the as- 
signment of 169 rupees, were rejected as unworthy of credit ; more 
especially as the promissory note, for the discharge of which the 
assignment was stated to have been made, was affirmed by the 
appellants to be a forgery, and was not proved by the respondent. 
Had directions for paying the amount annually due under the 
lease, in the manner stated by the respondent, been really given 
by the lessor, it appeared obvious to the Court, that the particulais 
would have been inserted either in the lease or counterpart engage- 
ment; but there was no mention of any such arrangement in either 
of those documents. As the Gout t did not consider it established 
that there was any assignment from the lessor in favour of Baliau- 
dur Bog, for the discharge of the alleged note of 6,000 rupees ; and 
as the annual sum of 169 rupees was admitted, nevertheless, to 
have been received by Bahaudur Beg, and his successor the res- 
pondent; the latter was declared accountable to the appellants for 
the amount so received, with inteiest from the date of the institu- 
tion of this suit. The decree passed by the Provincial Court against 
the appellants, was therefore reversed by the Sudder Dewanny 
Adawlut, and the arrear of 169 rupees per annum^ with interest 
at the established rate from the date of the action, was adjudged 
to the appellants. The clahn of the appellants to the remainder of 
the annual rent of 2.50 rupees did not ap[)ear to the Court to 
attach to the respondent, as it was not proved that Bahaudur Beg 
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was the lessee under the name of Omr Khan ; which person the 1805. 
Court considered to be himself the real lessee. The receipt of the 
annual sum of 20 rupees from Omr Khan^ under an order of the 
mokhtar or agent of Kashmiri Mull^ being acknowledged by Shah 
Sultan Ahinud, the appellants were left at liberty to prosecute forMoohum- 
its recovery either him, or the person who paid the annual sum to mud Khan, 
him, if they contested the authority fur its payment. As the lease 
was not granted to Bahaudur Beg, and the lessee Omr Khan was not 
a party in the cause, the claim of the appellants to set aside the 
lease was rejected. It was however stated to the appellants, that if 
the lessee, or any person who might succeed him, should fail to 
pay at the proper time the sum annually due under the lease, and 
they should on that account demand its being set aside, they might 
prosecute the demand in a separate action. The costs in each of 
the Courts were made payable by the respondeut. 


Mr. NOWELL, Appellant, 
versus 

MOOTEE RAM, Respondent. 


1605. 


July 15tb« 


THIS was an action brought by Mr. Nowell in the Ziliah Court Clnlm of 
of Tiihoor, on the 1 1th of May 1799, to recover from Mootee Ram appellant 
the sum of 7,158 rupees. The plaintiff was an indigo planter. Me 
stated that he had been in the habit of dealing with the defendant 7 j 5 g ru- 
ns a banker; tliat on the 3d of June 1797, on settling accounts pees, ha- 
with the defendant, there was a balance due from the latter of lauve of 
6,725 rupees, of which 857 rupees were paid at the time; that there . 

was still due from the defendant the sum of 5,868 rupees, with n*s|»oiitk>ut 
interest from the time of balancing the account to the date of the appearing 
action, amounting at ] 2 per ce?itf to 1,290 rupees; the princip iH® **’*'^® 
and interest, together, making the sura specified in the claim. 1'he 
defendant contended, that the transactions witli the plaintiff were banker, and 
carried on by him, not on his own account, but as pomas/tfa or noi being 
agent to tlie banking-house of Ruchpal Das, which failed shortly 
after the trunsactitjiis took place ; that he settled the accounts with 
the plaintiff after the failure, in the same capacity : and that he 
was not personally responsible. The defendant produced in evi- 
dence an ikrarnama^OT written engagement of the plaintiff, dated 
in May 1796, relating to the terms of transacting business for that 
year, and mentioning the dealing lo be with the house of Ruch- 
pal Das through Mootee Ram their gomashta^ From a ptssage, 
however, in a letter (without date) from the defendant to the plain- 
tiff, in which the defendant expressed his readiness to transact the 
plaintiff’s concerns, witfiout any distinct allusion to the banking 
house; and from its appearing that the defendant, after the failure 
of the house, had recovered snmliy debts, and liquidated claims 
on it, which, in the opinion of the Ziliah Judge, he would not have 
done as a mere gomashta ; it was inferred, that the transactions 
of the plaintiff were with the defendant personally, and that the 
defendant was responsible for the principal and interest claimed* 
Judgment was therefore given in the Ziliah Court fur the plaiutiffy 
with costs against the defendant. 

VOL. 1. 0 
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1805. 

Mr Nowrll 
V- Mootee 
Kara. 


On appeal by the defendant (Mootee Ram) to the Proyincial 
Court of i^atna, that Court did not concur in the decision of the 
•Zillali JiuJi^e. It was held, that no certain inference could be 
drawn in favour of Mr. Nowell's claim on Mootee Ram, from the 
piissnj^e in the letter to which the Zillah Judge adverted ; that 
Mootee Jidin, in settling the affairs of the house of Rajpal Das 
subsequently to its failure, as f.tr as assets were in his hands, did no 
more tiian the ordinary duty of a gomashta ; and that the acknow- 
ledgment contained in the written engagement of Mr. Nowell, 
dated in May 1796, was conclusive as to the transactions haying 
been carried on by Mootee Ham as gomashta to the house of 
Ruchpal Das. And as, under the established custom, the gomashta 
of a banking house does not act on his own responsibility, it was 
pronounced that Mootee Ram was not responsible for the claim in 
question, riic decree passed against him in the Zillah Court was 
consequently reversed, with payment of costs. 

On appeal by Mr. Nowell from the above decision to the Sudder 
Dewanny Adawlut (present H. Colebrooke and J. H. Harington), 
it was the opinion of this Court also, that the claim of the ap- 
pellant did not attach to the respondent, the Court being satisfied 
from the contents of the appellant’s written engagement, that the 
respondent, in his transactions with the appellant, acted merely 
as the agent of Huchpal Das. The decree of tlie Provincial Court, 
absolving the respondent from the claim preferred against him, was 
tbe'-efore confirinod by the Sudder Dewanny Adawlut, and the 
appeal dismissed with costs. 


1805- SHAH ILAHI BUKSII Appellant, 

• VCTSUS 

Aui?.5ih. SHAH CASIM ALI, Respondent. 

Clrnm of THIS was an action brought by Shah Casim Ali in the Zillah 
l?v'*ri'slion- ^«urt ofThhoot, on the 25th of November 1796, or 10th ofAyhun 
Hlpnt, (lis- of the Fimlee year 1204, to recover from Shah llabi Buksh, on the 
ini.«>sc<i; ground of hereditary right, certwin lands in pergunnali Hajipoor, 
h‘;ld exempt from assessment under the titles of Ayma and Ser- 
vin' /elral The annual produce of them was estimated at 601 rupees, 

lu-ir of the 'file circuiiistiinces stated by the plaintiff were, that these lands 
last pro- had been the property of Moohummud Shufee, brother of his grand- 
Mohummud Shufee entrusted the management of 
dalmed by a person named Bhojoo, who regularly transmitted to him the 

him. accounts, and also, after his death, managed the lands for some 
time for his son Duleel Ollah, who succeeded him ; that after the 
death of Duleel Ollah, which happened in the Fusslee year 1182, 
corresponding wiih 1776, the plaintiff, having proved his relation 
to the deceased, received from the Council at Patna a towleut- 
nnma, or nomination to the trusteeship of a mosque and college 
to which the lands were attached ; that, however, Ashriif Ali, father 
of the defendant, obtained possession of the lands by undue 
means ; and on his decease was succeeded by the defendant. It 
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W9S contended by the defendant, that the plaintiff had no ri^ht of 
inheritance to the estate of Moohummud Shufee; that Moohuininud 
Shufee transferred to Bhojoo his proprietary right in the lands; 
that, on the death of Bhojoo, they descended to Ashruf All, the 
defendant’s father, who held possession for twenty-three years; 
and that they were now the defendant’s right. The principal 
documents produced in the case were; 1st, the towleatnama^ 
endorsed by the President of the Patna (Council with the date 

April 2, 1776,” and investing the plaintiff with the trusteeship 
of the mosque and college, on the death of Shah Duleel Ollah, son 
of Moohummud Shufee. In this document the plaintiff was stated 
to be the heir, and described as son of the daughter of Moohummud 
Shufee’s sister. 2nd, an ikrarnama or written engagement of 
Ashruf Ali (the date corresponding with the 8th of July 1776), 
noticing the towleutnama ; accepting from the plaintiff tlie ma- 
nagement of the lands, on a stated salary ; and disclaiming all 
pretension to a right of property in them. The alleged transfer of 
the lands by Moohummud Shufee to Bhojoo was unsupported by 
evidence. 'J’he written engagement of Ashruf Ali, the defendant’s 
father, though denied hy the defendant, was consideied by the 
Zillah Judge to be proved by witnesses for the plaintiff, and to 
establish that the defendant's fiUher had no proprietary right in 
the lands ; and as the towleulnania appeared to have conveyed 
to the plaintiff the right of holding the lands, as the Iteir of Duleel 
Ollah and Moohummud Shufee, the Zillah Judge was of opinion that 
be was entitled to recover them. Judgment was therefore given 
in the Zillah Court in favour of his claim, with costs against the 
defendant. 

On appeal by the defendant from tbe above decision to the 
Provincial Court of Patna, that Court concurred in it, and dis- 
missed the appeal with costs. 

On further appeal by the defendant to the Sudder Dewanny 
Adawlut (present H. Colebrooke and J. H. Hariiigton), addi- 
tional evidence w'as taken in the cause by order of this Court, 
to ascertain a point which appeared to it to be doubtful, viz. 
whether the lands in dispute were a religious endowment or 
bereditable property. The result established that they were the 
property of Moohummud Shufee, inherited from him by his son 
Duleel Ollah, who possessed them until his decease in the Fusslee 
year 1182; and that, from 1182 to 1203, Ashruf Ali, the father of 
the appellant, had possession ; but how he obtained it, or under 
what right he held it, was uncertain. Thu parties, however, 
having agreed to rest the issue of the case on their right of inheri- 
tance to Duleel Ollah : and their respective relation to him having 
been ascertained, as specified in the annexed genealogical table ; 
a reference was made to the Moohummud an law officers of the 
Court for their fatwiu or exposition of the law, respecting the 
title of the appellant or of the respondent to inherit the estate* 
The answer of the law officers was as follows ; “ the claim of 
Casim Ali the respondent, who is only related to Duleel Oiiah 
through females, is inferior to that of the relations in the male 
line. Moohummud Heiat, Gholam Yuhia, and Mobaruk Ali, were 
equally related in thc<male line, in the fourth degree of descent^ 


1805. 

Shall llahi 
Buksli, V. 
Shah Casim 
Ali. 
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1803. to Shah Mnnsoor, the ancestor in the sixth decree, of Dulcef 
; Ollah. If Gliolam Yuhia and Mobarruk Ali, as there is reason to 
Biiksli* V*' suppose, died before Duleel Oilah, the whole of the property would 
Skiuh MoohiJinmud Heiat, and from him, on his son Imam 

AU. Oddeen ; if otherwise, those three peisoris, or their heirs, would 

be entitled to equal shares of it.'* It appearing from this fatwa^ 
that the respondent was not entitled to inherit the lands claimed 
by him, the Su ider Dewanny Adawlut reversed the decrees passed 
in his favour by the Zillah and Provincial Courts, and dismissed 
his claim, with costs in each of the Courts, (a) 


1805. 
Aiiff. 14th. 


BHOBINDUR NARAEV, and BUNCHANUN DAS,. 
(Zemindars), Appellants, 
versus 

BISHENNATII RAl (Talookdai), Respondent. 


Claim of THI.S was an action brought by Bishennath Rai against Bhobin< 
I*^*K?”'I**”* dur Naraen and Bunchanuu Das, in the Zillah Couitof Myinunsing^ 
lieve/from the 12th of December 1800, or 29th of Aijhun of the Bengal 
an excess year 1207, to be relieved from an excess of 6.720 rupees in the 
ill the rate rate of jummn^ or annual rent, exacted in the year 1206 on the 
lands of Balasoti, the plaintiff’s talook, situated in the pergunna 
ground that Pokhurya, the zeniindaiee of the defendants. It was stated by 
it was wio- the plaintiff, that the defendants, on purchasing the pergunna of 
^Mfrcrcc, or Pokhurya at public auction, brought a summary suit against his 
Jndfrliient wat6, Of asent, respecting the lent payable on his talook dur- 

against res ^^rtain months of 1206, and that, on the production of an 

poridcrit, it erroneous eniiagement of the 72026 consenting to the annual pay- 
merit of 16, .369 rupees, the same was adjudged to be the rate of 
was vari^a- ^ payable in the year abovemeiilioned : whereby there was 
bltf, and 

conse- (fl) The respondent, who was the original plaintifT, not being the legal heir, 

quently not the Court gave jiidgiiieiit HgaiH^t liiiii, but proceeded no further in the inve.stiga- 
exempt ti<»n of the rigiii of siicression, no cluim having been preferred hy the pre.sumcd 
from in- brir at law against the pcr.sun in po.sses.sion. Tlic case, however, us far as 
crease. inx'estigated, is an illustraiiou of the Moohuinnnidun luiv respecting collateral 
succession. 

SH^H MUNSOOR, 

Common ancestor. 

/ — — — — 

Shah Mohsin. Shah Momio. 

Shah Mobariik. Jmaiii Oddeen. Mahmood Jehan. 

Ahmud Shah. Moohummud Shah. Sliab Bheck. MoohnmniiL Rufee. 


Mobaruk Ali. Gbolnm Viiliia. 

I I 

Kaeem All. Asbruf Alt. 


Two Sons, llalii Biiksh, 

(surviving). Appellant (in 

possession). 


Mooliiiinniud Heiat. Chiinder Moohummud 

I Beebee. Shiifee. 

Imam Orldeen, | 

(surviving). Nujiba Bcebcc. Diilccl Ollah, 
J ^ (the ]a.st legal 
Casiin Ali, proprietor.) 

Respondent, 

(the person 
claiming). 
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awarded, in favour of the defendants, the excess specified in the 1805. 
claim, above the annual rate demandable on the taiook, which 
the plaintiff alleg^ed to be moktirreree^ or fixed, at 9,649 rupees, and Bhobindur 
not liable to increase. The defendants contended, that 
of the plaintiff was variable; that an increase of revenue had 
been assessed by Government on their zemindaree, and that a pro- Bisbeonath 
portionate increase of rent bein^ consequently assessable on the Rsi. 
taiook of the plaintiff, the jumma of that taiook was raised to the 
sum specified in the engagement of the naib. It did not appear 
to the Zillah Judge, that the jumma of the plaintiff’s taiook was,, 
as alleged by him, niokurreree or fixed, or that he was of that 
description of landholders mentioned in section 49, regulation 
8, 1793, who, from having held their lands at a fixed rent for 
twelve years liefore the decennial settlement, were declared not 
liable to any increase. By a report from the Collector, it appeared 
that the revenue assessed on pergunna Pokhurya, was 52,544 
rupees, and that there had been added a “ rusnd beisheCf' or 
gradual increase of 20,544 rupees. The share of this increase, 
payable on the taiook of the plaintiff, was calculated at 3,804 
rupees ; which, in addition to 9,649 rupees, the former rent of his 
taiook, amounted to 13,452 rupees. This therefore was consi- 
dered to liave been the proper jumma of the taiook in 1206. At 
the rate thus adjusted, the rent due from the plaintifi* from the 
beginning of Sawun to the end of Cheyt of the above year (the 
period to which the summary suit related), amounted to 11,561 
rupees; whereas the sum of 14,067 rupees had been demanded 
and recovered, in that suit, for the period stated, by the defendants 
from the plaintiff. The difference, therefore, was deemed reco- 
verable by the pluintifi’, and was adjudged to him accordingly in 
the Zillah Court, with proportionate costs against the defendants. 

The plaintiff (the talookdnr) being dissatisfied with the above 
decision, appealed from it to the Provincial Court of Dacca. It 
appeared to that Couit, fioni ilocumcnts in possession of the fa- 
lookfiaVy under which lie held his taiook, that the rent of it for 
more than twelve years prior to the decennial settlement, was 
9,648 rupees; and that, in the time of the former zemindar, it did 
not vary from that sum. In this case, the jumma of the talookdar 
being considered as fixed, it was held that the zemindars, on their 
purchase of the pergunna, were not entitled, under the regula- 
tions, to exact from him more than he had before paid: and that 
the Zillah Judge was not correct in determining that an increase 
of 3,804 rupees, under the head of “ russud beishec,'* was assess- 
able on the taiook. The following was the adjustment made by 
the Provincial Court. From the sum recovered by the zemindars 
from the talookdar in the summary suit, on account of rent due 


from the beginning of Sawun to the end of Cheyt Rs. 

1206; viz 14.067 

deduct rent due for that period, at 9,648 Us. per annum^ viz. 8,291 


and there remains an over-payment of rupees 5,776 

This sum was accordingly adjudged to the talookdar ^ with interest 


from the date of the summary decision^ and costs against the 
aemindars. 
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1805-. On appeal by the zemindars from the above decision to the Sudder: 

’ Dewanny Adawlut (present H. Colebrooke, J. H. Harington and 

NaraeiD^***^d Fombelle), this Court did not concur in it. From the documents 
relating to the talook, produced in the cause, it was not considered 
Das, V. to be proved, that the rent paid for twelve years, prior to the de- 
Bishennath cennial settlement, was the fixed sum of 9,648 rupees, as supposed 
by the Provincial Court ; it appearing, on the contrary, that addi- 
tions had been made to that assessment within the period stated. 
The jumma was consequently deemed variable ; and as no men- 
tion of a fnokurreree tenure occurred in any authentic document, 
it was determined that the respondent had no right to hold the 
talook at a fixed rent. The claim preferred by tlie respondent to 
be relieved from the excess above the annual rate at which he 
alleged ihejumma to have been fixed, was therefore dismissed by 
the Sudder Dewanny Adawlut; with an order for his refunding to 
the appellants, with interest at the usual rate, whatever sums he 
had received from them under the decrees of the Zillah and Pro- 
vincial Courts. As the respondent, however, appeared to have a 
proprietary right in his talook, which, under the provisions of re- 
gulation 8, 1793, entitled him to have it separated from the ze- 
mindaree of the appellants, he was advised to apply to the collector 
of the district for separation, in order that his jumma might be 
adjusted for future years according to the regulations ; and, until 
the separation should take place, it was recommended to the par- 
ties to adjust the rent of past years according to the engagemenU 
entered into by the respondent's naib. The costs in each of the 
Courts were declared payable by the respondent, (o) 


Notice res- 
pecting pe* 
riod of 
tweU'e 
years refer- 
red to in 
this case. 


(a) The period of twelve years, noticed in the derisions of the Zillah and 
Provincial Courts upon tliis case*, has reference to section 49, regulation 8, 
1793, which declares that teiianrs at a fixed rent (denominated Utrmrurdars^ or 
mokurrvrefdars) ** who have held their land at a fixed rent for more than twelve 
years, are not liable to be assessed with any increase either by the officers of 
Government, or by the zemindar, or other aiMiul proprietor of land." This 
rule WHS enacted, at the time of forinirig a per laricnt settlement of the land 
revenue in the year 1790, and was in ronsislci.cy with another rule (section 
76, regulation 8, 1793,) whereby Governnient exempted from any in- 

crease of the public assessment all separate ' talooks, as well as all land* 


*' heretofore paying revenue immediately to Governineut, which may have bceOi 
held at a fixed iumma during the last twelve years." 
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MEER NUJIB OLLAH, Appellant, 1805. 

versus 

MUSSUMMAUT DOORDAN A KHATOON, Respondent. ^ng. 2igt. 

THIS was an action brought by Doordana Khatoon in the City Claim of 
Court of Patna, on the 12ih of April 1799, to recover from Nujib reapondeai 
Ollah 80,000 rupees, as tlie amount of dower settled on 
plaintiff at her marriage. The plaintiff was the widow of a person ofone-tbird 
named Burkut Ollah Khan, who died at Patna in 1793, leaving of it, pay* 
property to a large amount. The defendant was a natural but 
acknowledged son of Burkut Ollah, and, on his decease, obtained 
possession of the greater part of his estate, estimated at 300,000 barred froia 
rupees. On the part of the plaintiff* it was proved, that her lapse of 
marriage with Burkut Ollah was celebrated in 1759, and that, 
previously to the ceremony, the sum now demanded was 86t*^led 
on her as dower. The deed of settlement, as produced in evidence, im* two- 
sj eciiied the dower at 5,000 gold mohurs, or 80,000 rupees ; thirds, pay- 
orie-tlkird to be moujjul,** or payable immediately; and two- J**® 
thirds to be “ mowujjul,'* or not exigible during the continuance 
of the marriage.” The defendant contended, that, under the which hap* 
Moohuminudaii law, as well as under the regulation of limitations, pened six 
(3, 1793), the claim was not cognizable, on account of the 
length of time which had elapsed without its being preferred. 

The law officers of the City C.'ourt were consulted on the case. 

They gave it as their opinion, that, under the Moohummudw law, 
the cognizance of claims to dower could not be limited lo any 
specific term ; and that, of the sum in question, both the part 
which was payable on demand, and that which was not exigible 
during the marriage, were equally recoverable from the estate of 
the husband. It was the opinion of the City Judge, that the 
period of twelve years, to which the cognizance of suits is res- 
tricted by the regulaiioii of limitations, should, in the present case, 
be reckoned from 1793, the date of the husband s decease, and 
not from the date on which the deed of settlement was executed ; 
and that, as the present action was brought in 1799, and the 
restriction laid down in the regulation consequently did not apply, 
the plaintiff' was entitled to recover her claim from the estate of 
her husband, as far as assets should be found in the defendant's 
bands. Judgment was therefore given for the plaintiff in the 
City Court, with costs against the defendant. 

An appeal from this decree was brought by the defendant to the 
Provincial Court of the division. It was now alleged on the part 
of the appellant, 1st, that 10,7G5 rupees liad been received by the 
widow in part payment of her dower; 2nd, that property to a 
large amount had been embezzled by her from the estate. The 
latter plea was not established. In proof of the former, a receipt 
for the sum was produced, on the authority of which, the Court 
admitted it to have been paid to the widow. With the deduction 
of this sum, the widow (or respondent) was declared entitled to the 
remainder of her claim, which was accordingly adjudged to her, 
with costs against the appellant. 

On further appeal to the Sudder Dewanny Adawlut (present 
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1805 . J, II. Harington and J. Fombelle), the following were the grounds 

on which this Court amended the above decrees. The receipt, 

Meer Nujib on the authority of which 10,675 rupees were dediu ied by the 
Ollah, v. Provincial Court from the amount claimed as dower by the res- 
maut Door- was denied by her to be genuine; and as no evidence 
danaKha-" was adduced by the appellant in support of it, the Court judged 
toon. it inadmissible. Wiili respect to the deed of settlement, it was 
held, that the claim to the two-thirds of the dower, which were 
not exigible during marriage, or, in other words, were payable 
on the decease of the husband, w’as not allected by the rule laid 
down ill the regulation of limitations, as, at the commencement of 
the present suit, twelve years had not elapsed since the husband’s 
death: but the recovery of the remaining third, specihed as pay- 
able on demand, was held to be barred by the regulation, in conse- 
quence of the long period (about forty years) wliicli had elapsed 
since it became due, without any demand having been made. 
Two-thirds of the dower claimed were in consequence adjudged 
by the Siidder Dewunny Adawlut in favour of the respondent, and 
the claim to the remaining third was dismissed. Cf the costs in 
each of the Courts, one-third was made payable by the respon- 
dent, and two-thirds by the appellant ; in proportion to the final 
judgment, (a) 


gi\*en on 
credit to 
appellant. 
The part- 
ner, who 


JOGRAJ SATIOO, Appellant, 

versfts 

Sept. 12ib. RAMOO SAHOO, and KUSlK DAS, Respondents. 

Claim of THIS was an action brought by Ramoo Sahoo and Rusik Das, 
respondents j Zillah Court of Behar, to recover from Joarai Sahoo the 

of a bill of ^,lo() rupees, as principal and interest due on a bill of ex- 

exchange change. The plaintift’s, who w'ere concerned in two hanking houses, 
one established at Gya and the other at Benares, stated, that they 
gave to the defendant, on credit at Gya, a hoondee or hill of ex- 
change on their house at Benares, for the sum of .1,000 rupees, 

which bill was ac-epled and paid; and, the value not having been 
granted the repaid by the defendant, they claimed the amount, with interest to 
given**Rn date of the action. Ttie defendant contended, that the bill was 
acquittance ^7 IsJhiinkur l/.il, managing partner of the house 

on adjust- at Gya, held in the name of his son Gunes, and of Ramoo, one. of 

ment of ac- the plaintiffs ; thar, a few days after the date of the bill, he dis- 
charged the amount of it, at the house of Maliadeo Manic at 
Bion or un- Gya, to Sliuiikur Lai (who was also vnokhtar or manager of the 
fairness in 

action he- rightly determined by all the Courts, that the period of limitation 

Inf. shown * b^ rounted agaiii.'it the claim of meAr, or dower, from an earlier 

judament ’ when it first became exigible. But the filial jiidgiiient, on the same 

nven a- P/'oc'ple* dislinguislied between the tiortioii exigible from the time of the niar- 
ffainst the the part not exiyihle till after the husband’s decease. Hy the decision 

claim. ‘.****^* iletermiiied, that exigible dower, not demanded during the 

period limited by the regulations fur the cuguizauce of actions, cauuot be 
aiibsequcntly recovered. 
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house of Mahadeo Manic), by causing the amount to be carried to 
account against sums due to himself from Muhadeo Manic, and to ■ '■■■ 

\)e credited to the house of Ranioo and Gunes; that the transfer was«^<’}rrNj 
• entered in the books of Mahadeo, and was approved by Shunker Lai, ** 
who gave the defendant an acquittance in the name of the house 
abovementioned. It appeared that the house of Mahadeo Manic Riisik Dai. 
failed within ten days after this transaction. The Zillah Judge was 
of opinion, as no money had been actually paid by the defendant 
in discharge of the bill of exchange, that neither the transfer of the 
amount, by order of the defendant, in the books of Mahadeo 
Manic, nor the acquittance ])leaded by the defendant, were suffi- 
cient to preclude the plaintiffs from the recovery of their claim. 

.ludgment was therefore given in favour of the plaintifis, in the 
Zillah Court, for the principal and interest of the bill, with costs 
against the defendant. 

On appeal by the defendant from the above decision to the 
Provincial Court of Patna, that Court concurred in it, and it was 
consequently continned, with interest to the date of the Provincial 
Court's decree. 

On further appeal by the defendant to the Sudder Dewanny 
Adawlut (present H. Colebrook and J. H. Haring ton), the Court 
reversed the above decisions, on the fullowini; grounds ; 1st, the 
bill of exchange given to the appellant on the house of the respon- 
dents at Benares, was proved to have been drawn by Shunker Lai 
as manager and partner of the banking-house at Gya, under 
the nriii of Ramoo and Gunes ; and it was clear that he also gave 
an acquittance to appellant, in the name of that house, declaring 
the amount of the bill to have been discharged. 2nd, there did 
not appear to have been any collusion between Shunker L il and 
the appellant; and it was found, that, after the transaction on 
which the present claim was founded, the respondent, Ramoo, 
was at Gya upwards of six months, in constant iiitercourso 
with the appellant, without making any claim on him; and 
further, that the appellant sutMi Ramoo for a sum of money 
in the Couit at Gyu, without the present claim being pleaded 
as a set-off, or at all noticed by the respondent; from which it 
was obvious, that he had not considered it to attach to the 
appellant. For these reasons the Sudder Dewanny Adawlut 
held, that the acquittance given by Shunker Lai to the appel- 
lant, must preclu(!e the recovery of the sum claimed by the res- 
pondents on account of the hill of exchange granted by Shunker 
l.al. The claim was accordingly dismissed, with costs, in each 
of the Courts, against the respoudents. 


yoL. I. 
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1805; MUSSUMMAUT HYA-ON-NISA, and KHOONDGAR 

— ABDULLAH, Appellants, 

Sept. I7ih. versus 

1VIOFUKHIR-OL-18LAM, Respondent. 

Clftim of THIS was an action brought by Mofiikhir-ol-lslam, in the Zillah 
respondent Com t of Hajshahy, to recover from Hya-on-Nisa and Khoondgar 
to siipenn- sujddeh-iiisheenee^ or right of superintending a reli- 

a^relf^iona* ?tous establishment at Pugha, togetlier with tlic towleut, or trustee- 
esisMiaili- ship and management, of certain rent-free lands attached to it, 
incnt, and estimated to yield an annual value of *2,339 rupees. It was stated 
of the plaintiii*, that the in>titiilion was founded above 
endmrtJ ^ century ago, by his ancestor Moohuininud Hiifeek, under a 
lands. grant fiom the existing Government, by which it was directed that 
Judtrinent the otiices in question should devolve in hereditary succession on 
'•onr**widi lineal male heirs of the foiiiuler; that they devolved, 
VriVerva- 'dccordinglv, in the course of time, on Fya/.-ol-lslam, the father of 
tiou for his Hya-on-Nisa, and maternal gramifather of Khoondg.ir Abdullah; 
obuining a that the father of the plaintid*, who ought to have, been the siic- 
tfh"m Go cessor, was by improper means kept out of the offices by the de- 
veruuient. fcndants, and, at the time of his decea<e, was about to prosecute 
for them. The defendants pleaded, that the offices had not been 
for many years in the plaint i(i*'s branch of the family, and that, 
from no pievious claim having been preferred to them, the present 
one was barred under the reirnlation of limitations. From an 
authenticated copy of tlie original granr, as produced in Court, 
it was proved, that the riiiht of holding the offices was vested in 
the lineal heirs male of the founder, to the exclusion of females; 
and further, that the offices were to be held by the fittest person of 
tliose heifs. It was asceit.iined, that the plaintiff was a lineal 
de'^cendant of the founder; whereas one of the defendants was 
descended from him by the snierveniioti of females, and the other 
was prevented by her sex from holding ihc offices, under the pro- 
visions of the frranl. With respect to the plea of lapse of time, 
set up by the defendants, as it appeared that the father of the plain- 
tiff died about four years after the defendants got possession, and 
that the pluintitf, who was at the time a minor, brouglit the present 
action within six years after the period of his minority expired, so 
that the limitation of twelve years, prescribed by the regulation 
pleaded by the defendant, did not a[)ply ; it was pronounced hy the 
Zillah Judge, that the claim of tlie plaintiff' was not barred under 
that, reanlation, and that, as he apf>eared to he the lejral successor, 
and the tiitest person for the offices, he was entitled to recover them. 
Judgment was therefore given in the Zillah Couit in favour of the 
plaintiff, for the possession and management of the establishment, 
and the lauds attached to it; with costs payable by the defen- 
dants. 

On appeal hy the defendants from the above decision to the 
Provincial Court of IVIoorshedubad, that Court concurred in it, 
and di>missed the appeal with costs. 

A fijilher appeal having been brought to the Sudder Dewanny 
Auawlut ^^preseiit 11. Colebrookc and J. II. Harington), the Court, 
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in order to determine the law of the case, stated the circumstances 1805. 

attending it to their Moohuminudan law officers, and proposed to — * 

them the following question: “ Under the sunnud for granting Miissnm- 
the offices of presiding over the institution, and of iniiiiaging 
lands, to the farzundan^ or lineal heirs of the founder, is a daiigh- Kin*oiuiirur 
ter’s son (as Khoondgar Abdullah) or is a daughter of the last in- Alul(ihnh,v. 
cumbent (as Hya-on-Nisa) competent to succeed to ii ? or must the Mofukliir- 
snccession be restricted to tlie male descendants in the male line r’oHslaui. 
The futwa delivered in answer by the law oltireis, was that, 

Khoondgar Abdullah is nor, under the Moohiimiiiudaii law, a 
Jurzitnd, or pioper lineal descendant, being related to the founder 
only on the maternal side; and llya-on-Nisa, alihungh a lineal 
descendant, is precluded by her sex, according to the prev.iiiing 
doctrine of law, from presiding over a religious institution ; and 
although it is lawful for the trusteeship of tiie lands to be htld by 
a female, Hya-oii-Nisa cannot hold it in the present instf^nce, from 
the offices in question being vested in one person, as well as 
restricted to males, under the provisions of the original endowment. 

A person must therefore be selected for the offices from the lineal 
male heirs.” In consequence of the above opinion, a reference was 
made to the /illah Court for the purpose of ascertaining the wiiole 
of the surviving lineal male (h-sceiidaiils of the founder, and their 
several (pialdications for the offices ; and, it appearing from the report 
of the Zdlah Judge, corroborated by the opinion of bis law officer, 
that the respondent was in every respect the person best qiialihed 
for them, and entitled to enter on them, subject however, from the 
nature of the trust, to the approbaiion of the ruling power; he was 
declared the fittest person to be invested with the offi«'es by Go- 
vernment. Tiie deciees of the Zillah and Provincial Courts were 
accordingly confirmed, and the appeal dismissed with costs. It 
was ordered that the respondent should be put in possession of the 
offices, provided a suimud^ investing him with the sumo, should be 
granted him by the Governor General in Council, to whom a copy 
of the t'onrCs decree was directed to be transmitted for that 
purpose, (a) 

(a) The derision on this rase was governed by the special condilion.s of the cii- 
downicnr, no less than hy the general law rcspectiii!{ piuiis appropriations. 'I'he 
offices of principal of the institution, and of trustee and nianairer of the I.hikI.s, 
had been reserved hy the oriirinal a.ssignmeiit for a lineal desrendant of (he 
founder. Acrordinj^ to the prevailinir aiithorirics of Moohiiinniudaii law, lineal 
de.scent intends the male line; and a female descendiint in the male line is uis- 
qnaliiied hy sex for one of the ofliees. It became therefore neeessaiy lo srleet a 
perMin from the male descendants of the founder; and. the iriiM beinir ot a 
public nature, it appeared proper, that the noiiiinallou of the person to be ap- 
pointed should have tlie sanction of Guveruiueut. 
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1805. MEER NUSRUT ALI, Appellant, 

— versus 

Sept. I7tb. MEER CASIM ALI, Respondent. 

Claim of TfllS was an action brought by Meer Casim All, in the Zillah 
respondent Court of Sariin, to recover from Nusrut Ali, on the ground of 
of his fn-^ hcriMlitarv right, a half share of certain lands exempt from assess- 
ther’s es- ment, in ihe pergiinnas Undroo and Nurliun, estimated to produce 
tate. A annually the value of 2,600 rupees. The plaintiff stated, that these 
religious lands had been granted as a free gift to his ancestors, and had 
pleaXd by*^ descended in regular succession to his father Aboo Turab, on 
nppellaiitf whose decease the defendant, the elder and only brother of the 
hut not plaintiff, wronirrulty took possession of the whole. The defendant 
proved. contended, that tlie lands were granted as an endowment on the 
givlMi"for*^ tomb of Syud Hosein, a Moohiimmudan saint, and that the 
H diviMon ancestors of the family had held them in trust, not under any 
of tliv estate proprictaiy title; so that there could be no claim to any part 
1 them as an hereditary right. The defendant also pleaded that 

•*S CHS. ibra-nama, or deed of relinquishment, of the present claim, had 
been executed by the plaintiff, which was alone sufficient to render 
it not legally cognizable. From the term (nuzur, or nuzur-i* 
durgah)^ by which the plaintiff himself described the grant of the 
lands to his ancestors, and which term generally implies lands 
given as a religious endowment, it was considered by the Zillah 
Judge, that the lands in question must form a part of sucii an 
endowment; and, at all events, as the deed of relinquishment, 
produced by the defendant, was acknowledged by the pl.iintiff, 
and, though alleged to have been fraudulently obtained from him 
when a minor, did not appear, from the evidence, to have been 
executed by liim before the age of fifteen, the period of majority 
under the Mnohummudan law, it was considered to be valid, and 
to preclude the plaintifi’s claim. Judgment was therefore given in 
the Zillah Court against the piaintifi', with costs. 

On appeal by the plaintiff from the above decision to the Pro- 
vincial Court of Patna, that Court did not concur in it. The Jaw 
officers of the Provincial Court, on a reference made to them res- 
pecting the case, gave it as their opinion ; 1st, that the deed of 
relinquishment, executed by the claimant, as it purported to re- 
linquish a claim to lands which it denominated or assigned 

to pious uses, and not private property, was an invalid instrument; 
2nd, that, under one of the grants to the family, which confirmed 
the lands to Aboo Turab, as a descendant of the person on whom 
they were originally conferred, they appeared to have devolved 
on him in hereditaiy succession, as miitrooha^ or inheritable pro- 
perty, and could not be considered as wuqf^ or assigned to relis:iou 9 
uses. 'I'lie Provincial Court, in pursuance of tliis fuiwa^ deter- 
mined the lands to be inheritable; and being of opinion tliat the 
claimant, in right of inheritance from his father Aboo Turab, 
was entitled to a moiety of them, gave judgment in his favour 
accordingly, with costs a^xaiiist the elder brother. 

On appeal by the elder brother from the above decision to the 
Sudder Dewanny Adawlut (present H. Colebiooke and J, H. 
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Harington), the law officers of this Court being referred to for 1885. 

their opinion, whether, under the various sunnuds or grants to the 

ancestors of the family, as produced by the appellant, the lands inMecr Nos* 
question were inheritable, or otherwise, replied that, “ the lands do 
not appear to have been granted originally, or to have been after- 
wards confirmed to Aboo Turab, as wukf^ or an assignment for 
pious uses ; they are inheritable property, and partible among all 
the heirs of Aboo Turab.” The Court coincided in this futwa^ 
on a consideration of the contents of the sunnuds, from which 
there did not appear any reason to suppose that the lands had 
been conferred otherwise than as a personal grant. This was 
further corroborated by its not appearing that any trusteeship had 
ever existed with respect to them ; which would have been re- 
quisite in the case of an endowment. The Court therefore pro- 
nounced, that the lands were the inheritable estate of Aboo I'urab, 
the father of the ..parties, and that all his legal heirs were entitled 
to a share ; and the names of those of them who survived having 
been ascertained by a reference to the Zillah Court, the following 
partition, as specified by the law officers, was considered to be 
the legal distribution of the estate ; viz. the whole being divided 
into eighty parts, fourteen parts to each of the two sons of Aboo 
Turab (Nusriit Ali, the appellant, and Casim AH the respondent); 
seven parts to each of his daughteis, six in number; ten parts to 
his widows. Final judgment was therefore given by the Sinlder 
Dewauny Adawlut, amending the decree passed by the Provincial 
Court, and awarding to the respondent the share to which he was 
entitled under the above partition. The shares of the other heirs, 
on whose part claims were received, were at the same time ad- 
judged to them respectively, 'flie costs were made payable by the 
appellant ; and us he had home the costs in the Zillah and Provin- 
cial Courts, and it did not apfirar that, previously to the present 
action, he was aware that the lands were inheritable property; no 
order was given for his refunding the profits which had accrued, 
in past years, on the shares adjudged to be restored by him to the 
legal proprietors (a) 

(a) Tiie nppcllaiit'.s plea, that the lands were an endowment for pious uses, 
being rejected, the Court proceeded to determine the cause roiifuruiabiy with the 
law of inheriiance, of whirli tiiis was a simple cusi* ; an eighth being the share 
of one or more wives, and the residue devolviuir on sons and daughters, in the 
proportion of a double share to males. The Court ascertained the whole of the 
heirs, and iiirliided them in its decree, to render the judgment conclusive, ia 
conformity iriib the express proviaions of section regulation 1793. 
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WUJIH-ON-NISA KHANUM, (widow and heiress of 
JVlinzA Ali), Appellant, 
verms 

ROSHUN-ARA KHANUM, (daughter and heiress of- 
b.AKiit AliJ Respondent. 

Claim of THIS action was brought by Wujih-on-Nisa Khantim in the 
to recover ^*^**^* Court of Tipera, to recover from lloshiin-ara Khanum the 
2 000 ru- sum of 2,000 rupees, under a written engagement. The circum- 
jH'csoiia stances stated by the plaintiff* were, that her late husband Mirza 
written cn- brothers Bakir Ali and Hiisnn Ali, were joint 
Jnd^ me"it P*’®P*'*ctors of an estate, and, in order to facilitate the management 
fur'iinst ap- divided it into three parts, each taking the superintendence of 

pellant, the oiie of them, ami agieeing at the same time to make an equal division 
enirapcmcntof the produce of the whole; that, however, the part allotted to 
writ Jen Bakir Ali, the dr fendunt’s lather, being very productive, and that 
without the which the plaintiff succeeded on her husDand’s decease, being 
knowlerljte much otherwise, Bakir Ali thought proper to recede from the 
nr consent agreement of dividing the produce; that the plaintiff, in const*- 
den*r**fjn”a permanent settlement of the land 

signed * revenue, was about to take measures for having the shares equally 
blank, en- assessed in proportion to their produce, when the defendant, on 
trusted by condition of her foregoing the claim, entered inio an ikrarnama 
affents for "'‘ ifteo engagement, through her agents Goorauiider and Ran\- 
another cJiuiid, “ to pay to the plaiiititf the annual sum of 2,000 rupees, out 
jpurpose. of her own share of the estate/' 'fne defendant having tailed 
to pay this sum for the first year (1202), the phiintiff brought the 
present action to recover it. The defendant deined that the claim 
attached to her, or that the engagement stated by the plaintiff was 
valid. She pleaded that her agents, having been furnished with 
blank papers, with her seal and signature aftixeil, to enal»lc them 
to prepare requivsite documents for making the setilement of her 
share of the esiate, filled up one of them without her consent or 
knowledge, with the engagement in question. The engagement 
being produced liy the plaintiff; and the defendant having ackiiow^ 
ledgfd her seal and signature ; it w’as the opinion of the Zillah 
Judge that her plea was unavailing, and that, as she hud given the 
signed blank to her agents, she was bound by whatever was inserted 
in it. Judgment was therefore given for the plaintiff' in the Zillah 
Court, with costs against the defendant. 

On appeal by the defeiulant (Roshiin-ara Khanum) to the Pro- 
vincial Com t of Dacca, that Court having before it satisfactory 
evidence that the engagement was obtained from the agents of 
Roshiin-ara Khanum without her consent or knowledge, overruled 
the opinion of the Zillah Judge with respect to the contents of it 
being binding on her, and pionoiinced it to he an invalid iustru- 
nieiit. The decree, passed in favour of the <1 lim by the Zillah 
Judge, was therefore reversed by the Provincial (’oiirt, and the 
costs, as well as these in the Zillah Court, were declared payable 
by the claimant. 

On appeal by the claimant from the above decision to the udder 
Dewanny Adawlut (present H. Colebrooke and .1. II. Haiington), 
this Court concurred in the opinion of the Provincial Court, that 


1805. 
Oct. 30th. 
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the engagement was not binding on the respondent, and deter- 
mined that the appellant’s claim was consequently void. The 
decree passed by the Provincial Court against the claim was 
therefore hnally coiitirmed, and the appeal dismissed with costs, (a) 


SUFDUll HOSEIN, Appellant, 
versus 

ENAYUT HOSEIN (for himself and others), Respondent. 

THIS was an action brought by Enayut Hosein, in behalf of claim of 
himself and others, in the City Court of Faina, on the 16th of respondent 
December 1796, or 2iid of Poos of the Fusslee year 1204, 
recover from Snfdiir Hos(>iii ceitaiii shares of a joint hericage 
stated to consist of rent-free lands, houses, and oilier property ; iiimself and 
the whole of which was valued at 9,600 rupees. 'I his property od*er heirs, 
was alleged by the plaintiff to be the estate of his father Hisam Ah ^1* 

Khan, wlio died in tlie Fusslee year 1193, corresponding with 
1786, leaving two sons, himself and the defendant, (the defendant ed accord- 
by a former wife;) a widow named Hiiiiiida, mother of the plain- *‘iff to the 
tiff, and a daughter named Jumila, by the same mother; which 
daughter had since died, leaving a son. Peer Ali ; and two 
daughters, Pheekun and Kumun ; that the plaintiff, and the tance. 
above cliildien of his sister, in whose behalf as well as his own he 
sued, were all legally entitled to shares of the estate; but that 
the defendant kept jiossession of the whole of it. The defendant 
denied the claim, alleging, 1st, that the mother of the plaintiff 
and of his deceased sister, was not married to Hisam Ali Khan, 
and that, therefoie, as illegitimate children, they were nut entitled 
to succeed to any part of his property: 2iid, that the property in 
question never belonged to Hisam All Khan, the father ; but that 
part of it appertained to the estate of the irrandfather, and came 
into tlie defendant’s possession by a gift from his widow, who, 
after his decease, took his whole estate, in payment of dower 
settled on her at her marriage; that a part consisted of bridal 
presents to the defendant’s motlier from her relations; and that 
another part was acquired by the defendant himself. From the 
evidence taken in the City Court the pleas of the defendant were 
not substaiilialcd, it beiiiir proved that the mother of the plaintiff 
was married to Hisam Ali Khan, and that the property, with a 
small exception, was the estate of that person. It was conse- 
quently declared partible among his heirs, who were ascertained 
to be, the defendant ; the plaintiff; and the persons for whom the 
plaintiff sued, 'fhe case having been referred to the law officer, 
to ascertain the legal distribution of the estate, (with the excep- 
tion of one village belonging to it, in possession of the defendant’s 
i^ifc, which the plaintiff was directed to sue for in a separate 

(a) The custom of entrusting Agents with signed blanks being very prevnlent, 
the decision in this case is important. It was adjudged, tliat the principal is not 
bound by an cngagcMnciit, which his agent has inserted in the blanks without 
authority or against ioitructious. 
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1605. action), the following were the portions to which the heirs were 
• declared respectively entitled (as explained in the remark annexed 
Siifdur to the case), viz. the whole being divided into 960 parts, 336 parts 
EnT^iit allotted to Siifdur Hosein^ the defendant, as the son of Hisam 

HoSn before him; 484 parts to 

others. Euayut Hosein the plaintiff (including the share of his mother), 
as tne son uf Hisam Ali by his second wife who survived her liiis- 
baiid ; 7u purls in right of Jiimila, the deceased daughter to Peer 
Ali, her sou ; and 35 parts each to Phekun and Kumun, her 
daughters. According to this distribution judgment was given in 
the Zillati Court, in favour of the plaintiff and the persons for 
whom he sued, with costs against the defendant. 

On appeal by the defendant, Siifdur Hosein, from the above 
decision to tlie Provincial Court of Patna, that Court concurred 
ill it, and dismissed the appeal with costs. 

On further appeal to the Sudder Dewanny Adawlut (present H. 
Colebrooke and J. H. Harington), the appellant, although no 
mention whatever had before been made by him of a will, and 
although nearly twenty years had elapsed since his fathci’s death, 
produced a will, as his father's testament, making a partial distri- 
bution of the property among the heirs. This will showed the 
estate to iiave consisted of the property adjudged to have belonged 
ii It by tile City Court, and directly contradicted tlie plea on which 
the appellant hud principally rested his defence, viz. that the 
respondent and his deceased sister were not legitimate children. 
As the document had been withheld during so long a period, it 
was not considered by the Court as competent to preclude a judg« 
ment on the case according to the law of inheritance. The Court 
therefore, concurring in the decrees passed by the City and Pro- 
vincial Courts, finally confirmed the same with costs against the 
appellant ; and with an order that the profits which had accrued 
since tire date of the action, on the shares adjudged to the respon- 
dent and the persons for whom he sued, should be refunded to 
them by the appellant, (a) 

(a) As the appellant rould not he snfferefl to derive advantage from a will 
which had been dishonestly suppressed by him, and which directly contraditted 
the plea on wiiirh his original defence rested, the Court deemed the ultimate 
production of this document to be no bar against a decision upon the cause 
according to tbe law of inheritance. The case was a clear one under that law. 
Tnc widow succeeded to an eighth of her hushaiHrs estate, or 120 parts of 960 ; 
the two sons, and the daughter, to the remainder, in the proportion of a doiihla 
share to the sous, viz. 336 parts to each son, and 168 to the daughter ; who 
afi'erwards dying, her share became divisible between her mother, her son, and 
her two daughters, in tbe proportion of a hfth, or 28 of the 168 parts, to the 
mother ; 70 parts to tbe son ; and 35 to each of the daughters. Tbe share of 
the mother (or widow of Hisam Ali), consisting of her own eighth, or 120 
parts, and of 28 parts which accrued to her on her daughter's death, devolved 
on her son Enayiit Hosein ; and, added to 3.16 parts, to which he succeeded in 
his own right, made his share amount to 484 parts ; as specified in the report. 
The Moohummudun law of inheritance, and the mode of proceeding in applying 
it, are stated at length in the Sirajiyyah and its coiouieuttu'y, translated by Sir 
William Jones. 
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CASIM ALI, Appellant, 
versus 

FURZUND ALI, (Pauper), Respondent. 

THIS artion was brought by Fuziind Ali, in the Zillah Court Claim of 
of IVloradabad, on the *24th of November 1802, or 17th of 
of the A/iyertt year 1217, to recover from Cusim Ali a half share 
of 13,000 bee^as of land, stated to be exempt fiom assessment, tber’a es- 
together wiih houses, orchards, &o. The value of the half share nite. Jmig- 
was estimated at 18,000 rupees. The plaintiff claimed this share 
as joint heir, with the defendant, of the late Shah Ali Khan, the.^ 
father of the parties iiy different mothers. He stated that, on the share, 
father’s death, no division was made of the property, which the under the 
defendant took advantage of, and retained the whole. The defeii- j**'*^. 
dant alleged, that Shah All, the father of the parties, was 
ill possession of more than a four ana share of the property in (rift, srt up 
question; that, of the remaining twel.e anas, eight were thei»y«pp«l- 
share of Mustapha Ali Khan, father of the defendants 
and, on his decease, devidved on the defendant ; and that fourfr^jj^ 

. anas were the share of Asalut Khan, brother of the defendant s session not 
maternal grandfather, and were made over by Asaliit Kiian, by l>u'''ug iwca 
gift, to the defendant and his father jointly; that therefore 
these twelve anas, the plaintiff had no title to any part. Of the jji? 
four ana share, which had belonged to the father of the parties, the .illeijed 
the defendant alleged, with respect to the lands, that no partition duuor. 
could be made, as it was the custom of the family for ihem to be 
held by the eldest son; and that the other property must be set 
off against .sundry valuable effects withheld fiom the estate by 
the. plaintiff’s mother. The defendant produced tlie deed of gift 
stated tn have been made by Asalut Khan, trunsfeiring the whole 
of his property to the defendant and his father jointly. It was 
dated in the Ilijera year 1 179. No proof however was adduced 
by the defendant of his having had possession, under this deed, 
of any part of the lands purported to be conveyed by it, or of his 
having bad possession at all, separately fiom bis father, of any of 
the lands specified in the claim. A siinmtd from Doondee Khan, 
one of the princes of Rohilkbund, was also produced, bearing dale 
in l\\eHijera year 1181, and settling on Shah Ali, (the father of 
the parties) as successor to Asalut Ah Khan, ceriain moii/.as com- 
preliendiiiiT the lands in question, under the title of mudud-mnsh. 

In this sunnud the name of tlic defendant Casim Ali, had been 
inserted on an erasure, after that of his father, but was evidently 
an interpolation. The Zillah Judge considered it proved bv the 
witnesses for the plaintiff, and bv the sunnud from Dviondee Khan, 
that the moiizas containing the lands in dispute, formerly held on 
an istimraree tenure, were settled by Doondee Khan, as mudud^ 
mash, on the father of the parties, and that they must conse- 
quently he considered as his estate, divisible among his heirs ; and, 
as tlie mother of the plaintiff, who was the only other heir besides 
the parties, had not put in any claim to share, the plaintiff was 
cleem(?d entitled to share, equally with the defendant, the property 
Stated in the plaint. Judgment was therefore given in the Zillah 
VOL. I. Q 
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1805. Court, in favour of the |>laintitr, for the recovery of the nioietf 
cluiined i)y witli costs atrainsf the defendant. 

C'.'tsim All, On ajipVal by the defendant (Casiin All) from the above decision 
v. FiJizuiid rroviiieiiil Court of Bareilly, that Court concurred in it, 

*' and dismissed the appeal with costs. 

On further appeal to the Siidder Dewannv Adawlut (present Tl. 
Cokhiooke ami J. H. Ilarin^ton), the foIlowin«: questions were 
p oposed by the Court to their Moohiimnuidan law oflicers : 1st, 
as the deed of g!:ift, stated to have been made by Asalut Kban 
111 fa\our of Shah Ali and his son Kasim Ali the appellant, allots 
no specitic share to either of those persons, will it, in the event of 
Its authenticiiy, and possession under it, bein*: proved, be a valid 
deed? *2iid, under t\\o snnnt/d ot' Dooiidee Khan to Shah Ali, in 
\\hi» h the name of his son Casim Ali, is eviilently an interpolation, 
are the lands in ipieslion to be eonsideied as granted to Shah Ali, 
or as confirmed to him as the heir of Asalut Khan ? 3rd, if the 
lauds woic the sole property of Shah Ali, to what shares are 
the appellant, the respondent, and Sahi!»a Dowliit (the mother 
of the respondent and widow of Shuh Ali), respectively entitled? 
I’he futwd of the law ofKcers, in answer \o this reference, de- 
clared ; 1st, that possession is essential to the validity of a ^ift, 
whereas it did not appear that the appellant, or his father, had 
poss»*«sioii under tlie deed of gift from Asalut Khan, during the 
life of the stated donor; that this deed of gift, suf)posing its 
authenticiiy, and possu-ssiori under it, to be established, would, 
under the Mouhummudan law, be invalid, according to the opi- 
nion of AIjOO lJuiKvfa, from no specific shares being allotted to 
the persons In wliose favour it was made; but that, according to 
the tvjo disciples. It would be valid, and would entitle the appellant 
to a moil ry of the propeity specified in tlie deed ; 2nd, that, if the 
lands in <jiies;ion w'ere previously the property of Asalut Khan, the 
simnud ot Doondee Khun must be considered to have confirmed 
tlicm to Midi Ali; but that, if they were jntjir, or any other 
tiiiiporury tenure wlihdi the ruling power miglit resume, they 
miiNi be dec imd to lva\e hetn ac(|uired by Shah Ali under the 
s#/»/z//d, and , on his dtuth, wire divisilde amouir his lieirs: 3rd, 
that, if ih- y wen* the sole propeity of Shah All, the legal partition 
c»l ihcm w(#nhl be, seven anas to each of his sons (the appellant 
and lespondeiit), and two anas to his widow, Sahiha Dowdut. 
The Court, in conformity wdtli the opinion of their law officers, 
held the alh^ged gift fiom Asaint Khan to be invalid, from its not 
havino- carried into eft'ect during ihe life of the alleged donor, 
by delivery of possession ; and, considering the lands to have been 
the sole property of Shah Ali under the snnnud of Doondee Khan, 
gave judgment for the legal partition among his heirs. A seven 
ana share of the property in question was accordingly awarded 
to the respondent, with c«.sts againstthe appellant, and with the 
mesne profits of the share adjudged since the commencement 
of the suit. As no demaitd was made, on the part of Sahiha Dowlut, 
for the two ana share pronounced to be her right; and as she was 
aileired to ha\e secreted sundry valuables from tlie estate, for 
whiih tlie appellant had a claim on her; no order was issued for 
giving her possession of her share; but she was declared at liberty 
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to bring an action for its recovery, so that the appellant micht 
have an opportunity of settling his demand on her. It was at the 
same time signified to the parties by the Court, that the present 
decision related only to the proprietary right of the lands, and 
not to the right of holding them exempt from revenue, (a) 


ANUNDCIIUND RAI, a minor, (through his guardians), 

Appellant, 
versus 

KISIIEN MOIIUN BUNOJA, and others, Respondents. 

THIS was an action brought by Anundchund Rai, tlirough tlic CKiim of 
medium of his guardians, in the Zillah Court of .Jessore, on the 
:J0th of March ISO 1, or loth of /Vmgfow of the Bengal year l-‘>7. 
for the recovery of a talook comprising 'lurut Miik rum pore, tlie 1 ,^ 
annual produce of which was ehtiinated at 14,000 rupees. It was ihc Sheriff 
stated on the part of the plainiiff, that the talook in cpiestion was of 
granted by his grandfather Kishen Deo Kai. when zemindar of 
Mahmondshahi, as a provision for bis father Mahindiir Deo Ridtrsiatt*,) on 
who, afterwards succeeding to the zemindarec, jointly with his the ground 
brother, in the Bengal year 1197, settled the talook by a deed 
gift on his son the plamtifF, and put liim in possession. Ihe deed 
of gift, as produced bv tlie plaintili in Court, specified, thathiiu by his 
]\riikruinpore was* the w?/, or private talook, ot the donor, and was father, 
to be similarly held by the plaintitl'and Ins heirs successively. 
appeared, that a partition of the zemindaree afterwuids took place 
between .Mahindiir and his broihcr, and that the share of Mahimiiir proof of the 
was attached under a writ of the Supreme Court, and was sold in previous 
1204, at the instance of creditors, by the Sherifl of Calcutta, 
at which sale the talook in question was publicly purchased as 
part r»f the estate of iMahindur, (hut under a protest from tlie 
plaintiff), by Kishe.n Moluin, one of the defeiiilants, to whom 
possession was given accordingly. For the plaintift it w’as con- 
tended, that the sherifl’s sale of the talook to the defendant was 
void, as, at the date of that sale, it was not the property of .Ma- 
hiiidur, with who.se estate it wnis sold. The defendants pleaded, 

1st, that it was bought at the sherilFs sale, by fair purch:i>e, as 
the property of Maliindur; 2nd, that the uilt, alleged to have been 
made of it to the pluintill, was not real; and, ui ad t\cius, was 


180.^. 
Dec. 4lli. 


(a) Arrnnliiig to tin* MDoIiiiinmiulnn law, as aserrt. lined in this ra^o, 
or i)ossi‘.s.si()n, hv llic donee, is indispensable to the eoinplele eireel and vaiiciify 
of the gift in his favour Another point of Jaw whieh raino iiiicler ‘ '""j 

but which did not mnneiire the decision, is the validity of a loiiit fiitl wilhoi t 
discrimiiiatioii of shares. The aiilliorities of Moolimiiin.idan law .Idler on 1.8 
question; but the prevailing aiilhorilies admit tiu* validity of sue . H* t 

il i.<>t I.C v»li.l for ,.r»rfrty .» or > ' *” " ) 

ofanollirr (irrson (so ns to bo iiiuUhiira; : !hh' c««- ot * 

Hiibslirc Brl lH!*, 11 . Ill lUc presrnt tw. Ou- allrgiM Rift brii ^ 

tho Kioiiiia first slatod, the niiise was (leioriiimcil arrordiii(f to l\i> niUs 
Mooliiiiiiiniidiui law of inUcritaucc } whicli gives an eighth to the widow, aitd 
eijijal shares to the sous. 
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180 ft, invalid, from Mahindnr’s having: retained possession, as would be 

• proved. Anions: the evi«lence produced by the defendant, were 

Amind- papers relative to the accofiiits of the talook at ditiereiit periods 

ciniiid Rai, n 1197 and 1200, from which it appeared, that, at their 

Sioliun*^” respective <lalc*s, the plaintiff had not been mentioned as proprietor 
Buuuja. ofthet.dook, or acknowledged as such by the Collector; and it 
being consequently considered by the Zillah Juduc, that Maliindur 
had retained possession, notwithsUnding the stated gift, it was his 
opinion that the gift, even if real, was void, and could not prevail 
aL^ainst the public purchase of Kishen Moliiin, the defendant. 
Jiiagment was tlierefoie given in the Ziliah Cuuit against the 
plaiiitid', with costs. 

On appeal by the plaintiff from the above decree of the Ziliah 
Judge to the Provincial Court of Calcutta, tliat Court concurred 
in the decision. It was considered by the Provincial Court, that 
the claim of the appellant, under the deed of gift, was further 
invalidated by the foHow'ing circum>tances, 1st, that, in 1197, 
when the deed was dated, Mahindur and his brother liad not 
separated, and were joint proprietors of the zeniindarce comprising 
tlie talook in question, on which account it af>peari‘d to the Court 
that a gilt of the talook could not pass under the sole signature of 
Mahindnr; 2nd, that, in 1201, the period of their separation, the 
talook was ascertained to have been included in the division of the 
yemindaree, and to have fotmed part of Mahindnr's share. The 
decree passed by the Ziliah Judge auainst the claim of the ap- 
pellant, was theiffnre coiitirmed by the Provincial Court, and the 
appeal disn.is'-ed w’llh costs. 

On fuither appeal by the claimant to tlie Sndder Dewanny 
A<*awdut (presnit H. C« lebrookc and J. II. llarington), the above 
decisions were rcveised on the following grounds : Isl, the reality 
of the gilt was considered to be fully establi.shcd, from its appearing 
that the deed contuiriing it, executed by Mahindur in favour of his 
son, the appellant, was produced before the Collector of Jessore, 
and transmuted by that officer to the Board of Revenue, in the 
month of July 179J, c oriesponding with Asarh 1200; from which 
period t(j tlie t inn- of Kishen Mohun’s purchase at the slieriff's sale, 
in 1204, the talook appeared to have lieen held in the name of the 
appellant; and, although tlie talook was sold to the respondent, 
Kishen Mohiin, as part of the estate of Mahindur, it was proved, 
that the attorney of tlie appellant advised the sheriff, at the tim'e 
of sale, of the appellant’s propeity in the talook, and cautioned 
him not to seii it. 2ikI, the alleged acts of ownciship in the talook, 
on the part of Mahindur, subsequentl\ to the date of the deed of 
gift until the year 1200, could not, in the opinion of the Court, 
vitiate the gift, as they miuht have been no more than acts of 
guardianship, wliich it was natural and ptoper for a father to 
perform during the ininority of his son. 3d, as to the objections 
urged by the Provincial Couit against the deed of gift, from its 
being under the sole signature of Mahindur, and from the talook 
having been included in the division of the /emindarce which took 
place in 1202. between Mahindur and his bi other, it did not ap- 
peal to the Sudder Dewanny Adawlut, that either of these cir- 
cunisuuices could affect the validity of the gift, because, in the 
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first place, the talook in question consisted of the private lands of 1805. 
l^tahindur, and was given away by him, while only joint proprietor ■ 
of the zemitidaree, without injury to the joint rights of his brother; Anund- 
and, in the second place, it was natural, that, at the P^trtition 
of the zemindaree, the taiook given away by him, while only joint j^oinm 
proprietor, should be included in the allotment of his own share. Buuoja. 
With respect to the nature of the gift, it was considered, that 
IVIahindur, who received the tnlook as a personal provision from 
bis father Kishen Deo, made a similar settlement of it for the same 
purpose on his son ; and that the fact of his having done so was not 
open to suspicion of fraud. 4th, as the validity of the purchase of 
the respondent, Kishen Mohun, and of his title to the talook, could 
only depend on his proving the talook to have been, at the date of 
the sheriH’s sale, the property of Mahindur; and as, on the con- 
trary, it was established to liave been, at that time, the propeity of 
the appellant ; it was determined, that the purchase made by the 
above respondent could not affect the ascertained right of the 
appellant to the talook, under the gift from his father. Judgment 
was accoidingly given by the Sudder Dewanny Adawliit in favour 
of the appellant, for recovering the talook, with the profits of it 
since the date of his being dispossessed by the respondent Kishen 
Mohun. Interest was not awarded, in consideration of Kishen 
Mohun having been in possession under a fair title, though the 
purchase was not a valid one. And it appearing, that, of the 
three respondi nts, Kislien Mohun was the only one concerned in 
the purchase of ihe talook, and consequeuily the only one to whom 
the claim of ihe appellant attached ; and the two others had 
been wrongfully sued in the present instance ; it was ordered that 
the costs of the parties, in each of the Courts, should be paid by 
the appellant on one side, and by Kishen Mohun on the other, (a; 

fa) Two questions were involveil in the derision of th's ease; 1st, the reality 
uf the tfift, and »oim 1 Inith of tiie traiisaotion ; the ri;jht of the iriver, as a 
luiMiiher ol an united fauiily, to give » part of the joiui estate. The reality of ilie 
transHction ums sar'stactonly established by the notice uf it in a report uf the 
Culleeior to the board of Keveiiiie ; and as it was natural, that Mahindur Deo 
should make the aaiuc provision fur his son and apparent successor, which his 
father Kisheu Deo, in like circmnstaiires, had made for him, the Court saw no 
ground to suspect any fraud or dishonesty in the deed of gift. The point uf law 
slightly noticed by the Provineial Court, has been fully discussed in honks of 
Hindoo law; and the doctrine, which is foihiwcd in Bengal, supports the validity 
of the gift or alienation of land by one parcener to the extent of his sliare. At a 
subsequent distribution, his alienations are, of course, chargeable to his allotment 
aiidpioperly included in it. The Sudder Dewanny Adawliit, therefore, could 
draw no inference iiiifavoiiraiilo to the gift, from the circumstance of the land 
being slated in the records uf the subsequent partitions as a part of the donor's 
allotment The right of Maliiiidiir, moreover, to convey to liis son the talook 
whirh he had received from his father, when sole proprietor of the zemindaree, 
appeared unquestionable, as the gift of the taloukdaree tenure, which Is distinct 
from the zemindaree riglil, and iKsimlly held as a dependency payi!)? rent to the 
zemindar, did not destroy the joint right of the brother of Mahindur, in the 
zemindaree, previously to the partition of it between the two brothers in 1202; 
though, from the terms of the deed of gift, by which the talook was transferred 
to the. appellant and his heirs, in full pro[icrty, the Court considered the ap- 
pellant entitled to have it separiiled from the zemindaree, and to hold it inde- 
pendently of the zemindar, under the provisions of Regulation 8, l/OJ; and 
accordingly instructed the appellant to take measures for ita separation. 
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1805. 

Dec. 16tb. 


SIDH NARAEN, Appellant, 
versus 

FUTEH NAKAEN, Respondent. 


Claim of THE circumstances allcp^ed in this case by Fiitch Naraen, who 
responiliMit brought the action against Sidh Naraen ui the Zillah Couit, were 
liiswt'iie*^ that, in the Fusslee year 1197, he adoptedj ashissonandsuc- 
froiiiVp|H-l- nephew the detemlaiit, and, after eiitrustiiiif him with 
iHnt, ins tlie inanageinent of his estate, went to Eenares ; that the defendant 
adopted ^vas in cliarj;e of it till the end of 1205, ami regularly transmitted 
Lad been* the accounts to the phiiiuiti'; but that in 1 200 he thought proper 
entrusted possession of it in his own name; anl further, that he pur* 

ii'ith the chased two villaues with the proiits of it. The ]dainiifi therefore 
care of it. sued to recover the estate and the two villajres, estiinaling the 
adoption produce of the whole at 8,817 rupees. The defendant con- 

and gift, tended, that the plaintili', on adopting him in 1 197, made over his 
pleaded by estate to him by gift, and, relinquishing worldly concerns, retired 
appellant, jq Benares, to puss the remainder of liis da\s in devotion. 'Ihe 
not^to 'cn- defendant then pleaded ; 1st, that, from the date of the gift to the 
title him to h>!$ldiition of the piesent suit, a perii)d of tiiirlcen years, he had 
posbeasion been ill possession of the estate ; which circuinstuiice must pre* 
durinir the elude the plaiaiid’s claim umler the regulation of limitations ; 2 ir 1, 
jKuidciit. ^ person, who had rctiicd from worldly concerns, could not. 

Judgment Under the established custom, return to tliem, ami retract a don Ur 
tlicrofore tion which he had made. With respect to the two villaaes, the 

tile claim plaintilf, and alleged that 

*' tliey were purchased with money lie liad horrowed for the ])urpose, 
and were iiiorUaj:ed for the ainonnt. 'I he document which was 
the principal evidtnee for the dc feiidant in this case, w'as entilled 
dustavezi hibeh farzundec** a deed of gift and adoption ; declar- 
ing the adoption of the defendant, aaid promising, liiut lie siiould 
share the estate of the plaii.tid', us a son, with sons siihsoqiiently 
born; and tlial, in the event of no son being born, he should suc- 
ceed to tiie whole of it. As it did not appear from the other papers 
produced m tlie <'ase, that the defemiant h id licen any thing nioie 
than manager during the gr<*at<*r part of the time the estate had been 
in liis hands, so tliat the icgulatioii of limitaMons, pleaded by him, 
could not affect the claim; and as, fiom the ascertained mode of life 
of the plaintiff at Benares, it w'as iiolinh*riil)lc, according to an opi- 
nion of the pundit of the Court, th.it he had ictiieil from tlie world ; 
tiic question wholly tinned on the consLinction of the deed ; accord- 
ing to which the Ziliah .Judge was of opinion, that the pl.iintitf was 
evidently entitled to a life interest in the estate. .Judgment was 
accordingly given for the plaiiitiff, in the Zillah Court, for possession 
of the properly, to devolve at his decease on the defendant, under 
the provisions of the deed. 

On appeal by the defendant (the adopted son), to the Provin*^ 
cial Couit of Patna, that Court concurred in the Zillah decision, 
more especially as a su.spicion was entertained tliat the word 
*• Itththy or gift, in the deed, was an interpolation. The decree of 
the Zillah .Judge was in consequence confirmed, as far as related 
to theuiiginal estate, with costs against the appellant. The two 
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villag:es, recently acquired, being considered unconnected with the 1805. 
present suit ; and tliere being no evidence before the Court with 
respect to the mode of ilieir acquisition ; the parties were left at Sidh Na* 
liberty to contest the right to them in a separate action. Fiiteii^Na- 

Qua further appeal to ihe Sudder Dewanny Ailawlut (present 
H. Colebrooke and J. 11. llarington), this Court considered the 
word hiheh to be genuine; but held, from the. tenor of the deed, 
that it Wiis nut intended to take effect immediately, being evidently 
meant as a deed of adojitioii, wdih a special provision for the 
adopted son's right of succession, or of participation in the inhe- 
ritance. 'I'he deciee of the Provincial Court was inconsequence 
finally confiiuied, and the appeal dismissed with costs, (u) 


DEHARl LAL, Appellant, ]gQ 5 , 

verst/s 

nUSSUMMAUT niEKOO and MUSSUMiVIAUT FUHMIDA, 
Uespoiidents. 

THIS was an action brought by Beliari l.al in the Zlllah Court Claim of 
of Behar, on the 21st of January 1794, or 5ih of Mayh of the »rP‘**lant 
Fusslee year 1201, to reco\er from Phekoo and Fuhmida ihe J® 
of 18,851 rupees, as balance of principal and interest due on a 
morigage. 'J’he persons, of whom the defendants were heirs, aUceed to 
gave the mortgage to the plaiiuifl* in the fusslee year 1177, on he due on a 
certain lands, their property, for the sum of ll,55‘i rupees. 
plaintiff received possession at the time, and had since enjoyed Hp- 

the profits, after paying the public assessment. The principal of pcllant, it 
the debt, and interest to the date of the action, after deducting '‘PP***”'"? 
the sums realised from the lauds, was stated by the plaintiff •,!// ^on- 

amount to the sum specified in the claim. The dcfciidanis con- jijiou of 
tended, that, in a former action brought by tiicm against the the mort- 
plaiiitiff to set aside the mortgage, before Air. Mercer, Judge ot P'*?** 
the Patna Court, the sum of 9,422 rupees had been alloNved as rc- 
ceived towards clearing it, and that their claim was dismissed in to receive 
consequence of a balance still remaining due; that, after deduct- the iisn- 
ing from the amount then pronounced lobe due on the mortgage, asiii- 
the further sums since realized by the mortgagee, there remained 
due only a small amount, which the defendants were willing to louvr than 
discharge. From a calculation made by the Judge of the Zillah the Ivsfal 
Court, It appeared to him that there was a considerable balance 
still due to the plaintiff. The mortgage deed was not produced reliJelUing 

the riioit- 

(a) This case turned entirely on the const rurlion of ilic terms of a spcriiil deed, gnfte, hy 
The construction being dcteriiiined a^rniust the appcliiint, his pica of adverse payment of 
possession during more than twelve years, was of course set aside, as he had not the princi- 
possession ns proprietor under the deed, hut ns manager, for the greatest part of pal lout, to 
the peririd staled. The Court's deteriuiiiatioii on the construction of the deed the option 
equally set aside the appellant's second plea, that the respondent, liaviug retired oftheinort- 
from worldly affairs, was iHCompeteiU to retract a floiiation. The deed was not gagers, 
considered to confer an immediate gift : and the respondent was not shown to 
have entered into any devout order which would constitute a civil demise, aud 
give the defeiidaut a right by iulicritauce as adopted son. 
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1805. in Court : but, from a copy of it filed in the former suit before 

T”* Mr. Mercer, it appeared to have been stipulated, that the hinds 

®*^^^^^*** should reinuiii with the iiiort^ratTce until the redemption of the 
flummaut **^ortgage, without any express mention of interest, and that the 
Phekoo and mortgage should not be redeemed in the middle of any year.*' 
Mussum- This was construed by the Zillah Judge to mean, that the usufruct 
p*®”* should be received in heu of interest; which, under section 10? 
“ »« a* reirulation 15, 1793, did not appear to him to be allowable longer 
than the 24th of March 1780, or 2rid of Cheit of the Fusslce 
year 1187, the date specified in that section, for commencing the 
limitation of interest upon mortgages. An adjustment was there- 
fore framed, by adding to the amount of the inort;rage debt an 
equal sum as interest, under section 6, of the rcicnlation quoted, 
which formed the amount due on the mortgage on one side; and, 
on the other side, by creditiiiir the gross receipts of the mortgage 
from the Fusslee year 1187, witii interest ; which left a balance 
due to the mortgagee in Mayh 12ol, or January 1794, when the 
present suit was instituted, of 13,394 rupees. 'J'liis sum was ac- 
cordingly awarded to the plaintifi', or mortgagee, by the Zillah 
Judge, with the further sum of 9,473 rupees, as interest accruing 
during the time the suit had been depending, a period of nearly 
eiuht years. Costs proportionate to the sum of 13,394 rupees, 
adjudged in part of the plaintifi'’s claim, were made payable by 
the defendants. 

On appeal by the defendants (the heirs of the mortgagers) from 
the above decision to tlie Provincial Court of Patna, that Court 
did not concur in tlie adjustment of the Zillah Judge, or in the 
amount of interest adjudged for the time the suit had been de- 
pending, which, in the opinion of the ( curt, should, at all events, 
have been calculated only on the original 'debt. As it did not 
appear that there hud been any express stipulation in the mort- 
gage deed for the usufruct to be received in lieu of interest, it was 
the opinion of the Provincial Court, that the present was a com- 
mon mortgage, and that the receipts of the mortgagee should be 
credited in favour of the mortgagers, from the date on wiiicli the 
mortgage was given. An account was accordingly drawn out by 
the Provincial Court up to the end of 1208, founded on the 
foimer decision of Mr. Mercer, and including some other re- 
ceipts at that time di.<puted ; which gave a balance of 5,40.5 
rupees, due on the mortgage at the enci of 1191 ; and, by add- 
ing to this balance an equal sum for interest, on one side ; with 
a credit, on the other side, of the sums realized by tlie mort- 
gage from the beginning of 1192 to the end of 1208, amounting 
to rupees 9,170 ; the balance due to the mortgage, on the latter 
date, was determined to he only rupees 1,640. The judgment of 
the Zillah Court was therefore amended, and the above balance 
awarded to the mortgagee, with proportionate costs. 

On appeal by the mortgagee from the above decree to the 
Sudder Dewanny Arlawlut (present H. Colebrooke and J. H. 
1-faringtoii), this Court did not consider that either the Zillah or 
Provincial Court had adopted an equitable principle of decision 
in the case. From tlie stipulation of the parties to the mortgage, 
that the lands should be held by the mortgagee, and the profits 



CASES IN THE SUDDER DEWANNY ADAWLUT. 121 

be received by him until the redemption of the mortgage, without 1805. 

any specific term for such redemption, except that, whenever it — 

ciiould take place, it should be at the end, and not in the middle, Bchari Lai, 
of a year, it appeared to the Court to have been obviously meant, *'• M»8»uni- 
acconliiig to a mode of mortgage prevalent at the time * 

province of Uehar, that the usufruct was to be in lieu of interest jvfussum- 
to the niortgaiiee, and that the redemption, by payment of thematit 
principal at the end of any year, was to be at the option of the Fahmida. 
mortgagers or their heirs. The Court observed, that the provisions 
of section 10, regulation 15, 1793, which were intended for the 
benefit of mortgagers, when the usiifrnot might exceed legal in- 
terest, by carrying the surplus above the legal interest, to the dis- 
charge of the principal, w’eie not applicable to the present case, 
as it was aseerlained that the piofits of the mortgaged lands were 
not e([ual !•> twelve per cent on the amount of the debt; and the 
Court also obseived, that it was specified in section 5, of the re- 
gulation tpioteii, tliat, when the rate of inteiest, stipuhiicd between 
the parties, may be lower than the legal rale, no moie than the 
rate so stipuhted can he adjudged to the mortgagee. It was 
therefore the opinion of tlie Couit, that, in the present case, the 
parties must abide by tlie teitris implied in the mortgage deed, and 
that the mortgagee could not demand payment of piincipal or in- 
teiest from the heirs of the nioitgageis, but had a right to retain 
possession of the lands, receiving the usufruct for interest, uiit l 
the heirs of the mortgagers sliould think proper to redeem tlie 
moitgage, hy paying, at the end of any year, ific amnuiit of the 
oriirinal debt ; or until that amount should be liquidated iiuiler the 
gradual operation of section 10, regulation 15, 1793, in the event 
of the tisiifiuct increasing so as to exceed the rate of legal in- 
teiest. 3 he decree.s of the Zillah and Provincial Courts were 
consequently reversed; and, as the claim of ajipellant, or mort- 
gagee, to the amount speeitied in tlie original plaint, and the })lea 
of the ri spoinlents, or repieseiitalives of the inortiicTgers, with les- 
pect to the morigaue having been neaily cleared from tlie usufruct, 
were equally invalid; the costs in each of the, Courts were de- 
clared payable by the parlies respectively, (a) 

(«) Tlic decision in this rnsc doterminos two qiii'stions reliilive to the .s('rt of 
tnnrt|rnfFe desnihed in die rt'|Hirt. tst, it is doterminiMl (n^aiiisi the claim of 
llm i)latiititl',,i that a iiitirluaci'O havintr, under the terms of du- deed, aiceplcd *■ 
the usufruct in lieu of interest for an iiiileliiiite pciiod, has no riirht to demand, 

Ht his own ronreiiieijce, paynient of the debt I'roiii the mortgager; hut must 
flwait his voluntary payment of die principal, or the gradual extinction of the 
debt, under the operation of seetion lU, regulation Ifi, in ease the annual 

iisiifinrt exceed the legal interest. 2nil, the nilc above cited does not annul tlie 
stipulations of a mortiriige, which may he in favour of the borrower, hut has 
provided, tliat any exeesa above the legal rate of interest shall he npplieiihie lo 
the liquidation of the priiieipnl. A mortgage of this sort is intended to seeiire 
to the lender the pnnetiial rm-ipt of a sum not exeeeding the legiil inteiv.st of 
his loan: hut the law does not permit it to he ahiiscd for the purpose of obtain- 
ing, under the iiaiiie of nsnfruct, an usurious interest. 3rd, it is to be remarked, 
that the decision of the Provincial Court was erroneous, independently of the 
terms and conditions of the mortgage. The rule for allowing interest, only 
equal to the principal, regards cases w’here the interest is in arrear; not those 
where the interest is paid, or realixed from die usufruct ; or where the usufruct 
is stipulated to he received in lieu of interest. 


vui. 1. 


R 
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1806. H. PERON, Appellant, 

— ' versus 

Jan, I2ilu J. B. RICIIE.MONT (Attorney to J. B. Tailiiade), 

iicspondent. 

Claim by THIS was an act'on bron|;lit by Poron ofrainst Pticbemont in the 
tin* appol- Kiiropeiin (.'oiirt of Cluiiidt niaucire, on the 7ib of ScpttMiiber 180-4> 
to set aside a power of attorney executed by Tuilbade to the 
liowcr of def 'iidant. The cimiinstaiici s weie, that in September 1803, 
attorney '1 ailbade, having a claim on the plaintiff, em^ioweied the defen- 
cxiTuinl dant, as bis attorney, to sue for the recovery of it. In the bc»in- 
ivspViuiciit September 1804, at which time the suit was undecided, 

by a per- 'I’ailhade bad occasion to make a voyage to the coast of Coroman- 
son, sine© del, on his private affaiis. 'J’he ship, in which he embarked, w^as 
an I * » wrecked near tlie island of Saiiiior. He einleavoured to save 
poLMl 'bnt iihnself on a raft, with bis w’lfc, bis infant child, and a native ser- 
not proved, '‘iint, who liad aci'ompanied him; but, owi^^ to the violence of the 
to have sea, he was washed off the taft, and the ciiild with him; the 
IH'iished. others reached the shore in safety. The pl.iintiH*, stating it to he 
^oru'd *i!i the geiiciul Opinion that 'I'uiliiude had not suivived, broiiglit the 
conioimiiy present action to set aside the delViidaiit’s power of attorney, on 
wiili pro- the ground tliat the powers of an agent cease wiili ihe life of the 
tir. r'.V*!] <'onstitiieiit. On ihe pait of the defendant, it w'as pleaded, lliat 
Jaw. **^*^*^^* the power of attorney was valid, as it was possible that Tailhade 
mi'.' lit ho yet The “ Conunissairo dii Roi*' gave it as his 

opinion, that the existence of the W'ifc, who was shipwrecked with 
her husband, was sunicient evidence of the possibility of the hus- 
baiuPs liaving been sa\e(l. and that, in consequence, the power of 
attorney fioui TailhaUe to the defendant must hold good, until the 
plaintiff should produce a revocation of it from the constituent of 
the dcfciidant, or should bring positive proof (which he had failed 
to do) of the constituent’s death. An interlocutory sentence was 
accordingly passed against the plaintiff in the Court of Chauder- 
II a gore. 

Ou an appeal from the above sentence to the Sludder Dewanny 
Adawlnt (jirescnt J. II. Ilaiington and J. Fomhelle), preferred in 
conformity with the rules contained in regulatii>n 1, 1805, thi.4 
Court, hu\ing cfiisidered the <’iiciimsianccs of the case, was of 
opinion, that liic power of atloim y executed by Tailhade to the 
respondent, should be held valid and in force, until it should be 
revoked, or the death of Mr. Tailhade should be established by 
clear and pos4ive iiroof; or, in conscqueiicc of the presumption 
arising from his nhsciice, his hens should have obtained an order 
to put them in possession of his estate, as provided by the French 
law in such cases. 'I'he Sudder Dewanny Adawlut, therefoie, 
CMifirmed the sentence passed by the Judge of Chaiidcrnagoie 
against, the claim of the appellant, and dismissed the appeal with 
costs («) 

{fij TIk* lopal provision, referred to in the decree of ibc Sudder Dewanny 
Adawlut, is staled in Jirmsart^ under tlic title “ absent,” in the following terms : 
“ (''est line lunxime roiisncree par les iiieillenres aiitorit^s, que toiite personne 
abseote, ct duut la uiort pas coustat^e d*uiic mauierc clairo at pracisc, doit 
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BEIRAGEE PUNDA, Appellant, 1806. 

versus * ‘ 

GOPEE MOnUN TIIAKOOR, and T.ADLEE MOHUN 3rd. 

THAKOUH, Respondents. 

THIS was an action bronjrht by Reirajrpc Piinda, in the Zillah riaim by 
Court of Jessore, on the January l8()0,or2Gth of 

of the Bengal year 1206, to recover fioin Gopee Molnin a*»d 
Ladlee Mohiin, certain lands si mate at inoir/a Niirinrler{)oor into ivcover 
pergunna Chuneotea. 'J'lie annual produce was estiinaicd at 525 certain 
rupees. The plaintiff claimed under a suuniid, dated the 1 1th 
Aghun 1200, by which the lands were alleged to have been granted \jkhirit). 
to his father as hirt^ or charity lands, exempt from the p.iymcnt ol cinim dis- 
revenue, by Ranee Neelrr.unee, widow of Raja Srik.uiiit Rai, for- mi-ssed ou 
nier zemindar of the pergunna in which they arc situated. 
plaintiff stated that his father hedd them exempt from revenue 
under the sunnud; that, on his father’s decease, he succeeded ti>otu‘e /«;&/«- 
them; and that the defendants, having purchased at public sah* b«d 
the perjrnnna in which they are situated, wronghilly d is possessed 
him. for the detendants it was pleaded, that all the lands fiir- 
merly held free of revenue under the title of birt^ by Ranee Neel- the Jisses-s- 
inunee, were resumed by Government at the decennial settlcineiif »a*rit o( a 
in 1197; that tl»e Ranee could ba\e had no authority to make 
grant of thorn; and that tlie (lefendaiits, in purchasing the per- 
gumia Cliniigotea at a public sale, became propiicn>rs of the pimileuis. 
lands in (jiicstiou. A copy of the engagement for the decennial 
sottlemeut of tlie pel giinna, made with the former zemindar, was 
piodiiced by the defendants, to shew that the lands had been re- 
sumed, and includeil in the assessment ; but as this docimicnt 
stated in ueiieral r«anis the rcsumpticm of the birt lumls of the 
Ranee, wiihont sp- cifying those in question, the Zdlah Judge did 
not coiisiiler it to alford proof i f iheir haviiivr hceii resinned. And 
as witnesses for the plaiiitilf deposed, that Ranee Neelinunee held 
the lands as birt for a senes id' years ; that she executed the sunuud 
piodiiccd hy the plaiiitilf, t ran sfei ring them loliis fallier; and that 

Atrc virre jiisf|irii rent ans; rVst-ii-dire jiisqiran termo lo plus rei'iile 

iU‘ la vie ordiiiaiiv Iioiiinu-s. tVllo pivsmiiptioii cst Into de plii.sivurs iois 
Koniaines; lo sju ic uvdit parlc cU* Oii ne pvid point di* viu* ceite 

presoniptioii lorsqu'apivs iin certain loins d’absenoc los iinn'islrats porinottont 
aiix horodors pro'.oinpiilV do p^irlairor los bioiis dt? rid)>oiit, dunt ils semt cuvojes 
en po'^sossioii. Co partaa-o iio'sr j.uiiai.s ipic proviMonnol, 

“ LViivoi on posso.sslon dos bioiis d’lin absont iie’.sr ]ioirit ntsujotli a boauronp 
do foniialito. (^oaiid I’absoiioo ost coiistanto, los borolicrs prosoiiiptils pivsontoiit 
lino requoto an .Inoo, par laqiiollo !l.s doiiiati<ioiit a otro oiivoyos ou possossioii, ot 
a olrc autori'-f’s do pnrlasjor los bions dc TsiIimmiI; ot siir los concliihioiis dii ini- 
nistorc piddic, (pii sont iiidisjionsablcinont nooossairos dans cc.s sortes do *le- 
niaudos, lo Jiifre pruuoiice I’oiivoi on possession; on lo refuse, s*il no croit pas 
juste do raccorder. A Paris M. le Lleutennnt Civil nVccorde eea sortes d'envoi 
eii possession ipdapres trois annecs d’absenre, prouveospar acle do iiotorictc joint 
a la re^pii^to; on par autre piece equivalent.’* 

The modern code of Freiioli law lias made some clianges in the formalities to 
be observed in obtainiiifir an order of possession, as well ns in ibe period when it 
mav be granted, and the roiisoqiioiices atleiulaiit on it. Hut ibe decision of the 
Court was governed by the law us it stood wlicu the scttlciutfut of Cliuudern&goi& 
wus captured. 
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1806. the plaintiff's father held them under the sainnud; it was the opi- 
*■ ■ ■■ — nion of the Zillah Judge, that the plaintiff was entitled to thenv 
Beiragce and judgment was accordingly given in his favour in the Zillah 
Pimda, V. (joint, with costs against the defendants. 

liunTha-** npp<‘a! by the defendants (the purchasers of the pergunna) 

koor and from this decision of the Zillah judge to the Provincial Court of 
Ladlee Calcutta, that Court considered it to be proved from the copy of 
xlTkoor /emindar\s engagement for the settlement, produced before 

a oor. Zillah .liidge, and from a letter explaining the settlement, 
addressed, at the time, by the Collector of the district to the Board 
of Revenue, that the particular lands now sued for as fiee of reve- 
nue under the title of hirt^ were resumed, with the other hirt lands 
of the Ranee, at the decennial settlement, and included in the 
assessment of the pergunna. It was ronsequenrly held by the 
Provincial Court that the lands in question were included in the 
purchase of the pergunna, made by the defendants, and the 
decree passed by the Zillah Court in favour of the claim of Beiragce 
Fund a, was reversed, with costs. 

On afjpeal by Beiragcc Piirida from the decision of the Provin- 
cial ('onrt to the Sudder Dewanny AJawliit (present .1. H. lluring- 
ton and .J. Fonibelle), the grounds of the iinal judgment were as 
follow: from its apfiearing that the account given hy the wit- 
nesses for the apf)ellant, respecting the time and place of the 
alleged snnnud being executed, was at variance with the answers 
of the appellant, when questioned on the subject by the Siulder 
JJew’anny Adawlut, doubts were entertained by the Court whether 
the document was even genuine; and, at all events, the Court 
deemed it not valid, on the ground of its appearing that the l.imls 
were settled by the zemindar on Ranee Neelmiiriee, merely for 
her personal inaintcnance, and that she iiad no authority to trans- 
fer them. It was evident, as noticed by the Provincial Court, that, 
at the decennial settlement in 1198, the lands in question, before 
held as htrt by th»? Ranee, were resumed by (jovcrnmcnt, and 
incliidi'd in the assessment of the pergunna, under the rules laid 
down for tlie reMjmption of private lands, in the 49th section of 
regulation 8, 1793. And it was found, that the Ranee, wlio did 
not die til! upwards of tw'o years afierwaids, advanced no claim 
to hold the lands in question under the former tenure; and it also 
appeared, that in 1203, an action had been broiiglit in the Zillah 
Court of Jessoio, bv the heir of the former zemindar, Srikaunt 
Rai, for the right of bolding these and other lands exempt from 
revenue, and that, bv the decree passed on the case (from wliich 
no appeal was preferred), the claim was rejected, and the lands 
declared liable for the public revenue. The Siidder Dewanny 
Adawlut, therefore, pronounced the claim preferred in the present 
case by the appellant, to be inadmissible. 3'he decree passed 
against it by the Iboviricial Court was accordingly affirmed, with 
costs against the apf^ellant; and the disputed lands were declared 
to be included in the purchase of the respondents, subject to lb& 
payment of the established revenue to Government 
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RAMDIIUN RAI, Appellant, 
versus 

BIS HEN NATH BOSE, Respondent. 


Feb. 7th. 


THIS was an action broug:ht by Ramdhiiii Rai in the Zillah Claim by 
Court of Jessore, on tbo 20ih of Fcbruaiy 1804. oi lOtb of J 

of tlie Bengal year 1210, to recover from Bislieniiath Bose posses • ,,*,,ver poa- 
sion of ** Kutymungla,” and other villages, seven in number, the sfssion uf 
annual produce of which was estimated at 2,225 rupees. It was 
set forth in the plaint, that these villages were formerly held on a 
free tenure by Ranee Unpoorna, wife of Srikaiint Rai, once a pomlent, 
considerable zemindar in the district ; that in Poos of the Bens:al on the plen 
year 1208, they were sold to the plaintiff by the Ranee; and that, “J 
as a lease of them, to the end of 1209, had been granted by the 
Ranee to a person named Nuncloolal, the plaintiff, after his pur- o” the** 
eiiase of the villages, allowed the tenant to continue in possession fact, jndg- 
nil ins lease expired, at which time the plaintiff look possession for 
himself, and remained in possession till Poos 1210, when rei„s^Hted 
defendant, with several others, forcibly dispossessed him. The-fhcrM- 
plaintilK therefore demanded to be reinstated, under the rules pnndeut 
routaiiicd in regulation 49, 1 793. coneeriiiiig forcible ejectment. 1*^^^ ^*’7 

'I’he defendant alleired, that the plaintiff' liad never been in actual *}”/**" 
possession of the villaL»'es, and consequently denied the alleged in a 
dispossession. He stated that tlie per.:iiiina Saliis, in which roiridur 
the villages are situated, was purchased at }»ublie auction by 
himself and another; and that they were put into possession by 
the Collector of the district. The defendant further stated, that 
the plaintiff' could have no light or title under any sale made to 
him by Kaiicc Ciipoorua in 1208, us he could prove that all dtrS 
lands formerly held by the Ranee, were resumed several yea/s 
before, at the df ceniiial settlement of the pergiinna. I’here did 
not appear to the /illah .lodge any proof that the defendant had 
been jiut into possi'ssion of the \illa^es in qiiestioii by the Collec- 
tor's officers. From the I- stiinony of witiKSses fur I he plaintiff’ it w.is 
considered to be proved, that the plaintiff’ was in possess.on fiom 
the beiriniiing of Sn/wufi to Po<is 1210, and in tlie latter month 
iv»s foreiiily disp<).ssessed by the dcfeiidunt. A summary jiidg. 
nient was tlierefoie passed in the Zillah Court for the plaiutiff"s 
brdiig reinstated in possession, with ci sts .against tlie defendant. 

On an appeal jurfeiTed by the defendant from the above 
decision to the Pioviiicial Court of Calcutta, upon the p’ea lluit 
the case did not romp under the regulation relating to forcible 
ejectment, the rroviiu ial ('oiirt diil not believe the evidence re.s- 
lioctiiiii* Rauiiihiin Bai having been in possession, and haviiu’ been 
dispossessed by the «»tlier paity ; and considered the plea on which 
the .appeal was brought to be valid. ’I’he Cmirf were chiefly led 
to reject the e\id>*nce for the claimant, from ils apr>earin$r to them 
that he could have no tide to possession uiKb*r the sale stated to 
have been made to him by Ranee Unpoorna, as the whole of the 
Ranee's /ji// lands had evidently hern resumed long before the 
date of the sale, so that the Ranee could have had no power to 
transfer the villages to the claimant. The Frotincial Court re« 
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] 80 (>. versed tlie summary derision passed in favour of the claimant by 
„ ~ the Zilluh Jud^e, aud decreed tliat the other party should remain 

R^uidhun possession. 

Bishennatli appeal by the claimant from the above decision to the Sud- 

Buse. der Dewanny Adawliit (present !1. Coiebrooke and J. Fombelie), 
it was shown that the villages were actually bought by the 
appellant, as stated by him, from Uaiiee Unpoorna, two years 
previously to the public purchase of pergiinna Sahis by the 
respondent, and that the Collector did not ^ive the respondent 
possession of them, but only of the rest f>f the pergnuna. The 
^^iidder Dewanny Adawlui considered it established by the evi- 
d(.noc, that the appellant was in possession of the villages in TilO, 
under the sale from the Uunee, and was forcibly dispossessed 
by the respondent ; and the Court therefore overruled the opi- 
nion of the Provinend Court of Appeal, respecting the provisions 
of regulation 49, 1793. not being applicable to the case. A final 
order was accordingly passed for affirming the summary decision 
of the Zillali .bid jc, and reinstating the appellant in possession of 
tlie vill.ices, lea\inu: the respondent to bring a regular action to 
try the question of right, if he considered that the Stih? I)y Kanee 
IJnpoorna to the appellant was illegal (is in the Court's opinion 
it [irobahly was), and th it the viihg-s wt.*re included in his pii'dic 
purchase of percunna Sahis. 'I he costs lu each of the Courts 
were adjudged against the respondent. 


iSOfi. SHEW A DAS, AppC'lIant, 

— versus 

Feb. loth. BISHENNAT!! DObEIC, Respondent. 

Claim by 

was an action broiiuht bv Bislionnath Dobee, in the City 
poudeiitto Court of Benaies, on the 2iid of .Inly ISO J, against shewn Das 
lialf ilip and another, named ilurnpershaud Doheo, for the ic 'overy of lialf 
value of a the value of a diamond, estimateil to be worth 70,000 rupees. 
o^yMch* claim on the part of the plaintitF wus in right of iidieritunce 
his late fa- his deceased father, Bliohindur Dnhee. It appeared, that 

tlicrwas the pluintifi’s father, and Hurripershnnd, Ins unt ie, succeeded to a 
joint pro- joint estate, of which the diamond in question formed apart; th it 
liiii^ijncle^*** the value of it Avas not divided between them wilb the rest of the 
andwliicii : but that it was deposited with Hun i))ershaud as thejiunt 

the latter property of the broihcrs. Ilurripershand, however, had pawned 
liad pawned the diamond with the ilefendant Shewn Das ; and there had been 
a previous law-suit between the defendants, in which Sliewa Das 
Tbe pl(‘d{rc i^^d obtained a judgment for a balance due on the plerl«j:e. It was 
not admit- stated by the pluintilF, in the present case, that the diamond was 
ted toaf- pawned by Murripershaud without the knowledge or consent of the 
plaintifl'*s father, the joint proprietor of it; ami that tlie action 
njjhr, and biouuht on the pledge liad arisen fioin collusion between the two 
Judgment defendants, with an intent to defraud the phiintilF of Ids half share 
jivenin^ of the value. The plaintilF, therefore, alleging the pledge to be 
kis claim. required the aiumond to be sold in satisfaction of his hero- 
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ditary claim, in preference to its heiiio^ applied to satisfy the clai.n 1806. 
of the pawnee. The defeiKlaiit, Hurripershaud, did not deny that — — 
the diamond had been the joint property of the plaintiff’s father 
and himself, but denied tliat the pledge was illegal, alleging, that ” 
the money raised on it was for the purpose of discharging debts 
due from the joint estate, and that they were discharged with the 
money so raised. The other defend uit, Shewa Dus, alleged, that 
the diamond was pawned to him by Hiinipershand as his sole 
property; that he received it as such; and that his light under 
the pledge could not be ailVctrd by any eKiiin on the part of the 
plaintiff. The City Judge admittid llie pliiintiff's claim, in right 
of his father, to have the value of (he ditmond, as having been the 
joint propel tv of Ills father, and pawned without his fat tier's con- 
ciirrence; but at tlie same lime expressed a suspicion, that the pre- 
sent action had proceeded in a gieat measure from collnsiuti 
between the plaintiiV and the (kferidant Ilurripcrshaud, with a 
view to preclude the defendant Shewa Dus from recovering 
money which he had advanced on the plcd‘/e, and which Jiad been 
adjudged to him by a previous decree of the Court. It was 
therefore deciiled, that the value of the diamond should be 
realized by [mhlic sale in the Court, and that a sum, equal to half 
the value so realized, should be recovered by tlie plaintiff from the 
defendant llurripershaud ; but it was provided, that the piocecds 
of tliC diamond should, in the first instance, be applied to the 
satisfaction of the former jiidcmeiit, in favour of the defendant 
Shewa Das; the surplus, if any, falling to the plaintiff in part of 
the present claim ; and (he remainder being made up to him from 
any other assets of the defendant llurripershaud. M he costs were 
directed to be paid by the plaintiff and Hun ipershaud jointly. 

Oil ajipcal by the two defendants from the above decision to the 
Provincial Court ofBeiiarrs, that Court concurred in the admis- 
sion of the claimant's hereditary light to half the value of the 
diamond, but did not concur in the decision passed on the 
case by the City Judge, uphotdiicj: the validity of the pledge in 
preference to the hereditary claim. On a reference by the 
Provincial Court to its Hindoo law officers, it was ascer- 
tained, that under the Hindoo law, the pledu:e having been given 
without the consent of one of the joint proprietors, was invalid as 
fur as related to that proprietor's share in it; and it was moreover 
evident to the Court, that Shewa Das, who was a jeweller in 
lienarcs, where the diamond in question was well known, must 
have been aware, when he accepted the pledge, that Hurriper- 
shaiid was not the sole proprietor. It was presiiinabie, therefore, 
that there was. fraud in the transaction. And it being the opinion 
of the Provincial Court, that the claimant w'as entitled to recover 
half the value of the diamond from the proceeds of the sale, and 
that the remaining half, only, could be appropriated to the satis- 
faction of the former decree in favour of Shewa Das ; the decree of 
the City Judge was amended, and judgment given accordingly by 
the Provincial Court. The costs in the City and Provincial Courts 
were made payable by Shewa Das and Hurripershaud. It was at 
the same time provided, by a clause in the decree, that, if it should 
actually appear that Hurripershaud had paid off, with money 
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1806. raised by pawning the diamond, debts due from the joint estate» 
which fell to himself and the father of the claimant, he might bring 
r Separate action against^he claimant for his share of such debts. 

a'atbDobee. ^ further appeal by Shewa Das to the Sudder Dewanny 

* Adawliit (present J. H. Harington and J. Fonibelle), it appeared, 
on the ailniission of the appellant, that the debt for which the 
diamond was pawned to him by Hurripershaud, was a personal 
debt due from the latter, unconnected with any claims on the 
joint estate; and as the Sudder Dewanny Adawliit was of opinion, 
with the Provincial Court, that the transaction between the parties 
to the pledge could not aifect the respondent's share in the pro* 
perty of the diamond ; the decree passed by the Provincial Court 
111 favour of the claim was coutirmed, and the appeal dismissed 
with costs. 


Feb, 24 tb. 


SHEO>DEAL RAI, and others (Sons of Prem Rai, deceased), 
Paupers, Appellants, 
versus 

DllUNPUT RAI, Gomashta^ (on the part of the banking-house of 
Thakook Das and Govind Das), Respondent. 


Clrtlm by THIS WMS an action brought by the late Prem Rai, in the Zillah 
©nbea*)- ^®***‘^ on the 4ih of March 1802, to recover from the 

rcllanrsr pel sons ul whose banking-house Dhnnput Rai was Gomashtay a 
to recover village called Puchtukee Judoo, held on a fric tenure under the 
certain title of nankar ; and also to recover from the defendants the profits 
to”iIie res village during a period of alleged illegal pos- 

pondeiit by session. 'I'lic annual produce of the village was estimated at 
one of the 1 ,.005 rupees. 1 1 appeared, that on the 1 5tli of Kartic of tlie Fusslee 
claimant's year 1198, corresponding with the 6th of November 1790, deeds 
the^'lirn hi/c-bil’Wnfa, or mortgage and conditional sale, redeemable 
that tlic within eiulil months, were executed to the phiintifT on the villages 
son’s act in question, for a debt of 2,100 rupees, 'flic period expired with- 
wasiiot out the mo:lj:age being redeemed, and the sale in consequence 
Tbecomra- absolute. The deeds were sent to Chupra by tlie pluintifr, 


ryappenr- charge of his son Jooba Rai, who, being there arrested for au 
ingfroni arrear df revenue due from other lands, transferred to the defen- 
circiirn- dant the bye-bil-'wufa sale, with the deeds and papers connected 

2,105 rupees, reserving an option of redeem- 
jiidcment ***& transft*r within fifteen days. A written engagement was at 
girpri a- the same time executed by Jooba Rai, to give the defendant pos- 
gainsi the session of the village, if the money advanced were not repaid within 
ciaiflo, agreed on. Jooba Rai neither repaid the money 

nor gave possession of the lands; in consequence of which 
the defendant brought an action for possession, under the engage- 
ment, and obtained a judgment, on the 19th of September 1793, 
under which he had since held the village. The plaintiff, in the 
present action, sued to recover the village, alleging, that the pur- 
po.se of his sending the deeds to Chupra in charge of his son Jooba 
Rai, was to obtain an order from the Collector to put him into 
posseasicn of the village ; that the son was not authorized to trans- 
fer the deeds, but did it without the plaiutiiTs knowledge or con- 
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sent; that he was induced, by collusion between the defendant 1606. 

and the Collector's Dewan^ to enter into the written en^agetnent, 

when arrestecl for the arrears r which written engfagement 
plaintiff asserted to be illegal and of no avail. The defendant ohnnout 
pleaded,- 1st, that the transaetion was peifectly fair, and not with- Ru’u 
out the sanction of the plaintiff; ‘iiid, that the former judgment 
must bar the present claim. It did not appear, from the record of 
the former trial, that any objections against the judgment had been 
then offered by the present plaintiff on the tfrounO of the written 
cngaueinent not having been authorized by him; an.) as the Zillah 
Judge was of opinion that the former judgment had determined the 
merits of the case, und that it could not be a^ain brought foiward, 
the plaintiff's claim was dismisse<l in the Zillah Court, with costs 
recovcral>'e fiom any property wliicli might hereafter be found in 
bis |)('ssc>sion. 

On appeal by the pi lintiff to the Provincial Court of Patna, that 
Court confirmed the tJecrec of the Zillah Judge, more espc'Cially 
from i:s appearing, that, although the transaction between Jooba 
Rai and the respondent took place nearly nine years before the 
present suit was nisiituted, no previous steps had been taken by 
tlic appellant (or setting aside the engagement then executed by 
bis son; fiom whiidi it was inferred, that the transaction took 
place wiih the app^^llanrs concurrence. 

The appellant having died in this interval, was succeeded by his 
sons. wl'O under his ri'jht and interest in the cause, pieferred a 
fipvther app< fd to the Sndder Dewanny Adawlut (piesent J. H. 
Hariiigton and J. Foinl.t-lic). 'J his Couit concurred in the opinion, 
that as no objection had been offered on the part of the father 
of tliC appellants, against the former judgment, by which posses- 
sion was decreed to the respondent, and no appeal from it had been 
preferred during tlie long period Inch had elapsed since it was 
passed, it was iiifcriiide. that the transaction, concluded with the 
respoinlcnt by Jooba l»:n, respecting the transfer of the hye-biU 
wvfa put chase, took place with the sanction of his father; and the 
former judgment, founded on that transaction, was held to be 
conclusive agaiinst the present claim. 1 he decrees passed against 
the claim, by the Zillah and Provincial Courts, were in consequence 
finally confirmed by the Sudder Dewanny Adawlut, with costs 
recoverable from the appellants, in the event of property being 
found in their possession. 


TO!,. 1. 



130 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


.180(1. RADriAKrSHEN RAI, and others, Appellants, 

versus 

Marchl7th. RAMMOHUN KAI, Respondent. 

Clnim by a THIS was an action brought by Rammohiin Rai in the Zillah 
KtMniiiilar Court of Hooj^hly. on the IStli of November 1799, or ‘2nd of 
for reiii of the Bengal year 1206, to recover from lladhaki>hen and 

kged by" ^>thers, heirs of the late Ranikishen lliii, the snm of 874 rupees, as 
the tenHntsrent, for part of 1206, of about 501 beet^as of land at Tarahath, in 
to be lont- pergunnah Govindpoor, of which the pldiii tiff was zemindar. It 
set forth in tlu? plaint, that Kaink'shen II ai farmed the inoiiza 
Tarahath from the Bengal year 1193 until his decease, which 
to bi*\lue happened a short time beftJiv the date of the action ; that, during 
to the /e- the peiiod of liis farm, he illegally assumed, as a free tenure, in the 
*”r of some of his relatives, three portions of land, amounting 

CIhuu to toirether m the extent specified in the claim ; that, in the beginning 
reniofibc of the (Miircnt year, the plaintifi' purchased the pergiinna in which 
rema. inter lands are situated, and demanded the lent of them from Ram- 
ihe^aai'min whicii he refused to pay. and of which the defen- 

of assess- daiits also refused payment. 'J’l.e defeniiants alleged that the 
iijtfiit to lands were Icirallv held by them on a fiee tenure utider luA- 
wbicb /lira; jrrants of {/ew'U/ur Sind ?/to/if/tleran, fiom former zt miiidars, 
Wn and that they had h* Id them indepeiuiently of Kamkishcii, 
coivabh*, pl’iol* to his decease. The Zillah Judge deputed an anmeen to the 
under the spot, and it appealed from his report, coiroboraled by evidence, 
rcRulaii- lands were subject to the pavmeMt of rent in 1193, when 

vernmont* Rainkishen commeiiceii ; and that he alienated 

at the suit greater part of them from the rental at the commencement of 
of the col- his farm, under pretence of a sunund for the snperintendant of 
lector. iiie hazee znmeen dvfter (an cjflice formerlv established by govern- 
meiit fur the invcstijation and registry of liihhiraj grants) con-* 
firmimr ]irior grants for holding ihem cm a free tenure. 'I’liis 
sunnud, as produced in Court hv the defendants, and alleged by 
them to be genuine, was in favour of P.amki^hen, as bead of the 
family, dated the 17th of February 1787, corrcspondiuir with tlic 
beginninir of the Bengal year 1193, and purporting to have been 
given by Mr. Yonriir, the officer superintending the buzee znmeen 
duffer. Blit the name of .Mr. Young on this sunniid did not 
appear to correspond with that officer's signature on other authen- 
tic p:iper.s; arid there was an inconsistency in the number of it 
(118.3) compared with that of another authentic (1690), 

dated only a few days after it, wldcli, considering tlie small 
number of sunnuds usually issued at the time, was not at all likely 
to have been irranted at so great an interval in the numerical 
order. The Zilluli Judge therefore rejected the document as not 
genuine. It was bis opinion, that there was no title for any of the 
lands beinif held on a free tenure ; and as the rent, for the part of 
the year 1206, to which the claim extended, was, according to the 
valuation, 950 rupees ; this sum was declared recover- 
able by the plaintiff from the defendants; and judgment was 
given accordinglv in the Zillah Court, with costs against the 
<iefendaut8; an option being at the same time left to them to have 
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another valuation made, if they objected to the rate of the valuation J80^. 
reported by the aumeen. 


On appeal by the defendants from the above decision to the Radha- 
Pi'ovincial Conrt of Calcutta, that Court conc«irred in the ziliah kiblit-n Rni 
decree, and affirmed it, with costs aysinst the appellants, and with 
interest on the amount adjudged, to the date of the decree iniiunRai. 
appeal. 

On a further appeal to the .^Udder Dewanny Aduwlut fpre.^ent 
H. Colebrooke and J. H. Harington), the sunutid piodiiced by the 
appellants before the Ziliah Judge, in support of the ailege J Vight 
to the hinds, being still affirmed by them to be genuine, and lo alFord 
proof that the lands harl been duly granted as Inkhiraj ; the Court, 
in oriler to a'^certain tlie fact, obtained from the records of the 
Boaid of Revenue the original documents of the bazep. zumeen 
dufter. No trace of the stinnitd appeared in tliis register; and 
the number on the sunnud answered in the register to an entirely 
<liff‘erent sunnud f«.'r other lands. The sunnud in question wag 
tlierefore finally rejected; and it was pronounced by the Siidder 
Dewanny Adawlut, after the inspection of other documents and 
papers produced in the case, tiint there was no proof of any right, 
nuder a competent grant, to hold the lands in question exempt 
from revenue. But unilcr tlic rules contained in section 7 and 
11, of regulation 19, 179J, which diiect that the assessment of 
lands, exceeding the ipmiitity of 100 bcag.is, held exempt from the 
payment of revenue, under incompetent giants, previously to the 
Jstof December 1790, sliall belong lo Government, and be re- 
covered, not at th(’ suit of the zemindar, but of ihe. Collector on 
the pari of Government, it was the opinii'ii of the Snd icr Dewanny 
Adawlut that tiie respondent could not. inaintaiu his vvh le ci.um 
to the rent of the lands in qnesiioii. With ihe exception of aliout 
100 boega.s, termed the “ Jote of Mnduii Hai,*’ and r.ded al the 
rent of 41;>riipeis, whicli were nscertaiiied, ami also admitted liy 
the appellants before the Suddtr Dewanny Adawlut, to bave been 
always a^scssed till witliin ashoit lime before the present suit, it 
appeared clearly to the Conrt, that the remainder of llie lands in 
question had been held c\cnj|»t friuu assessment, by the late llam- 
Kishen, or by persons of his family, under crants from zemindars 
of the pergunna, previously to the date specified in the regulation 
liled ; audit was therefore pronounced, that, tbougb they were 
icsuinable, as having been alienated from the rental, by incompe- 
tent authority, since I76c). (the date of tlie Dewanny) ihe respon- 
dent was not the person authorized to claim tlie ie\ennc of them. 

The ('ourt, fhcietnre, rejected the claim of the respondent to rent 
for these lands, and only admitted his liLiht to 415 nipees, as irnt 
due, in 12{if), on (he quantity of one hundred bcegas, which were 
ascertained not to have been held on a free tenure on or befinc the 
1st of December 1790, The decrees of the inferior courts were 
accordingly amended, and judgment given for the respondent 
recovering this sum from the appellants, with interest trom the date 
of the ziliah decree. The costs in each of the courts were dircclei 
to be paid by the parties respectively. 
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>806. PUDUM NATH RAI, Appellant, 

” 7T versus 

•**>■2“^* RANEE JUDESREE, Respondent, 


Claim by 
Che res- 
pondent to 
possession 
of lands, as 
baring 
been pur- 
chased on 
herncriuint 
and with 
her money, 
by the ap- 
pellant; 
which the 
appellant 
denies. 
Judgment 
for the res- 
pondenr, 
on the ap- 
pellant's 
written ac- 
knowledg- 
ment of the 
fact. 

The vali- 
dity of an 
instrument 
upheld, to 
which a 
surrepti- 
tious addi- 
tion, pur- 
porting that 
it was void, 
had been 
made hy 
the sub- 
Bciiliiiig 

party. 


THIS was an action bronsht by Ranee Judesree in the Zillah 
Court of Dinajpore on the 16th of March 1801, or 5ih of Cheit of 
llie Beiifral year 1207, to recover from Pudum Nath Kai possession 
of pergunna Ali^^aon and other lands, the annual produce of which 
was estimated at 2,803 rupees. It was st t forth in the plaint, 
that, on the lands in question beiiu^ adveitised for puiilic sale in 
Asin 1206, fur the recovery of arrears of the public revenue, the 
plaintiff deputed the defendant, as iicr ug^ent, to purchase them in 
tier name, having furnished him with money for the purpose ; that 
the defendant, however, thought proper to purchase them in his 
own name, with the plaintiff’s money, and to give himself out as 
the real purchaser, thouu'h he was afterwards induced to give the 
plaintiff' possession, and to execute an acknowledgment in wMstiinr, 
admitting that the puichase was made on her account ; that he had 
since, however, illegally deiuived lier of possession, wliicli she 
brought the present action to recover. The defendant alleged 
that the lands weie his property, and tliut he purchased them for 
himself, wiili money borrowed for the purpose. He produced a 
bond, purporting to have been given by l»iin t > a hanker of whom 
tlie purchase money was borrowed. No proof was brought in 
support of it. The plaintiff, on the other hand, produce! two 
documents decisive on the case. I'he first was, the written ac- 
knowledgment of the defendant (as stateil in the plaint), heariiiQp 
date the 22d of Kartic 1206, and acknowledging that he purchased 
the laiMis for the plaintiff; that they were tlie plaintifl’s property; and 
that she was at liberty to have her name substituted in the reiristry, 
as proprietor, wiienever she chose. After the defenda'it’s signature 
to this paper, there appeareil liie word nnku, or defective. The 
defendant accoidingly did not deny tlic instrument, but denied its 
validity. The account he gave of its execiiiioii was iinprohahle, 
and unsupported by proof, viz. that he Imd been persuaded to 
execute it, from respect to tlic plaintiff’s family, on the veihal 
promise of the plaintiff’s son, Nubkislien, to indemnify him ; and 
that lie therefore wrote on it the word naftis, to show that no 
authority was to be attached to it. From llie evidence, however, 
of the subscribing witnesses, it appeared that the ilefendaiit, at the 
time of executing the paper, dcclaied it l«; be binding, as well as 
voluntary on his part; and that the word naki s wtis not ob.served 
hy them on the paper when they attested it. 'J’he plaintiff* indeed 
stated it to have been surreptitiously added ; and the Zillali .ludge, 
to whom it was evident that it had been added with an insidious 


intention of invalidating the instrument, held that it was of no 
effect against its validity. The second document, which fully cor- 
roborated the former one, and which, independently of it, might 
have been sufficient evidence of the justice of the claim, was a receipt 
of the defendant for the sum of 6,987 rupees, advanced to him by 
the Yilaintiff for the purchase of the lands in question on her 
account. The defendant denied this receipt, but it was fully 
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proved. It being the opinion of the Zillah Jadge that the de- 1806. 

fendant, without any title to the lands in question, had been 

endeavouring, by an evident fraud, to deprive the plaintiff' o* 
them ; and that tliey were the plaintifF*s property under the pur- Ranoc * 
chase made on her ar count at the public sale ; judgment was given Judcsrcc. 
for the plaintiff ill the Zillah Court, for the recovery of them, with 
costs against the defendant. 

On appeal by the defendant from the above decision to the 
Provinciiil Court of Moorshedabad, and finally to the Sndder 
Dewanny Adawiiit ('piesent H. Colebrooke and J. Fombelle). those 
Courts respectively concuried in the zillah decree, and confirined 
it, with costs a^rnin^^t the appellant, and with an order that the 
profits realized from the lands by the appellant during the time he 
had been in possession, sliould be refunded to the lespondeiit. 


RAJA GIUSCIIUND RAI, Appellant, 

VD'StiS 

SUiMBHOOCHUND RAI, Respondent. 

THIS was an action brought hv Sumbhoochiind Rai, in the 
Zdlah Court of Nuddea, on ihe 23d of Alay 1804, or 12ih n{ Jeth 
of the Bengal year 1211, against Grischiind Hai. a minor (his 
guaniini being joined witli him in the suit), f(.r the recovery of 
40,808 rupees, as air<'ais of an annuity. 1 he plaiiiiifT was one of 
the younger sjjiis, ai d the defendant the second in descent from 
the eldest son of Bajah Kishenchnnd. formerly zeminoar of Nnd- 
dea III tlie time of Raja Kishenchnnd, tlic zcmindarce liad been 
held Uias, or nmier the immeiliate management tJ* the officeis of 
Government, a moshahira.ov allowance in consiiieration of his p;o- 
pnetury right, ainminting to tvvo lacks of rupees per nunum hemg 
received by the Raja from Gove nment, in lim of the profits of Ids 
zcmiiidaree. 3'he Baja, hcfvire his decease, not vishing his estate 
to he divided among his family, s itled it on Ins eldest son, by a 
will dated in the Bci gal year 1187, with the condition that certain 
annniiii'S shonM be paid to the younger sons for their snopoit, 
out of the 7/ms/m Air nr, or allowance made bv Goveinmeiit to the 
proprietnr. The eldest son, on the zemindar's deaih, succeeded 
accordii gly to the esiate, as sole proprietor. 1 he amount of the 
plaintiff’s anniiitv under the will (payable by monthly inslalmeiils). 
was originally ].5.()()0 rii))ec'S, but on tlie occasion of a lediictinn 
being ma«le by Goveinment in the prcprietoi’s allowance, w hich 
was higher than the usual proportion, hail hem settled, with the 
plain tifTs acquiescence, at 12,000 riif»ees. 3’he father of the defen- 
dant (or grandson of Kishenchnnd), who sncceedc^d on the xleccase 
of the eldest son, entered into engagements with Goveinment for the 
revenues of the estate, and took it into his own munugement, wilb- 


180 G. 

May Dth. 

Clnim by 
llie respoii- 
ftent nil ibe 
appellant 
ror arrears 
of an Aii- 

On proof of 
the riulit to 
the annui- 
ty iiiider 
loriiirr 
jiidipiientfl, 
and of the 
arrears cle- 
iiianded bc- 
iup unpaid, 
jiidsriiieiit 
in favour of 
the claim, 
Piiiictiial 
pHyiiient 
of the an- 
nuity to bo 
eri forced 
ill future 
witliout a 
new suit. 


The artifire prartised by *be defendant fand appellant,) who privately 
added to bis siKnatiire a short (ieclaratioii of the invalidity of the document, did 
not avail apraiiist the evidence of his tick tin wiedpiiient. His signature to the 
document was taken, by all the Courts, in the sense in which it was understood hy 
the other parly and witnesses, and iu which he gave it to be understood, at the 
time of hU aflkiug it. 
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1806. out reference to the consent or concurrence of the annuitants. The 
J.T p . estate had now devulvud on the defendant; hut ir had hy degrees 
cliund Rai ^^**siderably declined in value, in the hands of his father, and 
t’- Sum- ’ sinc e his own succession; many of the lands having been sold 
bhoochuud for arre.irs of revenue. In the piesent at tion, the plaintiff stated, 
that in a former suit against ilie dufeiid.inrs father, he had reco- 
vered arrears of the aniiiiitv in question up to the bcgiuninsf of 
•Si^aivmi r207, from which lime to the eiol of Btjstihh 121 1, a peiiod 
of three yeaisaiul nine months, there was due fr.»m the defendant, 
as proprietor of the zeiniiid.iree, the sum of 45,000 rupees; of which 
the plaintiff had received only 4,192 rupees; leaxiinj: the aiuoiirit 
demanded, due from the defendant. The d('fe!id.int did not ques- 
tion the conditions of Raja Kishenchund's will, hnt pleaded, that 
the plaintiff’s aiiiiiiity was fixed at 12,000 rupees, when the 
zemiiifiaree was entire and productive ; that now, in consequence 
of the large portion of lands which had been sold for a: rears, there 
were no assets to pay so larvae an annuity; and that it oimht to be 
reduced in proportion to the decay of the estate. The defendant 
also alleirc d, that, of the sum oetnand' d hv ihe plaint if as arrears, 
12,250 rupees had been paid to him. 'rhi>, however, was denied 
by the platnnff'; and the flefeiid int adduced no proof of it. From 
the record of the foiin. r cause, respectioir arrears of ilie annuity in 
question, decided in tlie Ziilali, on tin* Gih of April 1801 , and after- 
war<!s confiinied in ani>eal by tin* Provincial Court of Calcutta 
anti by the Sudder Dewauny Adawlnt. it appeared, lii it the plea 
now offered by the defendant, with resp -ct to a reduction of the 
annuity in proportion to the decrease of the estate, had been then 
offered, and reject d by the sexeral courts; the grounds for whose 
decision were, that, as the father of the present defeinlant. instead 
of continuing the estate under the mana'jernent of the officers of 
Government, and of receiving the moshnhirft, which was the fund 
expressly destined hv the will of Kisheiichiind for the paynnuit of 
the annirtic'S, and which, under the ojition given to proprietors of 
estates, mi.rht, at tlie rate ultimately fixeti, have been continued 
uiniiminisln d to tliis day, chose, wiUioiit the piivity and concur- 
rence of the annuitants, to take the estate into his own management, 
it was not just that the annuitants, who would not have participated 
in any eventual proHt accruing from the nieasiire, should be lial)lc to 
.suffer by any contingent loss; that, thereiore, tlie circumstance of 
the estate having decreased in value, fioin mismanauement on the 
part of tlic proprietor, ought not be allowetl to affect the amount 
of the anniiiiies; and that the payment of the whole amount of 
them (under the condition with which the estate was settled on 
the elder branch of the family), was dcniaiidable by the annuitants. 

In the present case, therefore, the Zillah Judge observed, that there 
could be no question respecting the plaintiff's right to the whole 
of his annuity, and that tlie only point to decided, was the 
exact balance of arreats remaining to be paid. And as, with 
the exception of the sum of 4,192 ri||i||^« which tlie plaintiff ad- 
mitted having received, no other pn^^nts were proved by the 
defendant, it was determined, thal^^^me balance demanded was 
recoverable by the pl.Vmtiff, and judgment was accordingly given 
in his favour in the Zillah Court with costs against the defendant. 
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On appeal by the (lefenrbmt from the above decision to the . 1®®®* 
Provincial Court of CaK-mta, and afterwards to the Siidder De- 
wanny Adawliit (present ii. Colebrooke and J. Fombelie), those Gris- 
Coiirts res[U!Ctivelv concurred in the zill.ih decree, and confirmed 
it, with costs against the appellant, and interest on the amount i/iioocUund 
adjudged. And as the rcspondeiiCs ri^lii to the annuity, for life, Rai. 
had been adjiidied to him by two decisions ; and the appellant, 
in tlie present case, appeared to have appealed from the decision 
of the Zillah Coiiit merely to protract the period of payment: it 
was further ordereil bv the Siiddur Dewanny Adawlut, that the 
Ziilah Jnd^e, in cairyinj: the decree into execution, should cause 
tlie arrears lobe paid lo the le-poiuient up to the present date; 
and that lie should (if necessary) eiii'orce its punctual payment in 
future by sale of tiic appellant’s lands. 


RANEE BIIUWANI DTP.RH, and RANEE MAIIAMAYA 
DlliEH, Appellauts, 
versus 

RANEE SOORUJ.MUNEE, Respondent. 


ISOfi. 


Mny I2tk. 


ANOOP NARAFN, 

Z(.'min<lnr oi Liihkiirpour, left four sons. 
— ~ -A. ■ -■ ■- 


I St, 

Nurindiir Nfiraen, 
siirreeded to n 
quarter, niiLoniMit' 
C(], by eoiiseiit of 
his brotliers, to 
anas. 


3d, 

Roopindiir Naraen, 
,3 A anas, dir to — 
cIumI in 1 180, with- 
out issue. 


THIS was an a'*lion broug;’ht bv Bbiiwani Dibeh and Mali am ay a Claim by 
Dibell in the Zi.lah Court (*f Uaj^llally, on the ICth of August 
1799, or 2nd oi Uhadou of tlie Bciiiral year 1206. against Ranee 31 “ 
Soornj Muiiee, for the possession and /emindarce right of a 3^ anasifare of an 
share of pergnnna Liisknrpoie, together with a separate portio-i estate, 
of lands denoininuteri 'Furuf Gojialpore. The annual produce of 
the wlroUi was estiniined at .00,842 rupees. '1 he parties were allied 
by marriage in the san e family, as shown in the following sketch : io them, in 

right of 
their de- 
ceased hus- 
bands ; and 

^ ^ *’ the remain- 

Pr»nNi,r«en,fl„„f 

auas. auto. Jig. 
missed. 
Members 
of a Hindoo 
family, en- 
1 t ried, as 

4th, heirs, to 

Rajiiidiir Nnraen, shares of 
husband of defen- the family 
daiit, iidopted h»ytate, of 
Roopindiir, aud n-hich 
succeeded to his shares, 

31“ anas. ^ however. 

The 3.J ana share of the zemindaree, claimed by the plaintitfs, during 
was the division which had formed the e.stale of \1odli Naraen. sixteen 
They claimed it in riy:ht of their hu-shands, and of Riibindur Naraen, 
their husband's brother ; these three persons being stated by the , sanded * 
plaintiffs to have been thd joint successors to the estate of Modh separate 
Naraen; as his fourtli son,'^R5ijindiir, was excluded from a share in possession, 
the succession, having been adopted by his uncle Roopindur, whose 
estate he inherited. The plaintiffs affirmed, that several of the remain, 


1st, 

Luckhi Naraen, 
husband of plaintilT, 
Dliiiwani Diheh, di- 
ed in 1185. 


2d, 

Modh Naraen, 
snecerded to a 
quart rr, red need 
to 3-i anas — died 
in 1175, leariiig 
four sons, vise. 



2d, 3d, 

Mnhiiidiir Naraen, Riibindur Naraen, 
liiishiind of plaiiiritr, died in 1203, ai 
Mahamnva Dihch, Biudrabuu. 
died in 1188. 
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1806*. sharers in the zemindaree (among: whom were the late proprietors 

•; of the share in question), hacf kept their shares joint and undivided, 

virls manajremeni l)cing: entrusted to some one person of them ,; and 

10.i anas of the zemindaree (cbnsisting of anas, the share of 
dcrthpffc- Pran N.iriien; 3^, the share in question; and 3^, the share of 
Herat run- Rajindiir, in right of his uncle, who adopted him), were managed 
trout nmt liusbaiids of the plaiiititls successively, until the periods of 

their decease; that the m magemeiit then dii\olved on Kutiimlnr 
other of ilie -^araen ; and that, soon afterwards, in tl89, l*ran Naia n with- 
sharers, (a diew his share, so that there remained in tlie hands of Ruhindur 
*Jir'f!liiinv[ ^ anas, consistitiir of the share in question, and the 

rol'eiv! share of Hajindiir; that Ruhindur Naraen, while holding these 7 
eilai'rovi- anas as manager, went on a pilgiimage to Bindrabiiii in 1202, 
sioii ill land acconipaiiieil tw Rajindiir, and died therein the following year; 

Riijmdur, on his decease, unduly took possession of the 
noMh'hsir* ^ anas, and, on tlie demand of the plaintiffs, refused to give up 
ml from to tliem the share In which they weie entitled. That part of the 
rlaiinini? claim of the plaint ills winch related to 'furuf Gopalpoor, was 
of prefened liy them c-n the (rronn<l tliat theTuriif had heeii piircliased 

slijirrs^ by Huhindiir Naraen. wliile mannger of the 7 anas, with money 
it not ap- helcjiigmg to the plaintiffs. 'J he clelendaiu wholly denied the 
pfaringihatclai'ii uf ihc plaintiffs. She alleged, first, that the pretended pur- 
conscnu'il I uruf (jopalp-»cir with the plaintiffs money, was un- 

to relia- founded ; second, lli.it tlie plaintiffs., fiom the time of the decease 
({•lidi tlicir of ti.eir husiiaiuls to tlie death of Hubindur Naraen at Bindrabiin, 
riirhtas nevei held any share of the estate, but merely leceived a settled 
shareis. provision : tlnrd, that when t’ran Naraen witlidrew his share from 
the joint estate in 1 1 SO, the plaintiffs were called upon as sharers in 
the estate, for their portion of the expense incurred on the occasion, 
but refused locontiibute towards defraying it. dec^aiing themselves 
to have relinquished all concern with the estate, as sharers, and 
merely to desire a maintenance fioni il as members of the family; 
fouith, that Hubindur Naraen, when on the way tuwartls Bindrabun, 
made a vcibnl gift uf the share in question, and of 'furuf Gopal- 
puor, the whole being his own propeity, to Hs'jindur, the husband 
uf the defendant, who went with him on ihe pilgrimage, and after- 
wards confirmed the gift by a wiitten deed, about two montlis 
before he died. 1 he deed of gift set up by the defendant, bearing 
date the 2 1st of Cheyt 1203, was produced in Court. 'I he subscrib- 
ing witnesses, on account of the distance of iheir residence, were 
not summoned for examination; but us several witnesses for the 


sli.'ircs, 
it not ap 


sharei s. 


defendant deposed to their having heard Hubindur Naraen signify 
his intention of making the gift contained in it; and as the deed, 
besides having the usual seal of the enzee of the district (the 
regular ofiicer for attesting deeds), bore three English signatures; 
the Zillaii Judge bedieved the deco to be a genuine instrument, and 
admitted it m evidence for the defendant. As it did not appear 
that the plaintiffs had within twelve years, possessed or claimed 
shares of the zeinindaree ; and as the /illah Judge was of opinion, 
that, by the deed of gift, Hubindur Naraen had transferred to the 
husband of the defendant the proprietary right of the disputed share 
of the -/einindaree, and of the Turuf Gopalpore ; it was pronounced, 
that the claim of the plaintiffs could not be maintained, and. 
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jU(lg:Aient Wh'S accordingly given against tbcui in the Zillaii Court, 1BG6. 

with costs; provision being iit the same time made for their conti- 

nuing to receive a maintenance from the estate, as inembeis of tlie 

family. * -haua 

On appeal by the plaintiffs from the above decision to tlie 
Provincial Come of Moorshedabad, that Court oonciiMv<l m the m^i 
ziilah decree, and confirined it with costs against the iippeiiatirs. Umeii, 

On a further appeal to tiu: Sudder Dewainiy Adawlut (pri seiil 
J. H. HarioL’ton and .1. Fombelle), this Court tiid notcoiicnrin the 
above decisions. With respect to tliat part of the chi m of tho 
appellants, which related to Tiinif Gopaipore, as ha ing bccMi 
purchased with their money by Kiibindur Nataen. the C'oiirt allowed 
that there was no proof of the fact, and that it could not be ad- 
mitted. But with respect to the zemindarce, it appeared to the 
Court that the ana share which had formed the cs'ate of Modh 
Naraen, devolved, at his death, on his three older sons, in equal 
shares, the fourth son being excluded from a share in the succes- 
sion, as liaving been adopted by his uncle, and having succeeded 
to his estate; and the Court considertd the apjjellants (the wi- 
dow's of the first and second sons) to be the persons entitled to 
succeed to the shares of their husbands respectively, though not 
to the slrare of Iliibiiidiir Naraen, their husband's brother, who 
died long after their husbands, and to whose property they could 
have no title. The only question appeareii to the Court to be, 
whether the a[)pcllants had relinquished their riglit to the shares 
of their hiishantis. It had been admitted by the respondent. ir» 
her answer iii tlie Zillah Court, that, in 1 189, wlicn Pran Naraen 
scoarated his s»hare of the estate from the rest, the appellants were 
proprietois of the shartsof their husbands; and it was alleged 
by the respondent, that the appellants, when called upon on that 
occasion for tlicir proporti')n of the joint expense, relinquished 
their shares, on cotidiiion of receiving a muiiiU nance. This, how- 
ever, was denied by the appcil ints, and the respondent produced 
no proof of her assertion. Tiie circumstance of tiie appellants 
hating received the piofits of certain lands forming part of the 
estate, instead of an annual dividend on a settlement of accounts 
with the manager, appeared to have been in conformity with the 
custom of the family, and was not considered to demonstrate any 
relinquishment of tlieir title as sharers, in favour of the manauer, 
liiibindur Naiaen. Indeed it was evident that the manai:er had 
exercised the same controiil with respect (o the share of R.ijiiiciur, 
as with respect to those which had belonged to tl.e hnsbaiuU of 
the appellants; yet it was not pretended that he had any ii^ht of 
piofierty in Rajindui's share. It appearing therefore to die ('oiirf, 
that the appellants never relinquished their title to the shares of 
their husbands, and ^ere all along actual proprietors of those 
shares, it w.is pronounced that the manager, Uiihindur Naraen, 
could have had no legal power to alienate them, by gift, or in any 
other manner. The deed of gift produced by the rcsoondent in 
the Zillah Court, stated to have been e.xecu ted by Riibindnr, and 
under which a judgment was given in the Zillah Court against the 
claim of the appellants, was considered by the Sudder Dewanny 
Adawlut, from suspicious circumstances which appeared respecting 

VOL. I. T 
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1806. it, to be inadmissible on the evidence yet adduced in support o^ 

it, and the Court observed, that, in the event of the deed beittg 

Ranee ^ proved by further evidence, whether that of the attesting witnesws, 
n or of ilie cazee before whom it was executed, it would only entitle 

Ranee the respondent to the share of Rubindur, in preference to the heirs 
Mahatnaya of tliat person, and that it could not in any degree affect the 
Dibch, V. shares of the appellants, derived from their husbands, of which 
Ranee Rubindur was not held to have been propi ietor. Previously, how- 
naince. ever, to a judgment being passed on the case, the Court, at the 
df sire of the respondent, made a reference to their Hindoo law 
officers, and, after staling to them the circumstances of the ca>e, 
(viz. iliat Rubindur Naraen, a sharer in ihe zemindaree, for a period 
of 16 years, had the sole management of a considerable part of the 
zemindaree, including the shares of the husbands ot the appellants, 
during which time ihe appellants, as had been customary with other 
aharers in the estate, were in possession of lands allotted for their 
expences, without demanding the specific shares of their husbands, 
or an account of the specific profits of those shares ; which, 
moreover, ivere registered in the name of tlie manager; but i e 
right to which was not proved to have been ever relinqni»heil )y 
them;) the law officers were asked, whether the circumstance of 
the appellants having siifiered the claim to remain unagitated for 
so long a time, involved, under the Hindoo law, a forteiiure of 
their title to shares in the joint estate ? Toe answer to this refer- 
ence was, that “ as the appellants did not separate themselves from 
the managing sharer, or consent to relinquish the shares of their 
husbands, tlie title to the shares has not lapsed. Though a person 
have possession of his kinsman’s share of an estate for *'*1®®*^ 
years, the kinsman’s right does not cease on that account. Ir t o 
appellants claim possession of their husbands shares, the claim is 
good."’ The decrees of the Zillah and Provincial Courts were 
accordingly reversed, in part, by the Sudder 
and of the 3J ana division, formerly the estate of Modh Naraen, 
two-thirds, as the portion of his two elder sons, the husbands ot 
the appellants, were adjudged to the appellants, in right of their 
husbands. The Court dismissed their claim to the remaining 
third, which, it was observed, would be the property of the res- 
pondent under Rubindur’s deed of gift in her husband s favour, in 
the event of that deed being hereafter proved ; or, if it were not 
proved, would be divisible among Rubindur s heirs. The dismissal 
of one-third of the claim of the appellants, subjected them to a 
proportional payment of costs in each of the Courts; but it ap- 
pearin"* that the appellants had been dispossessed, during the 
years 1211 and 1212, of certain private lands, of which the profits 
in those years, realized by the respondent’s husband were equal 
to the proportion of costs for which the appellants were respon- 
sible, it was directed by the Sudden Dewanny Adawlut, that the 
respondents, instead of accounting for those profits, should pay 
■tbe whole costs in each of the Courts. 
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DYARAM, Appellant, ^m. 

versus 

BHOBINDUR NARAEN and BUNCHANUND DAS, Junc9ili. 

Respondents. 

THIS was an action brought by Dyaram, in the 7.illah Court of Claim of 
Mymunsing, on the 25th of June 1797, or 14tli of AsarA of the 
Bengal year 1204, to recover from Bhobitulur Naraen and Bun- 
chanund Das, the talookdary right of Tiirufs Khitulhauty 
Duryjhompna, the jumma of whii'h was stated to be 2,080 rupees, certain 
These lands were situated in pergunnuh Pokhurya, which was the 

sold at auction in the Bengal year 1200, on account of arrears 
from the former zemindar, and was purchased by the defendants. 

The defendants shortly afterwards turned out the plaintiff, ond not proved, 
gave a lease of the lands to another person. The plaintiff claimed <ha- 

the right of holding them as a talook, at a fixed jumma^ alleging 
that bis father, under whom he claimed, purchased the proprie- proJfof a 
tary of the lands, and that the late zemindar had acknowledged right to 
that right. The defendants denied that any such purchase had hold the 
been made, or that the plaintiff had any title to hold the lands iit 
all. From several of the zemindaree papers, it appeared, that 
lands had been long held on lease by the plaintiffs family; and iierediinry 
three wiitings of the lute zemindar were produced in evidence by 
the plaintiff', dated about five years prior to the sale of the pergun-"^ the c«s- 
nah, and containing orders from the zemindar to certain of theof7ho\)er- 
zemindaree officers, that i\\e jumma of the lands in question should gnnnali, 
not be raised, and alluding, at the same time, to an intended sepa-j'pf[tn>ent 
ration of them from the estate, as the talnok of the plaintiff’s *7 
father. From these it was inferred by the Zillah Judge, that the ® 
late zemindar had relinquished to the plaintiff's father (he talook- 
daiy right of the lands; and as (he defendants, the present zemin- 
dars, were entitled to no more than the rights of the former one,, 
it was considered that the defendants could not preclude the plain- 
tiff from holding the lands as his talook. Judgment was therefore 
given in favour of the plaintiff in the Zillah Court, with costa, 
agiinst the defendants. 

On appeal by the defendants (the zemindars), from the above* 
decision to the Provincial Court of Dacca, that Court did not 
concur in it, for the reasons which follow: from the evidence of 
the witnesses who proved the signature of the late zemindar to 
the letters on which the Zillah Judge grounded his decision in 
favour of the claimant, and who stajled themselves to have been 
acquainted with the circumstances under which those letters were » 
written, it did not appear that they were written in consequence of 
the claimant’s talookdary riu:ht being ascertained, but that they 
were given on representations made by the claimant, which the 
zemindar might afterwards have found to be incorrect, and have 
objected to the measures grounded upon them being carried into 
effect. And as it did not appear that any steps had been taken 
respecting the separation of the lands, or the registry of them as 
the talook of the claimant’s father, the Provincial Court did not 
consider that these letters could afford any legal proof of the. 
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1806. alleeed talnok^ary riglit. Evidence adduced by the claimant as 

to the alleged purchase of his father, did not prove the fact; and 

Dyaraiiia v. there was no trace of the lands hein^ the talook of the claimant, 
Nuriienan^^ father, in any of the zemindaree papers. On the contrary, 
Bunrhn- appeared from authentic records in the office of the Caiioongo, 
^nuudDas. that ihe lands were there registered as having been all along the 
nij~talook^ or piivate lands of the formic zemindar. The Piovin- 
cial Court, therefore, considerini; the hinds to be the property 
of the present zemindars, under their purchase of the estate, over- 
ruled the opinion held by the Zdlah Judge respecting the talook- 
dary riuht of the claimant. As it appeared, however, from the 
zemindaree papers which mentioned the hinds to have been always 
held hy tiie plaintiiF and his father, that they held them as a 
viouroosy-ijareh^ or hereditary farm or leasehold, which was also 
proved hy other e\idence, it was conshlered by the Court, that 
the claimant was entitled to occupy the lands at the usual rite of 
rent forKimdar tenures in the pergiinnah, and that the zemindars 
weie not justified in turning him out. Judgment was there- 
f(Te given iiy the Provincial Court, reversing the decree passed 
hy the Zillah Judge in favour of the a'leged taiookdary right, and 
directing, that, if the cdaimant should agree to pay the customary 
rent of the pergunnah, for the lands, as an hereditary ijareh tenure, 
a setileriient should be made with him by the zemindars. The 
costs were made payable by the parties respeciively. 

Oyaram, being dissaiisHerl with the above decree, appealed 
from it to the Siiddcr Dewnnny Adawlut (present J. H. Harington 
and J Fombelle); but this Court concurred in the decision, and 
cr>nf]imed it, ivitii costs against the appellant. In the event of the 
respondents refusing to make a fair settlement for the lamis with 
the appellant, he was directed to sue them fur possession and 
damages, (a) 

(4) A ittlook, and a mvtronsy ijareh, though both Iipreditary, differ in some 
important points, llie former deiioniinntion includes tenures of various dc- 
eeriptions, sonic of whicii vest the tniookdar Midi a full right of property, and 
entitle him, under the rules for the permanent settlement of die land revenue, 
to become independent of the zemindar, through whom lie formerly paid his 
rent, and to pay liis fixed assessment direcily to Government. Other talooks are 
dependent on the zemindaree from the lands of which they are formed, but are 
secured, by special provisions from undue exartions of rent. The potta, or 
lease, for a mouroosy ijareh, does not specifirally convey more tiian an heredi- 
tary right of occiipancy. If it lie not utiuimree, or entitling the tenant to hold 
ar a fixed rent, the amount of the anniial rent payable to die zemindar is varia- 
ble, and, when not settled by iiiiitnal agreement, is determinalile only hy the 
indefiiiite standard of the ** customary rate of the pergunnah," that is, the rent 
paid by similar tenures in the same pergunnah. 
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BIRJKISHWOR, and others, Appellants, 
versus 


SUMBHOOCHUND RAT, Respondent. 


I8O61 
June 13 th. 


THI^ was an action brought by Birjkisbwor and others, in the Claim by 
Ziilib Conrt of Myniunsiiiff, on the SOth of April 1794, or 20th ofjoiDtze- 
Phngvn the Beng;al year 1201, to recover from Kishenchund 
(f.itiier of S«iiii\>hooehund Rui), the sum of 2,373 rupees, as balance 
of ariears of rent due on the tnouzas Kali Bujael, &c. twelve in balance of 
number, f r the Bengal years 1 198, 1199 and 1200. These mouzasrent alleg- 
vere held by the fJefei.daiit, and were situated in an eight 
rliiision of pemuuna Alapsing, of which the plaintiffs were aemin- of 
dars. ‘Ihe plaiiitiHs claimed the amount of arrears in question, latter, on 
commuting the annual rent, due to them from the defendant, at of 
lupets. '1 he defendant pleaded that \hejummat for the years 
specified in the plaint was no mote than 315 rupees, which he 
st-ited to be the proper annual assessment f«)r those years, in pro. ihry were 
portion to the jimma payable on an entire talook consisting of*K**^*^d 
tweiiiy-bve tnouzas, of wfa^ch these formed a pait. 'Mie defendant ^ 

fiiiiher nlieued, that he had paid the full amount, if not more than mte. The 
was due fr(*m him : and that, in strictness, the jumma ought not to lands of the 
have been been paid to the plaintiffs, as the dcfeniiaiit possessed an 
hercdi:aiy light of properly in the lands, which entitled him to 
bold them separate from the zemindaiee of t^e plaintiffs. It ap- from the 
penring to the Ziliah Jud^je that the defendant was, as he slated, zeminda- 
emitled to separation, a reference was made to the Collector of the*’'^^* 
district to adjust the jumma pa\able on the lands as a separated 
talook; and the Collector having reported ihe jumma \o be 825t!ephrHtion, 
rupees per o?? 9 / 1 /m, the Zillah Judge considered the plaintiffs en* and (or the 
titled to receive rent at that rale from the defendant for the years ^ 

in quesiioii: and, a calculation having been made accordingly, 
and ertdit given for the sums received, 1,881 rupees were awarded to the rate 
to the plaintiff, as balance of arrears up to the end of 1201. An of' revenue 
order was at the same time pa>sed, thaithe lands of the defendant ^***‘*j* 
should be separated from the zemiiidaree of the plainliffs. Thej[|®“ asaSs- 
costs were made payable by the parlies respectively. sted on 

On appeal by the zemindars to the Provincial Court of Dacca, them, 
that Court did not consider the adjustment of jumma, reported by 
the Collector, to be conclusive, as it did not appear to the Couit 011 
what grounds that adju.stment hud been made, and it did not agree 
with any df enment piodiiced in the case. From papers before the 
Court, relatini; to the entire talook consistingof twenty-five mouzas, 
it appeared that the proportion of annual rent payable on the twelve 
mouzas in question, for the three years specified in the claim, was 
476 rupees; at which rate, the zemindars were entitled, for the 
three years, to only 1,428 rupees. The talookdar, it appeared, 
had paid 1 ,580 rupees ; so that there was an excess in his payments 
of 152 rupees. The Provincial Court observed, that the Zillah 
Judge had incorrectly included in his decree the jumma of 1201, 
which year was not speciHed in the plaint ; and that the separation 
of the talook, which had not been specifically sued for, could not 
be included in the present judgment. The talookdar was informed 
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1806. that he might sue in another action for the separation of his talook, 

and for the refund of the sum overpaid bv him. The costs in tha 

SS'Sir were made payable by the parties respectively, 
w. Slim-*”' The zemindars preferred a further appeal to the Siidder De- 
biioochund ivanny Adawlut (present H. Golebrooke and J. Fombelle). As it 
clearly appeared to this Court, on investigating the case, that the 
respondent possessed a right of property in the lands, which 
entitled him to have them separated from the zemindaree of the 
appellants; and as from the respondent having brought that point 
under the notice of the Zillah Judge, though it did not actually 
form a part of the original claim, the Couit did not consider it 
irregular to order the separation in the present suit ; an order was 
given by the Court that it should be now carried into effect. And 
as the talook had of course been separable from the beginning, it 
was directed, that the arrears of past years should be settled ac- 
cording to the amount of revenue which might be assessed on the 
talook at the intended separation, in the manner prescribed by the 
regulations. In the mean time, as it did not appear to the Court 
that any certain conclusion could be drawn from the documents 
before it, respecting the amount of the proper jumma ; and as the 
calculation formed in the Collector's office probably came nearest 
to an equitable apportionment ; it was provided, that, until the final 
assessment should take place, a provisional adjustment of past 
accounts between the parties, should be made at the. rate of jumma 
reported by the Collector to the Zillah Judge. In conformity with 
this arramr^ment, the decrees of the ('ourts below were amended, 
and final judgment passed, fhe costs in the Sudder Dewaiiny 
Adawlut were made payable by the parlies respectively, (a) 


(a) As the talookdnr was entitled, arrnrding to the jndorroent of all the 
Courts, to separation of liis l:i ids as an iridopendant tnlook, the zemindar could 
have a right only to such rev*- niie from the talookdar as be might he considered 
to have paid to Government o bis account, antecedently to the separation ; in 
other words, the zemindar sin lid l>e placed in the same situaiion in which he 
would have stood, had the aepiiratiori already taken cAcct. The Court, on this 
principle, provided for the final adjustiiicnt of the accounts of revenue hetweea 
the parties, at the same rate at which the future revenue to be paid by the ta- 
looLdar to Government might be fixed. 
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RANEE JUGDESREE, Appellant, 1805. 

versus — 

POORUNCHUNU SRIMAL, Respondent. June i7tfa. 

THIS was an action brought by Poorunchund Srimal, in tbeCIniinto 
Zillah Court of llungpore, on the 20th of February 1801, to"“**‘"*e» 
recover from the late Girdhur Lai Rai, an estate consisting of""j,‘|'*^ 

eig;lit anas pergunna Deriperee/ and sundry mouzas or villages, gageinent 
The annual produce was 5,050 rupees, and the assessment ex* fur the 
tremely low. It appeared lhat this estate had been purchased in 
the name of the defendant, from the former proprietois (relations 
of Ranee Jugdesree), for the sum of 1,101 rupees, which money of repay- 
was advanced by the plaintiff, and anengagement'in writing, in the mentofa 
form of a conditional sale, was executed by the defendant on 
Bengal date corresponding with the*i4ihof September 1799, to • 

following effect : — I engage to repay you the sum of 1,101 rupees, day. "con« 
with interest, on or before the 2nd of December next. In default sirued, 
of payment, the lands shall be made over to you in lieu of the 
amount.” Fourteen months had now elapsed since the period of 
this engagement expired. The plaintiff stated that the money had actiial sale 
not been repaid ; and claimed possession of the estate in conformity of ilie estate 
with the conditions of the engagement. The defendant refused to)"^"* 
surrender the estate, pleading, 1st, that the engagement wasjjyj"^^* 
merely given as a security for the repayment of the amount, and security 
that it was never intended that the estate should be actually for the 
transferred : 2nd, that 601 rupees had been repaid. It appeared 
to the Zillah Judge, that the letter of the engagement must 
considered binding on the defendant ; and as the defendant admit- estate being 
ted that the whole amount had not been repaid, and consequently retained 
that the terms of the engagement had not been fulfilled, it was *’*^P**y’ 

pronounced, that the estate was forfeited to the plaintiff; and it 
was accordingly adjudged to him in the Zillah Court, with costs and interest 
against the defendant. of the loan. 

On appeal by the defendant (Girdhur Lai) from the above^’^ "" "P’ 
derision, to the Provincial Court of Moorshedabad, that Court 
concurred in it, and affirmed it, with costs against the appellant. 

The Provincial Court did not take evidence respecting the alleged 
payment of 601 rupees, observing, that even were it proved, judg- 
ment must be given against the appellant. The appellant, however, 
was left at liberty to sue in a separate action, if he thought fit, for 
the refund of the amount. 

In this interval Girdhur Lai died ; and a further appeal was 
preferred to the Siidder Dewanny Adawlut (present H. Colehrooke 
and J. H. Harington), by Jinnee Jugdesree, who appeared to have 
been the real f>urchaser of the estate, and party to the engagement, 
under the name of the deceased. The Sudder Dewanny Adawlut, 
on considering the circumstances of the case, did not concur in the 
above decisions. Of two receipts produced by the late appellant 
in support of the alleged payment, one appeared to be dated after 
the expiration of the period of the engagement ; and as the 
acceptance of partial payment by the respondent after the period 
specified for the conditional sale, would, if proved, have been 
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1805. sufficient ground for ronc/iiding that a sale was not intended, 

" witnesses on the part of the appellant were examined by order of 

Hanra iJje Court, as to the fact of the payment of tl»e money. The 

«!*PTOrun- evidence obtained, however, was not conclusive; though, on the 
chund whole, there appeared a presumption in favour of some p>iymeiit 

Srimal. having been made. It was clear, that, after the expiration of the 

period specified in the engagement for the conditional sale taking 
effect, the appellant remained in possession of the estate upwards 
of a year, before any claim to it was made by the respondent ; and 
this circumstance was considered by the Court to be a strong ground 
for presuming, either that something must have occurred to \'oid 
the penalty of the engagement, or that (as alleged by the appellant) 
it had not been in the contemplation of the parties that the esttte 
should be actually transferred. The amount of the engagement, 
though it was the price for which the estate was sold by the former 
proprietors to Uanee Jugdesree, a near relation, appeared to be a 
very inadequate price for an estate of the value of that in dispute, 
if sold to a stranger, like the respondent ; and this also favoured 
the inference that the actual transfer of the estate had not been 
intended. Under the circumstances of the case, the Court did not 
consider it proper to confirm the transfer of the estate to the 
respondent for the inadequate price specified in the engagement; 
and judged it equitable, that the appellant should be relieved from 
the letter of the engagement, and be allowed to retain her estate, 
on condition of paying to the respondent, w'ithin four months, the 
full amount of the piincipal and iiiteiest of the debt for which the 
engagement was executed. The decrees of the Zillah and Provin* 
cial Courts were accordingly reversed, and final judgment given, 
as above, by the Sudder Dewanny Adawhit. The costs in each of 
the Courts were made payable by the parties respectively, (a) 

^a) The Courts were satisfied, that the original intention of the parties was 
not the sale of the estate, but the security ul the loan. The real purchasi'r. 
Ranee Jugdesree, who was allied to the former proprietors, bad bought the 
estate for a low price, and the purchase money was .borrowed from the respon- 
dent, on the security of the engageincnt which formed the subject of the suit. 
But it was evidently not in contemplation to tranfer the estate, at the same 
inadequate price, to the respondent, who was a stranger to the family of the 
former proprietors. In addition to this consideration, the inadequacy of price 
weighed with the Court in relieving the appellant from the transfer of the estate 
under the letter of the engagement. 



CASES IN THE SUDDER DEWANNY ADAWLUT, 


145 


BUNCHANUND, Appellant, 1805. 

versus — ' ■ ■ ■ ■ 

HURGOPAL BHADERY and NUNDGOPAL BHADERY, July 2iBt. 

Respondents. 

THIS was an action brought by Bunchannnd in the Zillah Court Claim by a 
•of Mymiinsing^, on the 6ih of December 1800, or 23d of Aghun of *‘*“*'“****'f . 
the Bengal year 1207, to recover from Hiirjiopal atid Niindgopal 
the Slim of 4,515 rupees, as arrears of rent due on the viliaiies mr ba- * 
Mudarjanee, &c. from the beginning of Srawun of the Bengal y^ ar l^nce of 
1206, to the end of Kartic 1207. It was set forth in the phiim, ihat **'f®“*‘'* of 
the villages in question were the kurary^ijara, or f»< rinanent farm * 
of the defendants, and were hitiiated in pergiin a Pookhurya, the riud. dur- 
zemindaree of the p'aiiitiif, purchased by him at public aucii n, mins wbicli 
the beginning of the peiiod to which tiie claim relates: that the 
defendant held the lands on lease, at a variable rent; and tliat.ipg^d to 
under the rules of section s 19 and 51, regulation 8, 1793, for ad- have paid 
justing die rent of d‘^'peiulent landliulders, the sum of 4,581 rupees too low 
was the annual jumma deniaiiduble from the defendants, and ^1'® 
rate at which he claimed the arrears in question for the period spe- tsiookdarflT 
cified; but that the defendHnts had refnseil to pay rent fortius appearing 
period at a higher rate than 1,6()2 rupees; wherefore the * 

sued them for the arrears stated in the claim. The ilefendantsJJ"** 
denied that rent could be demanded from them at the rate claimed “uy denied 
by the plaintiff. They stated the lands to be their lalook; and rates of ai* 
contended, that the rent payable for such portion of them as was in- 
eluded in the zemindareeof the plaintiff, amounted to 1,602 rupees, 

8 anas, 3 pic only; that no more than 1,981 rupees, 14 anas, 4 Dietin’ guunab, 
eluding lands not belonging to the zemiiidaree of the plaintiff, ) had according 
been puid to former zemindars, for a long series of years; and that it 
this rate, therefore, under the regulations in force, was not 
to increase. The plaintiffs evidence in the Zillah C^mrt did nored* judg- 
prove a title to so high a jumma^ as that under whit'h he laid claim meut ror 
to the arrears specified in the plaint. And, on ihe other hand, it !’•? 
was not considered by the Zillah Judge to be proved by the defen> * 

dants, that the lands had been held by them at a fixed rent. A yeiirs, by 
Tusud heishee^ or orradual increase of revenue, had been assessed nctnal tiiir- 
on the pcruunnali Pokliurya; at the formation of the decennial 
settlement; in proportion to which, the increase deniandable <»ii 
whole of the lands of the defendants, was calculated to be 781 mg ai t iKd 
rupees, 8 anas, 17 pie; which, therefore, in aldition to 1 ,98 1 du* rate 
rup'.es, 14 anas, 4 pie, acknowledged by the defendants, (being*® ^*‘^**' 
together 2,763 rupees, 7 anas, 1 pie) was considered to be their 
proper rent ; and of this sum, 2,734 rupees, 7 anas, 4 pie, 3 cowries, 
appeared to be the proportion payable fur that part of them which 
was situated in the plaintiff’s zemiiidaree. On a calculation of the 
rent, at this rate, for the period to which the claim referred, there 
appeared, after deducting the f)ayiiieiit8 of the defendants, an 
arrear due from them of 958 rupees ; and this sum was accordingly 
adjudged to the plaintiff, in part of his claim, with proportionate 
costs against the defendants. 

On appeal by the defendants from the above decision to the 
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1806. Provincial Court of Dacca, that Court did not concur in it, being 
of opinion that the zemindar had not proved a title to demand 
Bnncha- from the defendants, who appeared to the Court t > be talookdars, 
tUir^oiiftl hitfherjMWima, for past years, than had been paid by them to 
Bhndory llie tnim T zemindar. Ad it clearly appeared, however, that ilie 
HTidNiind- tenure of the t.ilookdars was not such as to authorize their 
Uha- holding the lands at a fixed rent, the zemindar was declared at 
liberty to make a settlement for future years, in proportion to the 
assefs. under the rules laid down respecting the rent of depen- 
dent land holders, in the 51 St section of regulation 8, 1793. The 
decree of the Zillali Court was reversed accordingly, with costs 
payalile hy the respective parties. 

Uii appeal by the zemindar from the above decision to the Sud- 
der Dewanny Adawlut (present J. H. Harington and J. Fombelle.) 
this Court entertained no doubt of the lands being held by the 
respondent at a variable rent, or of their being of that description 
of tenures on which the zemindar is entitled to demand an increase 
of rent in proportion to the ascertained assets ; and as there did not 
appear to be in the pergunnali any settled rales of rent for similar 
tenures according to which the pro(>er rent could be adjusted, it 
was determined, that the rent demandable from the respondents 
should be settled by an actual survey ami measurement, to be 
made at the expence of the appellant, unless the parties should 
come to an adjustment between themselves. In the e.ent of no 
' adjustment being made by them, it was directed, that the Zillali 
Judge should cause a measurement of the lands, and estimate 
of tlieir produce, to be taken, and, after deducting from the pro- 
duce ten per cent, as the customaty profit of the taiookdars, toge- 
ther with the actual charges of collection, should fix ihe residue as 
the annual rent demnndable by the appellant for future years, as 
well as the rate at which the arrears of the period specified in the 
claim of the appvihnt, slioiild be adjusted. I'lie decree of the 
Provincial Court was accordingly amended, and final judgrnet.t 
given by t!.e Sndder Deiianny Adawlut, in conformity with the 
above arrangement; with costs, in each of the Courts, payable by 
the respective parties, (a) 

(a) There being no rule expressly applicahle to the acljnstment of rent in this 
case, the decision was passed upon an cqniuhle coosirleration of the right of the 
semiiidar M receive a variable rent pro|H>rtionate to the produce of the lands 
which fornrifd a constituent part of hissemindaree, and of the right of the talorik- 
^ars, as holdeis of an hereditary tbough subordioate tenure, to participate ta tbs 
4«at produce of the lands composing it. 
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SHUNKUR DUTT OJHA and ROODER DUTT OJHA. 1805. . 

Appellants^ ■ 'T 

versus 

MUSSUMMAUT SONAEN OJIIAEN, Respondent. 

THIS was an action brous:ht by Sonuen Ojhaen, in the Zillah 
Court of Ram^hur, on the 7th of May 1801, to recover from 
Sliunkur Dutt and Rooder Dutt, the lakhiraj mou/as Kishen poor, recover 
eighteen in number, situated in pergunnah Muluyoou. The 
annual produce of them was estimated at 500 rupees. It was get *’^"“®*!***'®» 
forth in tlie plaint, that the lands in question had been the property 
of l.ulliitf)an, the deceased husband of the plaintiff, having been jiiNily dn* 
acqiined partly by his father and partly by himself, under grants prived of it 
from Raja Jykishen, former zemindar of tiie pergunnah, conferring^^’ "P* 
them, exempt from assessment, in consideration of services 
formed in the education of the Raja, and afterwards of his judged, af- 
children ; that the plaintiff, on the decease of her husband in the t‘*f netting 
year 1767, succeeded to them, and held tliem undisturbed cm tlie|J"i||® 
same tenure, till 1800, at which time the defendants advanced the 
claims to them : that, a short time Viefore this action was brought, cUiinant's 
Choramuii Rai, the present zemindar (to whom tlie plaintiff had 
complained, on being molested in the possession of her lands, villi’*!"’ 

whom she stated to have joined with tlie defendants against her), came due means, 
to her house, with several others, and made her sign an instrument 
eniitlt^d wurseut numeh, or need coustitiiiine hens, in favour of 
the ciefciidaiits, tinder aiiicli they had wrongfully deprived her of 
her lands. She sued to recover them, as net having consented to 
transfer them. 'I he defendants (who weie distantly related to the 
plaintiB'), contended, fiist, that tlie lands had not been granted to 
the hii.sband and fiither'iii-law ( f the plaintiff, alone, a great part 
of them having been acquired liy other members of the family,; 
and that the plaintiff had less claim than the defendants to possess 
them by hereditary right; second, that the wurseut nnmeh was 
voluntarily executed by the plaintiff'. This deed, as produced 
in Court, purported to have been executed by the plaintiff, in tiie 
presence of the zemindar and others; declared the defendants to 
be her heirs; and transferred her estate to them, with a condition 
that tliey should support her fur life. Witnesses were called by 
tlic defendants^ who deposed to the deed havin^r been voluntarily 
si^^ned by the plaintiff in their presence. The Zillah Judge was of 
opinion that the deed was binding on her; and inferrinu:, from a 
piovision being made in it for her siippoir, that the lands were 
intended to be ma<ie over by an immetliate transfer, concluded 
that the plaintiff's claim could not be inaintamed. Tlie claim was 
in consequence dismissed in the Zillah Court, but with costs 
payable by the defendants, as being in possession of the plaiiitiff^s 
estate : and it was at the same tune signified to the defendants, 
that they \\ere to support the plaintiff fur life under the stipulation 
of the deed. 

On appeal by the plaintiff from the above decision to the 
Provincial Court of Patna, that Court did not concur in it. It 
appeared to the Provincial Court, on further investigation of 
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1806. the case, that the mouzas in question, as stated by the claimant 
ill the Zillah Court, had been acquired by her husband and 
Shunkur father-in-laiv ; that, after the decease of her husband, and of the 
ami \buicler < f her husbainl’s brother, the claimant held them in sole and 
Dut. uti(iistiirbe<i possession until the year 1800, at which period 8hun- 
V. Mils uiii- kur Dutt and Kooder Diitt preferred clainiS to the mouzas, as 
iiiiiiit So- heintr descended from an aiieestiT common to them and the 
haen. acquirers ; and that the present rhiiinant, at the instance of the 
zeiiiindar, ajrreed, in the pnsence of the zemindar and several 
others, to settle the disputes wi ich had arisen in consequence, by 
constituting Shiinkiir Dutt and Rooder Diitt her heirs, to succeed 
to her * state at her <ieath ; and to execute a deed to that effect. 
With respect to the deed in question, containing a clause for vt st- 
ing her property in them before her decease the Provincial Court 
saw 8uff]ci« rit ground to presume, that fraud, or other undue 
means, had been used in obtai .in&c her signature to it; and there 
was proof, that very soon after the execution of the deed, when 
the ciaimaiit found that it alienated her property immediately, she 
protested against it as havinir been fraudulently imposed on her. 
On the ground that the deed was not what the claimant intended, 
or bad agreed to sign, the Provincial Court held it to be void ; 
and, under section 15, regulation 4, 1793, having put a case to their 
pundit, detailmtr the circumstances above stated, for his opinion, 
whe her the deed was valid by the Hindoo law, received an answer 
tliiit It wkR not. The Provincial Court, therefore, setting aside 
this deed, under which Shnnkur Dint and Kooder Duit had ob- 
taineti possession of the lands; and not considering those persons 
to possess any hereditary title to them; adjudged them to be 
psioreu to the claimant ; and reversed the decree of the Zillah 
Judge. 

On appe il hy Shunkiir Dutt and Roeder Dntt from the above 
derision to the Siid'ler Dewaniiy Adawlut (present J. II. Harington 
and ,1. Fomhelle;, this Coiiit concurred in opinion with the Pro- 
vincial Court, and rii$niissed the appeal, with costs against the 
appellants; adiling, that they were to account to the respondent 
for the piofits of the lauds during liie peiiud of their illegal 
possession. 
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SHAKIR JAN and AULUM JAN, Appellanto, > 80 & 

vertus ~ 

AHMUD OLLAH, Respondent. Aug.ut. 

THIS was an action brought by Ahmud Ollab, on the 6th 
September 1803, in the City Court of Moorshedabad, againat 
Shakir Jan, Aulum Jan, and another, named Peer Biiksh, to rt'co- sona, by 
ver the sum of 6,628 riijjees, as balance of the value of ^oods 
sold on account of the plaintiff to Peer Biiksli, by Shakir Jan and jj^okcra”** 
Aulum Jan. It was stated by the plaintiff, that, at the end of the ii,e’ 
year 1802, he came from Lucknow to Moorshedabad, with shawls price of 
and other goods for sale, and, in consequence of letters of recom- goods sold 
niendatinn, applied to the defendants Shakir Jan and Aulum 
who w. re agents and brokers in that city, to dispose of his goods; ^ ’ 

that they Hgreed to sell the goods, under responsibility for tl>esonwiio 
payment of the purchase money, at a commission of three rupees proved 
two anas per cent; and necordingly sold to the defendant 
Buksh 120 shawls, for 7,051 rupees, payable in four months, which for the trs- 
had now expired ; that, after deducting commission, and the value dcr, agaiust 
of Maida cloths and other articles, received in part paym> iit, there *^®'*** 
remained due to the plaintiff, the sum specified in the claim. 'J’he ™*uiiip- 
ciefencinnts ^h:<kl^ Jan and Aulum Jaii denied that they sold the lire proof, 
g* ods under the responsiniliry stated, and alleged, that the only arising 
pel son arisweribie f«»r the amount was the defendant Peer Buksh. [*;**'“ 

Tliis was adinitied by Peer Buksh. who also acknowItMlged ^^»vina 
bouirlit tile shawls at the price stated by the plaintiff, as well asgjon charg- 
having e eciited an engagfincnt for paying the amount in foureiJ, that 
months; but he stated that he h.id since failed in trade, and was 
iiiSdbent. From the e\idence of wirnesses on tlie part of 
defeinl mts, who drposed, that the goods were sold by Shakir Jan poiisible 
and Aiiliiiii Jan merely as dvl /$, or hiokers, the City .hntge, for the rc- 
consuli rini: that they weie not rest»onsihle, but that the pun*haser 
alone was answerable to the plaintiff for the price of the poods. 
gsve judgment for the plaintiff against the purchaser only, with jug on 

coSiS. credit. 

Ou I'ppHal by the plaintiff from the above decision to the Pro- 
vincial Court of Mooished.iliad, it appeared to that Court, on 
further investi,:atioii of the case, that there was gr^at reason to 
suppose cullusion between the agents and the purchaser, to defraud 
the claimant, who appeared to have luen a stranger at Moorshc- 
dabad, and unacquainted with the customs of traders in that city. 

The entries relating to the transaction, in the books of Shakir Jan 
and Aulum Jan, as produced before the Provincial Court, had 
evidently been altered ; ami thos** in the books of the claimant 
mentioned expressly that the sale wa.s on the responsibility of the 
above persons. 'I'liis wa.s corroborated by several witnesses for the 
claimant, who appeared likely to have known the terms of the 
traiis iction ; and one of them further deposed, that he had since 
heard Shakir Jan acknowledge the responsibility. The Provincial 
Court being of opinion that Shakir Jan and his partner had acted 
as agents, responsible for the value of the goods, and that the 
claimant might have recourse against them, as well as against the 
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1806. purchaser, the decree of the Zillah Judge was amended, and judg- 
“ ■ ■ ' " ineiit ^*iveii for the anioiiiit to be paid to the claimant, with costs, 

Shakir Jan and Auliim Jan. 

Jan ' On appeal by tli' se peisoll^ fn in the above decision to the Sudder 

Ahinud 01- I^cwanny Ada^Unt (present H. ColebiOnke and J. Fombelle), 
lali. they still alleged tnui l. ey were not responsible; and rested their 
plea on iliegroiinil that the gooils were sold by them, n >1 as arut* 
hiyas^t or agei U, init merely as dultls or brokers ; and that, there* 
fore, no le-ponsindity attached to them. From the evidence of 
several native auents, examined as to the custom of traders, it 
appeared, that the dulal seldom transacts business under respon- 
sibility for the price of the goods sold by liim, and that the arut* 
hiya frequently does, though not without some agreement to that 
effect^' express or implied. The commission of 3 rupees 2 anas per 
cent^ charged in the present instance, was found to be unusually 
hi<ih, as commission on aieticy ; and from this circumstance, in ad- 
dition to the evidence on the part of the respondent, adverted to by 
the Provincial Court, it was held by the Sudder Dewanny Adawlut, 
that the appellants had undertaken the alleged responsibility in 
the sale of the respondent's goods on credit, and were bound to 
make good the value to him. 'J'he decree passed by the Provin- 
cial Court airainst the appellants, was therefore confirmed, and the 
appeal dismissed, with costs, and illtere^t on the sum adjudged to 
the respondent, from the date on which the suit commenced*. 


1806. 
Aug. Bill. 


RUZIA BEGU.M, (Widow of Haji Moouummud Ali), 
Appellant, 
versus 

AKA MOOHUMMUD IBllAIIIM, Respondent. 


Claim by ABOUT the year 1775, Aka Moohiimmud Ruza, a native of 
the heirs of Ispahan in Persia, came to settle at Moorshedahad, and after re- 
decel^d siding in that city many years, and acquiring property by trade, 
on the ’ there in 1799. By a will which he made, appointing the late 

vndow of Haji Moohummud Ah and another, executors, it was directed ^ 
hisexrcii- ||,jt after payment of debts and incidental charges, together with 
certain legacies, the bulk of the property should go to his heirs, 
the estate Fatima daughter of Khiidija, and her son Ali, if alive. Haji 
which came Moohummud Ali acted as executor under this will. Aka Moohum- 
into the^ mud Ibrahim alleged, that he called on Haji Moohummud Ali, 
* before his decease, as agent on the part of the testator s heirs 
Jiiilirinent resident at Ispahan, to render an account of the pioperty; but 
in iheir that the executor constantly evaded the demand or the production 
two- thirds accounts, though he acknowledged the authority of the agent, 

of it. present action wa.s acconlingly brought by Aka Moohummud 

liptrucies, Ibrahim in the City Court of Mooishedabad, on the 7th of April 
1^ the 1804, under a power of attorney dated at Ispahan, from Fatima 
Khudija Khanum, as nieces and surviving heirs of 
limited testator, empowering him to recover on their behalf, from the 

third of A eitecutOi, the amount to which they were entitled of the estate. 
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The claitn was laid at 25,000 rupees. The defendant, who, it 1806. 
appeared, was in possession of her late husband’s property under 
a deed of transferring to her every thing in his possession, in testator’s 
lieu of tnehr or dower, settled her at hc-r marriage, pleaded, P^P«<’V 5 
Ist, that there were no surviving li» irs of the testator, and that 
plaintiff had no real authority to sue her; 2iui, that her husband, thirds not 
as executor to the estate, performed his trust; 3rd, that the pro- being alie- 
perty in her possession was exclusively her own, and not liable ""n 
any claims on her husband. From the circiimsianoe of Fatima 
beins: mentioned in the will as the daughter of Khiidija, whereas, law. 
in the power of attorney produced by the plaintiff, they were men- 
tioned as sisters, and both nieces of Aka Kuzn; the City Judge 
did not believe the power of attorney to be genuine, or that there 
were any such persons as the alleged tiiecis; ai.d as, from ac- 
counts of the estate, produced by the defendant, the executor 
appeared to have disbursed the whole assets; it was concluded 
that the action could not be ii-aintained ; and a decree was passed 
accordingly in the City Court, dismissing it with costs. 

On appeal bv the plaintiff from the above decision to the Pro- 
vincial Court of Mooisiiedubad. that Court did not concur in it. It 
W.I8 proved to the satisfaction of the Provincial Court, that Fatima 
and Khiidija Khaniim, resident at Ispahan, were the nieces and 
surviving heirs at law of the testator, though a mistake as to their 
respective relationship occurred in the will; and the power of at- 
torney was established, by information received respecting it, and 
from evidence taken as to the mode of authenticating documents 
of this nature in Peisia, with which it perfectly accorded. There 
was proof, moreover, that tlie late executor had acknowledged 
the appellant, as atrent for the heirs, and advanced to him a 
small sum in that capacity. There appeared to the Court 
great reason to suppose, that the died of cift executed by the 
late executor in favour of his wife, transferring to her all the 
property in his possession, in payment of dower, was made prin- 
cipally with a view to defeat the claims of the testator’s heirs ; and 
the ('oiirt held, in concurrence with an opinion given by their Moo- 
hummudaii law oftioers, ihat, as the executor could have had no 
power to give away what was not his own, the heirs could main- 
tain an action against his widow, notwithstandinsr the gift, for any 
property, not duly accounted for, which should appear to have 
formed a part of the estate to which he administered. According 
to the accounts of the estate, as produced befoie the Court, the 
gross assets appeared to have been only 12,161 rupees; and the 
whole of that sum was set down as disbursed by the executor, in 
legacies, charitable donations, and under other heads. But the 
Court saw reason to believe, that the executor, abusing his trust, 
had appropriated to himself the greater part of the assets of the 
estate, notwithstanding the alleged disbursements; and at all 
Invents, as it is a known maxim of JVfnohiimmudan law, that a man 
cannot bequeath at will more than a third of his estate ; and as the 
executor was not authorized to disburse, under any head, more 
than a third of the net assets of the estate to which he administer- 
ed ; it was determined, that credit for the alleged disbursements 
could only be allowed in that proportion, exclusive of the debts 
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1806. and necessary charges : and that the heirs had aright to recover 
the reiiiaiiicier. An adjusiment was accordingly framed by the 
RukU Be- Provincial Court, by deducting, in the first place, from the gross 
Jtka’Moo estate, the amount of wages due to servants of the 

liiimmii?' testator, and the value of property sold by tlie executor, but of 
Ibrsbim, which the value had not been realized; and the balance being 
assumed as the net assets of the estate, one-third was deducted for 
the legacies nnd other disbursements of the executor, an;i the re* 
maitiinu: two-thirds, amounting to 5,819 rupees, were declared the 
portion of the respondent's constituents. Of this, 590 rupees were 
found to have been received by the respondent, from the l.ite ex- 
ecutor, rn account of the heirs; and the balance remaining due 
was therefore 5,229 rupees. The judgment passed by the City 
Court being reversed, this sum was adjudged to the respondent on 
behalf of his constituents, to be recovered from ihi widow of the 
executor, out of the property transferred to her by her husband 
before his decease; together with the costs in the Provincial and 
City Courts. 

On appeal from the above decision, by the widow of the execu- 
tor, to the Sudder Dewanny Adawliit (present H. Coiebrouke and 
J. Fombelle) this Court concurred in the principle of the deci- 
sion, but considered it necessary to make some alteration with 
respect to the items to be deduct^ from the gross amount of the 
estate. The Court observed, that the executor, in selling houses 
and other property belonging to the estate, ought to have exacted 
immediate payment, instead of selling upon credit to irresponsible 
buyers; and that, under the circumstances of the case, no deduo- 
tion could be allowed for value stated not to have been realized, 
the recovery of it being considered to rest with the representative 
of the executor, and not with the heirs of the testator. On the 
other hand, it appeared to the Court that the funeral expenses 
and some other charges, in addition to those noticed by the 
Provincial Court, might properly be deducted from the gross as* 
sets, but tlie adjustment finally determined on, the balance due 
to the resoondent's constituents amounted to 6,044 rupees. The 
decree of the Provincial Court was accord im:ly amended by the 
Sudder Dewanny Adawlut, and final judirment given in favour of 
the heirs, for the above sum, with costs against the appellant, (a) 

(a) In one of tlie questions of Moohuoimiidaii law, involved in this case, vis. 
whether the husband's gift of his whole estate to his wife, in satisfaction of her 
dower, was a bar to an action against bis estate, for property which came into 
his hands as executor, it appeared from the ^opinions of the law officers, that 
a creditor could not have recovered against the wife from the assets which came 
into her hands by gift from her husband, but that, as lie could have no power 
to give what was not his own, the donation of any property, not actually his, 
could be no bsr to the suit. The Court, under this opinion, considered the 
amount of the property in the hands of the executor to be noalienniile by him, 
and proper to be separated and deducted from the donation of bis estate, made 
by him in fai’our of bis wife. The other point of Moohtinimudan law, which 
came under consideration in the decision of the cause, was the limitation of 
leiracies to one* third of the testator's property, exclusive of funeral charges 
and debts. 
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DHUNSING OIR (Pauper), Appellant, 
versus 

MY A GIR, Respondent. 

THE parties in this case were Hindoos, of the religious order CUim by 
termed Sunyasis- The action was brought by Dhuiising Gir In appel- 
the City Court of Benares, on the 6th of December 1802, Jespondenr 
recover from Mya Gir, a moiety of property consisting of houses, for n 
gardens, to the value of 26,000 rupees, stated to have be- ty of pro- ‘ 
longed to Toola Gir, the late mohunt, or piincipal of a religious 
institution, to which the parties were attached. The claim 
preferred by the plaintiff on the ground that he and the defendant on 
were appointed by the late mo/iunt to succeed jointly to his pro- proof that 
perty, but ilut the defendant wrongfully kept possession of the^^*® 
whole. The defendant denied that the late mokunt had made any 
such provision ; and stated the plain tifTs claim to be unfounded, and jed as the* 
himself to be the sole successor. The following engagement, pur- moAvni's 
porting to have been executed by the late mohunt in favour of the luccessor, 
plaintiff, was produced iii support of the claim; ‘‘I, Toola Gir, 
have prevailed on Dhun^^ng (the plaintiff) to give me three of histheobse- 
80ns, to be adopted as my grandsons; on which condition f will qnies, judg- 
make him my cAc/a, and leave him half my property.'^ This »ben 
document was denied by the defendant to be genuine, or to be ^ 
at all consistent with the usage of the sect; and as it was not con- 
sidered to be established by the testimony of persons called as 
witnesses by the plaintiff, it was disallowed. According to the 
custom of religious societies of the nature of that to which the 
parties belonged, it appeared, that, out of the chtlas or pupils, 
whom the mohunt^ in his capacity of gooroo, or spiritual teacher, 
instructs in the doctrines of the sect, some one is selected by him 
to succeed at his decease; and that, after his death, the mohvnts 
of other similar instituti>)n8 in the vicinage convene an assembly 
of the order, for performing the bundhara, or funeral obsequies, 
at which they generally confirm the nomination made by the 
deceased, and iiistal the pupil he selected, as his authorized suc- 
cessor. lu the case in question, it was proved by witnesses for the 
defendant, that the late mohunt appointed the defendant his 
principal pupil, and portioned off other pupils, that they might not 
interfere with him ; that he was installed as the successor at the 
celebration of the obsequies; and that the plaintiff was present 
at the time, and did not then set up any pretensions. It being in 
consequence the opiniun of the City Judge, that the defendant was 
sole successor of Toola Gir, the piaiiitiB'’s claim was dismissed in 
the City Court. 

On appeal by the plaintiff from the above decision to the Pro- 
vincial Court of Benares, and Biially to the Sudder Dewanny 
Adawlut (present H. Colebrooke and J. Fombelle), those Courts, 
concurring in the judgment passed against the claim, respectively 
dismissed the appeal, (a) 

(a) According to the establialied usage of the religions order of GoMfifu or 
Sunymia^ the installation of the respondent as ttwhunt^ by the assembly of neigh- 
bouring nwAamU at the obsequies of the deceased^ was cdnclutire. The saveral 
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1806. JOOGUL KISHWOR, and others, Appellants, 

versus 

Aog. I8tb. RADHAKAUNT QHOSE, Respondent. 

Clrtim by RADHAKAIINT, who in this case was plaintiff in the Zillah 
the res- Court of Nuddea, had, in a former suit in that Court, in April 
1794, obtained a judgment against the defendants for the sum 
during l ‘i,790 rupees, the amount (principal and interest) of rents coU 

appeals, lected by the defendants from lands of which they had wronerfnlly 
on the a- dispossessed the plaintiff. The defendants, after girin^ security 
^ilab de- * *^®y**’S execution of the decree, appealed to the Prorincial 

cree passed ot‘ the division, and from thence to the Sudder Dewanny 

in hVs fa- Adawliit, where the judirment was finally confirmed on the 23d of 
▼our, awl August 1802. This action was brouuht on the. 1 1th of December 
ou^each of recover interest on the amount of the judgment alluded to, 

the apiieals. the date of its being given in the ZillahCourt of Nuddea, to 
Claim ad- that of its being finally confirmed by the Sudder Dewanny Adawlut. 
Judged. 'fhe defendants pleaded, that they had been ready to pay the 
amount adjudged, at the date of the siUah decree ; and that, as 
it included the interest then adjudged due to the plaintiff, they 
were not responsible for any further interest. From a copy of the 
decree of the Sudder Dewanny Adawlut. as produced in Court, 
it did not appear that there was any express order for interest 
being paid, or not, on the amount of the /illah decree, which the 
Court confirmed; but as it is directed in section 3, regula- 
tion 13, 1796, that, on the decree of a Zillah or City Court being 
confirmed on appeal to a Provincial Court, or finally to the Sudder 
Dewanny Adawlut, interest shall be paid on the sum recoverable 
under such decree, to the date of its ultimate confirmation; judg- 
ment was given in favour of the plaintiff in the Zillah Court of 
Nuddea for 10,769 rupees, being the sum of simple interest on the 
amount of the decree, at the rate of 12 per cent, during the period 
that the appeals from it were depenrling. 

On appeal by the defendants to the Provincial Court of Patna, 
and from thence to the Sudder Dewanny Adawlut (present J. li. 
Harington and J. Fombelle), those Courts concurred in the decision 
of the Zillah Judge, and confirmed it, with further interest on the 
sum adjudged, to the dates of their respective decrees. It was 
observed by the Couit of Sudder Dewanny Adawlut, with reference 
to the rule noticed in the zillah decree, that, as the sum adjudged 
to the plaintiff in the Zillah Court, in April 1794, remained for 
several years afterwards in the hands of the defendants, in conse- 
quence of the two appeals preferred by the latter ; and as it must 
be presumed, that they made use of the money during that inter- 
val ; there did not appear any reasonable ground for their plea 
against the payment of interest, (a) 

coiirtfi gsre no credit to the special agreement alleged by the appellant % and 
maintained, by the decree in the canse, tbe regular election of the defendant in 
eoofarmily to the usage of the order. 

(a) Thia decision may he considered a precedent for admitting a new suit, to 
aiipply ail evident defect in a former decree, with respect to interest on the 
ainoimt adjudged. It does not clearly appear why interest on the sum adjudged 
by the zillah decree of April 1794, was not included in tbe 'confirmatory 
judgment pasted by Sadder Dewanny Adawlnl in Augnst 1602, But it is 
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DOOROAPERSHAD BOSE, Appellant, IMA 

versus 

THE COLLECTOR of the Twentt-fouh Perovvnabsp Aug. isth. 
Respondent. 


IN this case, the allegation of Doorgapershad Bose, who claim by 
commenced the action in the Ziilah Court of Hoogly, on the 28th > purchaser 
of June 1802, or 16th of Asarh of the Bengal year 1209, was that, 
on the “ Mouza Burumpore" being exposed for public sale, in *^ 1 ^* ** 
1203, on account of arrears of revenue due from the former pro- sale, to aa 
prietor, the plaintiff bought it, trusting to the latbundi papers, or abstement 
detail of the lands and produce, exhibited at the sale, which stated 
the extent at 624 beegas, the annual produce at 1,091 rupees* 
and ihejumma or assessment at 948 rupees; but that, when the ground 
plaintiff entered on the purchase, and procured a measurement that the pa- 
and survey to made, there proved to be a deficiency of i 1 3 
beegas, equal to 354 rupees of annual rent. The action therefore of 
was brought against the Collector of the district on the part of detailing * 
Government, fur an abatement in the jumma assessed on the the partiru. 
purchased mouza, and to recover 1,418 rupees, as excess of re- ^1*® 
venue, paid by the plaiiitiO*, during 1204 and the three succeeding ^"re^er- 
years. The defendiint denied that the plaintiff’s claim to an roneous. 
abatement could be maintained; and cited the rule laid down in CUim re- 
section 29, regulation 7, 1799, in which it is declared, 

Government is not responsible for the correctness of statements of 
the rent and produce of lanos, exhibited at the public sales; but power of 
that, in the fvent of a purchaser being able to show that the altering^ 
accounts, on which the asscNSinent has l>een adjusted upon a portion 
of an estate, purchased by him at a public sale, are false, or grossly 
erroneous, the Governor General in Council has reserved to himself casea 


the power of ordering a new allotment of revenue on the portion so (which it 
purchased, on an application to that effect being made, through ^ 

the Board ofRevenue, within a year from the date of the purchase, by 
or in the case of purchases prior to the above regulation, within a year the 29tb 
after the date of its being promulgated. The defendant admitted that section of 
the plaintiff bad made an application to the Board of Revenue within 
the prescribed period, but stated that it had been rejected, as having 
no just foundation. Regulation 7, 1799, not having been in force coiiditioai 
when the purchase in question was made, the Ziilah Judge did not there 
consider its provisions applicable. According to a report, 
bited by the plaintiff, of a measurement and survey made by an by there- 
aumeen deputed on the part of the late Collector, it appeared to gulations 
the Ziilah Jiidtre that the jumma assessed on the lands purchased in the Civil 
by the plaintiff* was incorrect; and as it is declared in the 10th 
section of regulation 1, 1793, (containing rules for assessing the 
jumma on parts of estates sold at auction,) that the jumma as- 
sessed on any part of an estate, so sold, is to bear the same 
proportion to the produce of that part, as the revenue assessed on 
the whole bears to its produce, the plaintiff was considered by 


pfesumsble that the Court, io not applying the rule contained in section 3# 
regulation 1796, supposed the decree of the Ziilah Judge to have bena 
carried loco execution. 
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1806. the Zillah Judge to be entitled to a new asseBsment, in proportion 
■ to the revenue of the whole estate to which the lands purchased 

by him had belonged^ and to recover the excess paid during the 
e. the cS* yc^rs stated in the plaint. Jndgment was given accordingly in hie 
lector of favour, in the Zillah Couit, with costs against the defendant, 
the twenty- Qn appeal by the Collector from the above decision to the 
*h*^' Provincial Court of Calcutta, that Court did not concur with the 
g ana s. 2iliah Judge, but held, that, although the adjustment of revenue 
on the purchased lands, required by section 10, regulation I, 
1793, should not have been correctly made in the present instance, 
at the time of the public sale, that regulation could not authorize 
an alteration of the assessment to he adjudged, the power of 
altering the public assessment not having been vested in the civil 
courts by any regulation, and having been reserved exclusively to 
the Governor General in Council, by the 29th section of regulation 
7, 1799, under the circumstances there specified. It was therefore 
the opinion of the Provincial Court, that the purchaser could not 
support his claim to an abatement of the jumma assessed at the 
time of purchase; and consequently, that no surplus payment was 
recoverable. The decree passed by the Zillah Judge in favour of 
the purchaser, was therefore reversed by the Provincial Court, 
with costs at the purchaser’s charge. 

An appeal was made by the purchaser from the decision of the 
Provincial Court to the Sudder Dewanny Adawlut (present J. H. 
Harington and J. Fombelie), who confirmed the judgment given 
by the Provincial Court, on the following considerations; 1st, 
on a reference made by this Court to the Board of Revenue, it 
was found, that the measurement and survey, exhibited by the 
appellant before the Zillah Judge, had been made by an aumeen 
not deputed by regular authority from the Board of Revenue; Unit 
they were not admitted by the Board to be correct; and that there 
was reason to attribute the incorrectness to collusion between the 
aumeen and the appellant. They were, therefore, not considered 
by the Sudder Dewanny Adawlut to afford any evidence of the real 
assets, or extent of the lands. 2nd, it was also ascertained from 
the Board of Revenue, that the appellant, during three years after 
this purchase of mouza Buritmpore, made his annual payment of 
the public assessment without preferring any complaint of its being 
disproportioned to the produce of the mouza. It appeared also, 
that the appellant had afterwards petitioned the Governor General 
in Council for an abatement, under the 29th section of regulation 
7, 1799, but that his petition, on a consideration of the grounds 
of it by the Board of Revenue, had been rejected. 3d, the 
Sudder Dewanny Adawlut concurred with the Provincial Court in 
opinion, that, under the former, as well as the subsisting regu- 
lations, the courts of justice were not competent to adjudge an 
abatement of the public assessment, fixed upon portions of estates 
disposed of at the public sales ; and the Court observed, that the 
Governor General in Council, who had reserved to himself the 
power of ordering a new assessment in such cases, under the rules 
contained in the regulation above cited, and on the conditions there 
specified, had not considered those conditions to have been ful- 
filled in the present case, but had been of opinion (as declared on 
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tli^ occasion of the purchaser's petition being; rejected,) that the ^806. 
purchaser had not shown himself entitled to any abatement of the - 
assessment fixed upon the lands purchased by him. 4th, the Doorsaper* 
j^urchaser, whose demand was for an abatement of jumma, had not 
claimed, or applied in the course of his suit, to have the purchase 
made by him set aside, on the plea of error in the papers exhibited the tweaty- 
at the time of sale; nor did it appear that, if he had made such F^r- 
claim, there would have been any ground to support it. 
decree pa!^8ed by the Provincial Court against his claim to an 
abatement of assessment, was accordingly confirmed by the 
Sudder Dewanny Adawlut, and the appeal dismissed with costs, (a) 


LUKHIKaDNT RAl, (Agent for Ranee jTDuaOii}, Appellants 1800. 

versus 

BIRJNATH RAl, Respondent. Aug. 25th. 

THIS was an action brought by Birjnath Rai, in the Zillah Court Claim of 
of Rungpore, on the 24th of December 1800, to recover from***® "■P®"* 
Lukhikaunt Rai, lands comprising the pergunnah Muklipoor, with^^f^^^ 
the exception of twenty-eight mouzas. The jumma assessed on lands as 
the lands claimed was stated to be 8,447 rupees. It was alleged having 
by the plain cif!*, that the defendant bought at public auction the 
whole peigtinnah, for 13,325 rupees, bur, not being able to raise 
money to pay for it, sold twenty-eight mouzas to other peiOons fortbe appvl- 
3,790 rupees, and the remainder to the piaintitf for 9,535 rupees, l^nt, which 
and gave him possession on payment of the money; that 
plaintiff afterwards made the defendant his agent for the ma-,m(] 
nagement ; a circumstance of which the defendant took advantage, the lands 
and set himself upas proprietor. 3'he defendant denied that theru be the 
plaintiff purchased the lands from him, and stated that they 
belonged to himself, but that he purchased the pergunnah at thegoQ^t^^^ 
public sale, on account of iianee Jydiirga, to whom he was agent ; whom he 
that Ranee Jydurga, finding herself unable to m.ike good the I® ‘‘sent, 
whole purchase money, parted with the twenty-eight mouzas 
included in the present suit, but retained those claimed by the^i„gi*hQ 
plaintifi' for herself, and registered them, from motives of private claim, on 
convenience, in his (the defendant’s) name. An ikrarnama^ 
written acknowledgment, bearing the name of the defendant, • ed m stroni * 

mitting the lauds to have been purchased from him by the plain- ^ 

aaccs of 

(a) The principle declared in the judgment npon this rase, that the Governor d'aud. 
OeDernl in Council, only, is competent to grant an abniement of the public 
aasessment iipra portions of estates, disposed of at the public anlcs, corresponds 
with the express provisions of section 29, regulation 7, 1799, extended to tlie 
province of Benares by the 26ih section of regulation 5, 1800, and re<enacted 
for the Ceded and Conquered Provinces by the 6tb section of regulation 26, 1803. 

Jt is not applicable, however, to suits for annulling a public sale, and reco- 
vering the purchase money, on the ground of any evident and material error in 
the description of the lands, advertised to be sold, and specified in the bill of sale 
delivered to the purchaser. In such case, if redress be not granted on applica- 
tion to the Board of Kevenue, and Governor General in Council, the purchaser 
is at liberty to sue, in the mode prescribed for public suits, to have the sale 
Annulled by judicial process, and the purchase money restored to him. 
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iSOfi. and purporting to be executed ae a written conveyance for the 

transfer of them, was produced by the plaintiff in the Zillah 

Lukbl- Court. It was positively denied by the defendant : but it was 

evidence of several witnesses brought by the 
j^ujoath . iiud the Zillah Judge believing their testimony, consi- 

dered the document to prove that the lands in question were 
bought from the defendant by the plaintiff. Judgment was ac- 
cordingly given in the plaintiff’s favour in the Zillah Court, with 
costs against the defendant. 

On appeal by the defendant from the above decision to the 
Provincial Court of Moorsbedabad, that Court concurred in it, and 
dismissed the appeal with costs. 

On further appeal to the Sudder Dewanny Adawlnt (present 
H. Colebrooke and J. H. Harington), this Court reversed the above 
decisions for the reasons which follow ; evidence having been 
taken, by order of the Court, with respect to the payment of the 
purchase money for the lands in question by the respondent to the 
appellant, the fact was not proved ; and, from the inconsistency of 
circumstances, affirmed by the respondent, with the particulars 
stated by the witnesses called by him, it was not believed that 
any such payment had been made. No reason appeared, why, if 
he really had purchased the lands, he should not have registered 
them in his own name, as proprietor, instead of permitting them 
to remain, as they had all along been, iti the name of the appellant. 
From the testimony of several persons named by Ranee Jydiirga, 
and ezagiined by order of the Cotiit, it was proved, that 9,535 
rupees, the proportion of purchase money for the lands in question 
at the public sale, was raised, by Ranee Jxdurga, paitly from her 
own funds, and partly by borrowing on the security of her jewels, 
and was paid into the Collector's office by the appellant on her 
account, as purchaser of the lands, immediately after the public 
8:tle. Under these circumstances of presumption in favour of the 
right of Ranee Jydurga, and against the alleged purchase of the 
respondent, the prcof of which rested solely on the credit of the 
witnesses to the written acknowledgment exhibited by him, the 
Court were of opinion that there was strong reason to suspect 
fraud on the part of the claimant; and as there was not, in any 
view, sufficient ground for a judgment in favour of the claim, 
against the party in possession, the decrees passed by the Zillah 
and Provincial Courts, were reversed by the Sudder Dewanny 
Adawlut; with costs, in each Court, against the reapondent. 
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NUBKISHEN SBIN, Appellant, 
verstn 

KISIIEN MOHUN SEIN, Respoodent. 


ISOtfe 
Sept. Itt. 


THIS was a case respecting part of a talook in pergnnna Claim by 
Selimabad. The talook had belonged to the ancestor of a family, 
of which the parlies were descendants in different branches ® ” * 

^ RAMKISHEN SEIN, 

sn. share 

^ of an estate, 

1. 2. 3. in right of 

Knsheeram, Kishenram, Biiheoram. Bodiram. QQcie. 

tliree sons. 


1 . 2 . 3 . 

Brikislien. Hurrikisliwor, Ramchuoder. 

Ramkishwor, 

Kishen Molon Sein. 


, ^ Rijaram Sein, 


Nubkishen Sein* 


Judgment 
in favour 
of the 
claimantf 
passed by 
the Zillali 
and Provin« 
cini Courts, 


The action was brought by Ramkishwor, the father of Kishen sudder^ 
Mohun Sein, in the Ziliah Court of Backergunge, on the 8th of^g^gony 
July 1793, or 27th of Asarh of the Bengal year 1200, to recover Adawlut, 
from Nubkishen, by right of succession to Ramchutider, the plain- o® docu- 
tiff’s uncle, a five ana sliare of the Ulook, stated lo have belonged 
to him, and to bo illegally in possession of the defendant. *1 b® tuie of the 
defendant denied that the plaintiff had any claim, through his father of 
uncle Ratnchiinder, to the lands forming the share in question, the party 
stating, that Raiiichander, in the Bengal year 1183, P^®*®®**®*' g"on^ wt 

of them by undue means, without any title; that after his death, discovered 
possession was restored to the defendant’s father, as legal pro- till after the 
prietor; and that the defendant succeeded at the decease of ®|[ 

father, and had since held possession. On the part of the Court." 

tiff some hutwara papers, or records of a partition, dated in 1183, 

Were pro^iuced in evidence, which specified the five ana share in 
question as allotted to Ramchunder, the plaintiff’s uncle, at a par- 
tition of the talook among the family of Ramkishen Sein. As 
these papers bore, among other signatures, that of the defendant’s 
father; and as the Ziliah Judge considered them to be authentic, 
and to prove that the five ana share, which formed the subject of 
the suit, was the legal property of the plaintiff’s uncle; it was 
concluded that the plaintiff as heir of his uncle, was entitled to 
recover them ; and judgment was accordingly given in the plain- 
tiff’s favour, in the Ziliah Court, with costs against the defendant. 

On appeal by the defendant (Nubkishen Sein) from the above 
decision, lo the Provincial Court of Dacca, that Court concurred 
in opinion with the Ziliah Judge, and affirmed his decree with 
costs against the appellant. 

In this interval the original claimant (Ramkishwor) died, and 
was succeeded by the present respondent. On a further appeal 
by Nubkishen, to the Sudder Uewanny Adawlut (present H. Cole- 
brooke and J. H. Harington), his denial of the respondent’s title 
was supported by the following, documents, stated to have been 
discovered subsequently to the decree of the Provincial Court; 
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1806. I sty a sa/tsitama, or award of arbitrators, dated in the Bengal 

.. year 1186, by which disputes between different members of tlie 
^in V ramily. respecting shares of the talook, were finally settled ; 2iid, 
KinbeoMo-^ written acknowledgment by the widow of Ramchunder, uncle 
hun Sein. of the respondent s father (the person in ri^ht of whom the present 
claim had been preferred), bearing also the counter-signature of 
Kamkishwor the respondents father; acknowledging the partition 
papers of 1183 to have been unfair, and the execution of them to 
have been caused by undue means ; and renonncmg, in conformity 
with the above award of arbitratois, all title, in right of Ramchun- 
der, to the five ana share. The production of these papers, in so 
late a stage of the cause, appeared suspicious. It was, however, 
proved to the satisfaction of the Court, that they had been acci- 
dentally found among papers in possession of the son of a deceased 
agent, who had been in the service of the appellant's father; 
and the oldness of their date might account for their having been 
unknown to the appellant, who, from his ascertained age, must 
have been an infant at the time they were executed. The evidence 
of subscribing witnesses, still surviving, taken by order of the Court, 
confirmed these documents, and proved, that previously to 1183, 
the father of the appellant was in possession of the five ana share, 
in right of inheritance from Kishenram, second son of the acquirer 
of tlietalook; that Ramchunder, having got possession in 1188, 
by intrigue with the zemindaree officers, retained it till his decease, 
at the end of the following year, and was succeeded by his widow, 
and Ramkishwor the respondent's father; and that the award of 
arbitrators in 1187 was carried into effect, by the share being res- 
tored to the appellant's father, as the legal heir and proprietor. 
The fact of the respondent s father having remained silent so long 
' without possession, and without preferring any claim, appeared 
to the Court a strong additional proof that the adjustment took 
place as described. Under these circumstances, the Siidder De- 
wanny Adawlut admitted the documents as evidence in favour of 
the appellant, and considering it to be proved, that Ramchunder 
had no legal right to the five ana share, and consequently that the 
respondent's father, or the respondent, could have no claim as heir 
of that person, reversed the decrees passed by the Zillah and 
Provincial Courts, and declared the appellant entitled to retain 
possession of the share in dispute. The costs of the Siidder De- 
wanny Adawlut were made payable by the respondent, but not 
those of the Zillah and Provincial Courts, as the decrees of those 
Courts were considered to have been justified by the evidence 
before them, (a) 

(a) The satisfactory proof bronybt in this case, that material evidence in 
favour of the appellant was not discovered until after the decree of the Provin* 
rial Court, induced the Sndder Dewanny Adawlut to receive the evidence, wbirh 
without such clear and unquestionable proof, would have been rejectedi as liable 
to auspiefoa of fabrication. 
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KERUTNARAEN, Appellant, 1806. 

versus 

MUSSUMMAUT BHOBINESREE, Respondent. S«pt.6tii. 

THIS was an action brought by Mussuxnmaut Bbohinesree, in the Claim by 
Zillah Court of Dacca Jelalpore, to recover from Kerutnaraen {g* ‘Jj***^" 
estate consisting of Tiippa Dowlutpore, and an eight ana share 
perguniiah Ikrampore, t gether with moveable property belong- deceased, 
ing to it. The value was estimated at 5,211 rupees. The cir- to recover 
cuinstances of the case were these : the plaintiff was the ^®«Shter 
of Myaram, late zemindar of the lands in dispute, who, in conse- 
quence of apprehensions excited by the predictions of astrologers, hit widow, ^ 
respecting the duration of his own life, and that of his only son, gave the age 
a written authority to his wife, in the event of his own decease being 
f()Ilowe<i by the death of his son without issue, to adopt another, the'ground 
The zemindar died, soon afterwards, and shortly after his death, that the 
the son died also. The widow adopted the defendant, at the age of 

of about eight years, with the usual legal ceremonies; and, 7be " 

her decease, the defendant took possession of the estate. The ggg of 
questibn to be decided was, whether the adoption was legal. The was not 
plaintiff claimed the succession to the estate, alleging, that 
title of the adopted son was not good in law, fiom his having been Qo^^gy-Q^^ 
adopted at an age exceeding five years. The defendant pleaded been pre*^ 
that such adoption was legal and valid. The point was referred vioosly ini- 
to the pundit of the Zillali Court, who gave an opinion, that “ a *“ die 
boy who is under five years of age, ami whose head has not been b™ngj°pgl 
shaved, with the usual formalities, in his own family, is the fgther, the 
fittest for selectibn ; but that, if he be above the asre of five, and adoption 
the proper ceremonies of tonsure be performed in the family of the 
adopter, the selection is indeed improper, but the adoption 
valid.” In the present case, the t nsure of the defendant, and^veng. 
other accompanying ceremonies, being ascertained to have been gainat the 
performed solely in the family of the adopter, and not in that ofclmui. 
ins own father, the estate, under the above opinion, was consi- 
dered by tiie Zillah Jiid^e to be tlie legal property of the defendant, 
as adopted son, and the claim preferred to it by the plaintiff, was 
dismissed in the Zillah Court, with costs. 

On appeal by the plaintiff from this decision to the Provincial 
Court of Dacca, the pundit of that Court gave an opinion, that 
the adoption of a child, when above the aire of five years, is 
illegal; and stated the opinion of the pundit in the Zillah Court 
to be wholly erroneous. I'he decision of the Zillali Judire was in 
consequence reversed by the Provincial Court, and the estate ad- 
judged to the claimant, or daughter of Myaram, with costs pay- 
able by Kerutnaraen. 

On appeal by this person from the decision of the Provincial Court 
to the Siidder Dewanny Adawlut (present H. Colebrooke^ and 
J. Fombelle), the question of law was proposed to the pundits of 
this Court, from whose answer it appeared, that, according to the 
Hindoo law of Bengal, the adoption of a boy of above five years 
of age, though the selection be not laudable, is valid, provided the 
initiatory ceremonies ( sunsiarj have been performed in the familjkof 
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iHOfi. the adopter, and not in that of his natural father. The authority 
— — ■ to adopt a son having, in the present instance, been given by 

Keriiina* Myarain to his widow, only in the event of the death of the son 
rnen, v. ^^len living, the pundits were further asked, at the instance of the 
respondent, whether this circumstance made any alteration in the 
binwree. opinion they had given, ‘t hey answered that it did not. The 
Siidder Dewanny Adawlut, therefore, determined, in conformity 
with the opinion of their law officers, that the adoption of the ap- 
pt:l>ant at the age of eiglit years, was valid, and entitled him to 
the estate. A final judgment was accordingly passed against the 
claim uf the respondent. ( a) 


1806. MUSSUMMAUT BIJYA DIBEH, Appellant, 

verAJis 

Sept. 26ib. MUSSUMiVf AUT UNPUOllNA DIBEII, Respondent. 

Claim by THIS was an action brought by Bijya Dibeh, in the Zillah Court 
tlieappeN ofRajshahy, on the part of herself and of her son, a minor, to 
moiet^v A Uupoorna Dibeh, a moiety of an estate consisting of 

her father's Kismuttwo anas i3eraiitiaa Chtiiidason.’^ Tjie ^umma assessed 
eaiate, the On this moiety was stated at 6N rupees. The plaintiff was the eldest 
whole of daughter of Kisiien Kaiiiit, the late zemindar of .the estate, who, 
ill posses-* before lits decease, having no male issue, gave a written 

siciDoftlic iMitliority to Tarni Dibeh, his wife, empowering her to ado[)t a 
respondent svjii. After his death, she selected for adoption a boy named 
under a K-d; Kaunt, having at the time two daughters by Kishen Kaunt, 
SVtlu*ap- plaintiff, and Mussummaiit Gunga Dibeh; which latter 

pcllant*./ daughter had also a son. Kali Kaunt (whom the widow declared 
iBotlier to have been actually adopted) died within a few months, and of 
after the course without issue; and the widow afterwards made a gift of 
deHth^ *Thc estate to Kali Bliyroo, the son (since deceased) of her younger 
gift pro- daughter, and husband of the defendant. The plaintiff contended 
noiinccd 

void under important question of Hindoo law was here finally determined. It had 

the Hindoo ijecn previously agitated in other cases before the Supreme Government, former- 
law, as be- ]y exorcising a judicial authority in regard to the succession to zetnindaries, and 
ing against ||(.cii then determined on similar principles. But the question was now for 
the right of the first time decided in the Sudder Detvariny Adawlut. A passage cited as an 
a daughter, Authority of law by the Hindoo writers whose works are current in Bengal, ex- 
u'ho after- presses, that, after the fifth year, a child should not be adopted by any of the 
wards had forms of adoption, but that a person, desirous of making an adoption, should 
male issue ; tuke a child of an 'Hge not - exceeding five years. On this passage a question 
and jndg- nrose, wheikcr the limitation of age was to lie understood as positive, and con- 
ment given stitiiting an indispensable requisite to the validity of the ailoption ; or whether it 
in favour of admitted of any latitude of construction. In other provinces, and even in Ben- 
the claim, gal, if the adoption be of a near ivlation on the paternal side, no difficulty 
would occur; as the adoption of a brother's son, or other nearest male relation 
of the husband, would he iiiiqiiestionably valid, at an age much exceeding that 
specified. But in Bengal, where the adoption of strangers to the family is prac- 
tised, the settled docirine is, that the boy's age must he such, that his initia- 
tion, the principal ceremony of which is tonsure, may be )*et performed in the 
adoptor's name and family. Admitting, then, the aiitben^iCy ^ the passage, 
and its interpretation, (both of which are however contested,) the best putlioii- 
ties in Bengal acknowledge the restriction, as thus explained, and not as con- 
fined to the particular age of five years. Accordingly, in the case under consi- 
deration, the boy not having b^n previously initiated in bis natural father's 
family, was held by the Court to have been legally adopted. . 
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that this gift was illegal, on the ground that, on the decease of 1806. 
Kali Kauut, the widow, inheriting from him as the adopire mo- 
ther, was not authorized to make a gift of the estate, as tJie inhe- 
ritance would, on her demise. Test in the plaintiff and her sister ^7 
equally, both then having male issue living. The plaintiff accord* MuMiim* 
ingly claimed a half share. The defendant, who was in possession mant Uhp 
of the estate, as the widow and heiress of Kali Bhyroo, in 
favour the gift had been made by Tarni Dibeh the widow of Kishen 
Kaunt, pleaded, that the gift was valid, in consideration of the 
grounds for its being made, which were stated to be these, viz. 
that the plaintiff (the eldest daugliter) who had no male issue at 
the time, was married to a person in affluent circumstances; where* 
as the younger sister (the mother of the donee), was a widow, 
and had not wherewithal to support her son; that this son, inde* 
pendently of being the only male heir of the family, then living, 
was deemed a proper object of charity ; and that, under these cir- 
cumstances, the widow of the zemindar made the gift in his favour, 
as a charitable donation, enjoined by maxims of religion, and cal* 
culated to benefit the soul of her departed husband. The pundit 
of the Zillah Couit having been referred to for hia opinion, whether,, 
under the circumstances stated, the gift was valid, replied that it 
was not. The pundits of three adjacent ziiialj^s were consulted 
on the point, and were of opinion that the gift was g od in law, on 
the ground of its being a charitable donation by the widow, 
beneficial to the soul of her husband. The Judge of the zillah of. 
Rajshahy, conforming to the opuiion of the majoiity, considered 
the estate to have been legally conferred by the gift, on the hiis*^ 
band of the defendant, and dismissed the claim pretsrred by the* 
plaintiff to a moiety of it, with costs. 

On appeal by the plaintiff from the above decision to the Pio- 
viiicial Court of Moorshedubad, that Court concurred io it, and 
dismissed the appeal, with costs. 

On a further appeal to the Sudder Dewanny Adawint (present 
H. Coiebrookc and J. Foinbelle), this Court referred the qnesiion 
of law to their pundits; but as, on a review of the circumstances • 

of the case, it appeared, that altiiough the widow of the zemindar 
had certainly declared her adoption of Kali Kaunt, there was no 
satisfactory proof of the actual performance of the legal ceremonies, 
necessary to make the adoption valid, and it was therefore uncer.^ 
tain whether the widow, at the time of the gift to Kali Bhyroo, 
held the estate in right of her husband, or of her adopted son ; und^ 
as this point might eventually be of consequence in the deiusion ot 
the cause; the question as to the validity of the gift> under the 
Hindoo law of Bengal, was proposed to the pundits of the (Jourt,- 
in the following form; 1st, the widow of t)ie zemindar Kishen 
Kaunt having, after the death of her husband, proceeded, in pur*. 

•uance of authority previously received from him, to adopt a son ; 
and the boy designed for adoption having died before the per- 
formance of the legal ceremonies; and the widow having ma‘ie a 
gift of her husband’s estate to the son of her youngest daughter, . 
which gift the eldest daughter, who afterwards had a son, denies 
to be legal, claiming a half-share of the estate by hereditary 
succession , under these circumstances, is, or is not, the gift valiQ^ 
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1806. inlaw? 2nd, if the ceremonies of adoption were performed, and 
the boy selected by the widow was actually adopted, was the 
BlnMiira- widow, after his decease without issue, authorised to make a gift 
the estate? In answer to this reference, the pundits gave it as 

Muuuin- their opinion, that a woman succeeding to the possession of 

nmut Un property, in right of her husband, or of her ailopied son, is not at 
puoroa liberty to alienate it without the consent of the legal heirs : or to 

liibeii. settle it on one heir, while there is a possibility that a co*heir may 

be subsequently born.*' Under this opinion, whether the adop* 
tion of Kali Kaunt was valid, and the estate reverted' to the widow 
as his heir, on his dying without issue; or whether the adoption 
was not valid, and she held the estate in right of her husband ; the 
Court considered the gift of the estate, made by the widow in 
favour of the respondent's liitsband, to be void; and determined 
that, on the decease of the widow (which took place during the 
pieseut suit), her two daughters, viz. the appellant, and Qiinga 
Uibeh, mother of the respondent's husband, both having male issue 
at the time, were entitled to equal shares of the estate as the legal 
heirs, and, consequently, that the appellant was entitled to the 
moiety which she claimed. The decrees passed against the claim 
by the Zillah and Provincial Courts, were in consequence reversed 
by the Sudder J[^ewanny Adawlut, and final judgment given in 
favour of the appellant, with costs against the respondent, (a) 

(a) An intricate quoition of Hindoo Inw was deternained in this cnae, rcintira 
to the power of a widow, on whom property hai devolved by the death of her 
husband or of her son, to alien it by gift without the consent of the heir at law. 
The disagreement of the opinions of the pundits arose from the following consi- 
derations. The succession to pro|ierty which has devolved on a widmv, passes to 
daughters, for the sake of the male issue, which they ha%*e, or may hare. The 
■on of the youngest daughter (the eldest lieing then childless) was therefore the 
person contemplated in the inheritance. A gift to him might be deemed bene- 
ficial to the deceased, and consequently legal ; or, the donation in favour of him, 
who finally was to be heir in regular siiccessioD, could not be considered as 
made against the consent of heirs, inuce bis consent to a gift in his own fiivoiir 
might he nssuined. In the present instance the prcsiiiqplion whs, that -a son had 
been adopted by the widow, and that the estate consequently reverted to her on 
his decease without issne : it was therefore a case of property devolving on a 
mother by the decease of lier son ; and it was questioned whether a woman was 
restricted from aliening land so inherited by her. The law officers of the Sadder 
Dewaniiy Adawlut dissented from the doctrine which maintains the woman’s 
right of alienation, and held, that the rules coucerning property devolving on a 
widow, equally adTcct property devolving on a mother. In both cases the 
woman is restricted from alieoing, unless for her necessary subsistence, or for 
pious purposes, beneficial to the deceased ; and that only to a moderate extent. 
A gift of the whole property does not fall within the exreption. Nor could this 
donation be considered as one made In favour of the heir at law, the immediate 
keirs being the daughters ; and the exclutioa of the further issue, which might 
be . born between the period of the gilt and that of the woman’s demise, being 
illegal. They were, therefore of opinion, that the gift was void, and that the 
succession devolved on the two daughters, both of whom had male issue at the 
time of their mother’s decease. 
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MANIKCHUND BVNOJA» Appellant, tm. 

versus — 

RAJA GOOROONARAEN, Respondent Sepuisth. 

THIS was ani action brought by Raja Gooroonaraen apinatA^ad 
Manikchuiid BuOoja and one Ramsooiidiir Mitre, in the ZiHah 
Court of Ramghur, on the 13th of January 1S02, to cancel a^enc. h * 
certain bond and written engagement, as illegal, and to recover Ittodholder 
the sum of 225 rupees, as excess exacted from the plaintiff above'" 
the principal and legal interest of a loan. The plaintiff was' 
aemindar in the district of Ramghiir. It was stated in the plaint, eed mill* 
that, on the 2nd of November 1796, the revenue payable by him and void, 
having fallen into arrear, a loan of 4,001 rupees was procured 
him, or rather indirectly advanced to him, by the 
Ramsoondur, at that time dewaii to the Collector of the district, of the 
for which his bond was taken. In favour of the other defendant dewan to 
Manikchuiid, bearing the usual interest of twelve per cent: that,‘l*® *^®'*®®* 
however, he was (oicmI to agree privately with Ramsoondur to pay 
twenty- four per cent; and tliat, at the end of the following year, opposition 
the interest having been calculated at this rate, together with four to a special 
years interest in advance, a bond, also in favour of Manikchund,*’®ff'**Y*®“»>. 
for 8,401 rupees, purpoiting to be the just balance, was brought to 
the plaintiff for signature, together with an engagement in writing obtained 
that the amount shoiihl be discharged by instalments within four by undue 
years, from the profits of lands belonging to the plaintiff, to 
assigned for the purpose ; and that the plaintiff was forced to sign 
the documents by Ramsoondur. I'lie plaintiff asserted, that under 
such circumstances, the bond and engagement were illegal, and not 
binding on him; that all just claims under the original bond bad 
been liquidated from the produce of the lands; together with an 
excess of ilie sum of 225 rupees, specified in the claim, which the 
plaintiff sued to recover. The defendant, Ramsoondur, denied any 
concern in the transaction ; and the other defendant, Manikchund, 
stated himself to be the only person concerned. He alleged the 
statement of the plaintiff to be unfounded; and pleaded, that, 
besides the loan of 4,001 rupees, a further sum of 3,245 rupees, had 
been advanced to the plaintiff ; that the balance of principal and 
legal interest formed the amount of the bond of 8,401 rupees; and 
that a small part of it only had been liquidated. This bond, in 
favour of the defendant Manikchund, together with the engagement 
for assigning the produce of the plaintiff’s lands for the payment, 
being produced, and the execution of them proved, by the defen- 
dant; and it appearing that a former judgment, for the first 
instalment, had been obtained against the plaintiff by the defendant 
Manikchund, and that the present action on the part of the plain- 
tiff was not brought till nearly four years after the signing of the 
bond, whereas, had the signature been compulsively obtained, it 
appeared to the Zillah Judge that redress would have been sought 
immediately, it was his opinion, that the bond was good and valid; 
and as the only payments found to have been made by the plaintiff, 
were 4,071 rupees, leaving a considerable balance of principal and 
interest unpaid, it was pronounced that the plaintiff^s action could 
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1806. not be maintained; and judgment was accordingly given against 
' him in the Ziiiah Court, with costs. 

Manik- . On appeal by the plaintiif from the above decision to the Pro^ 
vincial Court of Patna, that Court did not at all concur in it. It 
Provincial Court to be proved by evidence for the 

roonaracn. claimant, that no more than the original sum of 4,00 1 rupees had been 
advanced to him ; that the amount of the second bond, as alleged by 
him in the Zillah Court, was occasioned by anticipated and illegal 
interest, added to the first one; and that his signature to this bond 
was obtained by undue means, through the official influence of 
Hamsoondur, the dewati to the Collector; and it was evident that 
Ramsoondur was the principal in the transaction under the name 
of Manikchund. 'Ihe delay, on the part of the claimant, in bring- 
ing the present action, which the Ziliah Judue assumed as a ground 
for disbelieving the bond to have been compulsively taken, ap- 
peared to the Provincial Court to be accounted (i^r, by its appear- 
ing that, at the time, the offices of Judge and Collector of the 
district were united in the same person; under which circum- 
stances it was extremely probable, that an undue exertion of 
Ramsoondur's influence, unknown to the Judge and Collector, 
might have deterred the claimant from bringing his action for 
redress. Independently of the bond being considered invalid as 
compulsively taken, it being specified in section 2, of regulation 
19, 1793, that the Dewan of a Collector is prohibited from lending 
money, directly or indirectly, to any landholder in his district, and 
that money so lent shall not be recoverable in the Civil Courts; the 
Provincial Court judged the bond in question to be void on this 
ground, as well as the engagement for its liquidation by instal- 
ments. So much of the decree of ihe Zillah Judge as upheld the 
bond for 8,401 rupees, was therefore reversed by the Provincial 
Court; but as it did not appear that the payments made on the* 
part of the claimant, exceeded the principal and legal interest of 
the sum of 4,001 rupees, actually advanced to him, the excess 
claimed by him was not adjudged by the Provincial Court; and 
it was merely decreed, that the bond and engagement for its 
liquidation should be surrendered and cancelled. 

An appeal from the above decision was brought to the Sudder 
Dewanny Adawlut (present J. H. Harington and J. Fomhelle)' 
by Manikchund, who denied the grounds on which the Provincial- 
Court had decided, and especially the circumstance of Ramsoon- 
dur having been a party to the transaction. The Sudder Dewanny 
Adawlut however entertained the same opinion on the case as the 
Provincial Court of Appeal : the Court observed, that there was no 
proof of the advance of any other sum to the respondent than the 
original loan of 4,001 rupees ; that the bond for 8,001 rupees was 
evidently taken by undue influence under the impression of fear; 
and that the appellant, who, it appeared, was at the time a de- 
pendant of Ramsoondur, and through his interest, was employed 
as a writer in the Collector's office, could not, from his means', and 
situation in life, be supposed with any probability to have been the 
principal in the transaction. The decree of the Provincial Court 
was therefore Anally confirmed by the Sudder Dewanny Adawlut^ 
Md the appeal dismissed with costs. 
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PETUMBER GHOSE, Appellant, 
versus 

GHUREEB OLLAH, Respondent. 

TFIIS was an action brought by Petumber Ghose, in the Ziilah Claim by 
Court of Jessore, on the 5th of January 1802, to recover from “PP®^* 
Ghureeb Oliah the lands of Deh Satgatcha. &c. estimated 
produce an annual value of 10,000 rupees. These lands formed of certain 
a part of the estate of the late Govind-deo^Rai, consisting of 
anas of pergunnnh Mahmoodshahi, which in the year 1800 
sold at auction by the sheriff of Calcutta, under a writ of 
Supreme Court, in satisfaction of a judgment against the zemin- auction by 
dar, and was purchased by the plaintiff, to whom the defendant the sheriff 
refused possession of the lands in question, alleging that a pre-®^J“^®®**®« 
vious mortgage had been given to him on them in May 1796, by tbe againTube 
late zemindar, for the sum of 5,000 rupees, with an eventual con- claim, on 
dition of sale if the amount were not repaid within a certain proof that 
time; and that, in consequence of the amount not being repaid ^^® 
within the time agreed on, he had obtained a judgment against the 
zemindar for the lands, in the Ziilah Court, and held them accor- mortgaged 
djiogly. The plaintiff denied this mortgage to be valid, on theandcondi- 
groundtliat it was given while the estate was under 
by the Supreme Court. Th:s being proved on the part of the 
plaintiff by an extract from the sheriiTs books, from which it ap- 
peared that the seizure was made in 1792, and in July 1798 had 
not been withdrawn ; an<l it being in consequence the opinion of 
the Ziilah Judge, that the defendant had no legal right under the 
mortgage, but that the plaintiff, under his purchase at the sheriff's 
sale, was entitled to the lands in question, as well as to the rest of 
the estate, judgment was given for the plaintiff in the Ziilah Court, 
with costs against the defendant. 

On appeal by the defendant from the above judgment to the 
Provincial Court of Calcutta, that Court did not concur in it. It 
was proved to the Provincial Court that the claims on the estate 
of the late zemindar, which occasioned the seizure of 1792, were 
all liquidated on or before the 24th of April 1796, at which time, 
consequently, the attachment ouiicht to have been withdrawn ; and 
it appeared that the mortgage of the lands in question was given 
by the late zemindar to Ghureeb Oliah on the 19ih of May 1796, 
twenty-four days after the date abovemen tioned ; and that a judg- 
ment for the lands was obtained in 1798, in the Ziilah Court of 
Jessore, under the conditions of the mortgage. The Court had 
strong suspicions that the continuance of the attachment on the 
estate was collusive on the part of rjie late zemindar, with the 
intent of defrauding Ghureeb Oliah, his mortgagee. Proofs of 
collusion on his part, appeared in a mortgage deed purporting to 
have been executed by him for the whole estate, and dated in 1,79 1 , 
which, if really executed at that time, would have invalidated the 
mortgage to Ghureeb Oliah, but which was found to have been 
several years antedated. Under these circumstances, as the mort- 
gage of the lands in question by the late zemindar to Ghureeb 
Ollahi was subsequent to the date on which the attachment ought 
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1806- to have been removed from tlie estate ; and ae no proof was ad« 
dnced by Petujiiber Gbose. that any other attachment had at the 
J^timber 'time been placed on the estate ; it was held by the Provincial 
Gimwisb’ ^®"**^*^^^* the mortsrage to Ghureeb Ollah, under the conditions 
Ollah. which he had obtained a former judgment for the lands in 

question, and held possession under that judgment, was legal and 
valid; and that the purchase of the claimant, at the sheriff’s sale, 
could not prevail against it. The decree passed by the Zillah 
Jud^ in favour of the claim, was therefore reversed by the Pro- 
vincial Court, and the goets, as well as those in the Zillah Court, 
made chargeable to the claimant. 

On appeal by the claimant from the above decision, to the 
Siidder Uewanny Adawlut(pre8ent H.Colebrooke and J. Fombelle), 
this Court concurred in the judgment passed against the claim. 
The Court observed, that the claim rested on the ground that the 
mortgage to the respondent was illegal, as having been given 
while the estate was under a legal attachment by the Supreme 
C'ourt; which was not shewn. And as it appeared to the Court, 
that the sheriff's sale of the estate took place in consequence of a 
different demand, and in execution of a different judgment from 
that under which the original seizure was made, it was observed, 
that, even had the mortgage been given during the original seizure, 
it could not have been affected by any claim on the part of the 
purchaser at the sheriff’s sale. The decree passed against the 
claim, by the Provincial Court, was therefore finally confirmed by 
the Sudder Dewanny Adawlut, with costs against the appellant. 


1806, BEIJNATH SAHOO, Appellant, 

• versus 

Dec, rat. VI ZEE R SING, Respondent. 

Claim to ON the ^Ist of December 1791, pergunnah Futihpoor, &c. an 
the reco- estate belonging to Vizeer Sing, bearing an annual assessment of 
estate 4,247 rupees, and yielding a considerable profit to the proprietor, 
mortgaged mortgaged by hini to Beijnath Sahoo and another, for the sum 
with condi- of 1 1,26*2 rupees, on deeds of bye-bil^wvfa^ or mortgaire and con* 
ditional sale, red€*emable within two years. The period expired 
mortgage being redeemed by payment of the whole 
the eDdofa®t”0'**'^’» but part of it had been realized by the morlgageps from 
term, now the Usufruct, and the mortgager alleged, tliat, before the stipulated 
expired. period expired, he offc^red to pay the balance in cash, and settle 
for the*** accounts, but that a settlernent was evaded by the mortgagees, 
mortgager, 0" ground ihe present action was brought by the mortgager, 
on proof in the Zillah Court of Behar, on the 22nd of April 1796, or 30th 
orde^nrin" of the Fusshe year 1203, to redeem the estate, and to 

the mort? i*«<5over from the morteagees the sum of 292 rupees, as realized 
gage were bv them from the usufruct, in excess of the principal and legal 
made with- interest of the sum advanced. On the part of the plaintifT, besides 
tem%nd Statement of the tender of cash, it was alleged, that, of the 
’’ * sum of 11,262 rupees, specified in the deeds as the amount for 
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irhich the mortgage was given, 10,400 rupees, only, had been re- 1806. 
ceived by the plaintiff, and was the full amount of principal due- 
on the mortgage. The defendants pleaded, that the whole amount evaded hj 
was advanced ; that no tender of payment was made within the^^*"***^* 
time limited ; and that the estate*had become their property, under 
the stipulations of the mdrtgage and conditional sate. As the; 
estate had uot been actually redeemed by the mortgagor within 
the stipulated tiime, the Zillah Judge considered the sale to have 
become absolute to the mortgagees ; and judgment was given in 
the Zillah Court against the claim of the mortga^r. with costs. 

On appeal by the mortgagor from the above decision to the 
Provincial Court of Patna, that Court did not ftoncfur in it. From 
a petition presented by the mortgagor to the Collector of the dis- 
trict, and an order passed on it, bearing date about six weeks 
before the term of the deeds expired, it was proved to the satis* 
faction of the Provincial Court, that a public application was then 
made by the mortgagor, for having the accounts of the mortgage 
settled, in consequence of a settlement being evaded by the mort- 
gagees : and as the Court was satisfied tliat the non-payment of 
the amount within the stipulated time, did not proceed from omis- 
sion of the mortgagor, but from evasion on the part of the mort- 
gagees, in order to render the sale absolute, it was held, that the 
mortgagor was still entitled to the redemption of his estate. Of 
the sum of 11,262 rupees, the amount for which the deeds were 
executed, it had been alleged by the mortgagor, that 862 rupees 
were not paid to him; and this appeared to the Provincial Court 
to be established on the evidence of a letter from the mortgagor's 
agent, to whom the money had been remitted on his account, for 
the liquidation of certain debts, and whose letter stated the whole 
amount received to be 10,400 rupees, the balance after deducting 
the abovemeritioned sum. This balance, therefore, was deemed 
to be the full amount of principal due on the mortgage; and the 
Court, on examining the accounts of the estate, while in possession 
of the mortgasees, proceeded to frame an adjustment, by calcu- 
lating, in each year from the date of the mortgage, the amount 
due on it, with interest on one side, and the amount realized from 
the lands on the other. By this calculation, it appeared that the 
debt annually decreased, until, in the middle of 1208, the whole 
was liquidated; and, by the sums realized on the part of the mort- 
gagees, from that time till the end of 1209, (the date on which 
the cause came in appeal before the ProvinciHl Court), it appeared 
that there was an excess, including interest, received by the mort- 
gagees, amounting to 5,973 rupees. This sum was accordingly 
adjudged to the mortgagor by the Provincial Coart, together with 
the recovery of the estate, and costs against the mortgagees. 

In this interval Runjeet Sing, one of the mortgagees, having 
died, the other (Beijnath Sahoo) purchased from his heirs their 
joint interest in the cause, and appealed from the above judgment 
to the Sudder Dewanny Adawlut. This Court concurred in the 
judgment, except in regard to the sum of 862 rupees, deducted, 
as not received by the mortgagor, from the amount of the princi- 

G l due on the mortgage. By the evidence of a person who had 
en concerned in the remittance of the money, and who more- 
‘ VOL. 1.- • z 
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1806. ov€r was one of the respondent's own witnesses, it was clearly 
— — — shown, that this part of the loan had been advanced, though not 
Be|jna«fa ex:ictly at the same time as tlie rest. This sum therefore, with in- 
^lioo, V. terestfrom the date of the mortgage, being deducted from the sum 
Y»*ecr decreed in favour of the mortagagor by the Provincial Court, left a 
balance due to him of 400 rupees. The decree of the Provincial 
Court was accordingly amended by the Sudder Dewanny Adawlnt, 
and the sum of 400 rupees was finally adjudged to the respon- 
dent, or mortgagor,, as the excess due to him from the appellant, 
or mortgagee, at the end of 1209 : together with possession of his 
estate, and the mesne profits which had accrued on it between the 
above period and the date of the final decree. The costs in the 
Sudder Dewanny Adawlut were made payable by the parties res- 
pectively. 


1806. RAMRUT13N DAS, Appellant, 

versus 

Sept. 26th. BUNMALEE DAS, Respondent. 

Claim to THIS was an action brought by Bunmalee Das, in tlie Zillah 
Kithira’ ^ hoot, on the 24tli of J uly 1 80 1 , or 1 0th of Srawun of the 
landr^iich recover fjoin Hamrutuii Das the lakhiraj 

had been Biuuzas Choorcot, fiuram, dec. estimated to produce an annual 
held bv tlie value of 501 rupees. The parties were of the Sanyasi sect. The 
of contested lands were situated in Tirhoot, and had belonged, 
Kli}(inH8 virtue of his office, to Jykishen Daa, the late mohunt of a 
eatHbliah- religious establishment, situated partly in Tirhoot and partly in 
ment. Nepal. Each of the parties was a Chela, or pupil of this person, 
for^the'*^ alleged having been appointed his successor. It was 

clHimant, by the plaitiufi'', that, on the mohunfs decease, in the 

oo proof Fusslte year 120i, he was elected his successor in Nepal, at the 
thnt he was or funeral obsequies, at winch it is customary for the 

p^uted^' cleciion to be declared ; that, in 1203, he appointed Cheitun Das, 
successor ^be. pupil of the defendant, to the charge and management of the 
to the late lands in question, of which, in that year, he transmitted the pro- 
priucipal. duce and accounts to the pluintifT. but in the beginning of 1*204, 
thought proper to declare the defendant proprietor. The defen- 
dant pleaded, 1st, a gift to him by the late mohunt, in 1197, of 
inouza Chooroot, one of the principal portions of land attached 
to the institution, which gift the mohunt was alleged to have 
conferred with a view to make known his intention of nominating 
the defendant to succeed him; 2nd, that at the celebration of the 
iiineral obsequies, in Nepal, the plaintiff had, by undue means, 
•prevented the defendant from being declared successor, according 
to the intention of the mohunt. The principal documents pro- 
duced in evidence by the plaintiff, were, .1st, an official letter 
from the Riija of Nepal, approving the nomination of the plaintiff 
as successor to Jykishen ; 2nd, a written engagement of Cheitun 
Das (pupil of the defendant), accepting from the plaintiff the 
office of agent for the management of the lands; 3rd, accounts of 
produce submitted by Cheitun .Das to the plaintiff. The defen- 
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dant produced the following documents: 1st, a %unnud from 
Raja Madhoo Sing, zemiudar of Tirhoot, acknowledging the 
defendant as successor to Jykishen, for the part of the establish- 
ment situated in his zemindaree ; 2nd, a corresponding pvrioana 
fiom the Collector of Tirhoot, confirming the lakhiraj lands to the 
defendant, as Jykishen’s successor, it did nut appear, however, 
to theZillah Judge, that these documents could at all establish the 
defendant’s title, without proof of his having been elected by the 
assembly of mohunU^ with whom the nomination rested; and 
his plea of the gift of mouza Chooroot in 1 197, was disproved by 
the evidence of his own witnesses, from which it appeared that 
this mouza was held by the mohuut himself until the period of his 
decease. The evidence of respectable persons, for the plaintiff, 
agreed in the following circumstances, viz. that the different por- 
tions of land, situated in 'I'irhoot and Nepal, were all attached to 
the same institution, and that the establishment in Tirhoot was 
subordinate to that in Nepal; that tlie late mohunt, a shoit time 
before his decease, in the presence of all his pupils, and of various 
persons of the order, nominated the plaintiff* to succeed to his office 
of mohuntf and to the lands attached to it; that, shortly after the 
decease of the mohuntt which happened in the same year, in Nepal, 
the principal persons of the order, u gether with the pupils of the 
deceased, and the mohunts of the surrounding distiict, were con- 
vened, for performing the obsequies; and that, after the accustomed 
ceremonies, they declared the plaintiff successor to the deceased, and 
installed him as principal of the establishment. On this evidence, 
and on proof that, according to the engagement produced by the 
plaintiff, the charge of the lands in question had been accepted 
from him by the pupil of the defendant, it was the opinion of the 
Zillah Judge, that the plaintiff was the person legally entitled to 
possession of them as the authorized successor ; and judgment was 
accordingly given in his favour in the Zillah Court, with costs 
against the defendant. 

On appeal by the defendant from the above decision to the 
Provincial Court of Patna, and finally to the Sudder Dewanny 
Adawlut (present 11. Colebrooke and J. Fombelle), those Courta. 
respectively concurred in it, and dismissed the appeal with costs*. 


1805. 


RHinrutun 
Dhs, V. 
Biinoialee' 
Das. 
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MUNROOP RAI, Appellant, 

— versva 

Dec. 22od. RAMJEE BUNOJA,.and BANIKAUNT RAI, 

(Heir of Sriraunt Rai, deceased), Respondents. 

Cleim by THIS was an action brought by Miinroop Rai in the Zillah 
tbeeppel- Court of Jessore, on the 7th of August 1798, against Ramjee 
dejM^unt Srikaunt Rai, to recover a talook, consisting of the 

tal^k, rriouzR Mahadeopoor, &c. eleven in number. The jumma^ qf 
forming annual rent payable to the zemindar, was 4,398 rupees. This 
pan of a mouzas were situated in pergunna Saedpore, late the zemiudaree 
purehai™ the defendant; Srikaunt Rai, which pergunna was purchased 
at auction by the defendant Ramjee Bunoja, in October 1797, at a public sale 
by the first made by the Sheriff of Calcutta, in satisfaction of a judgment of 
on *th^ ***** Supreme Court; and the defendant had been put into posses- 
groiiud of accordingly. The plaintiff claimed the lands in question as 
a previous his talook, under a previous purchase from the late zemindar, 
purchase made on the 27th of January 1797. The defendant Srikaunt 
]oo*k*froni having pleaded that the claim attached only to the purchaser 
the former ^he zemiiidaree, and that he was not concerned in the cause, 
zemindar, the Zillah Judge permitted him to withdraw. The remaining 
The pre- defendant pleaded, that the private sale of the lands in question 
chase *****^* to the plaintiff, was invalid, alleging, that it was made during an 
madedur- sittachment of the zemindaree, with a view to defraud the public 
ing an nt- purchaser. The plaintiff having proved his purchase of the lands, 
tachmeut by a receipt for the purchase money from the late zemindar, and by 
niindaree' under the seal of the zemindar, granting him the lancts on 

for the pub- & lease in perpetuity, at a specified rent, in consideration of a sum 
lie sale, de- paid for the purchase of the tenure ; and the late zemindar having 
dared io- declared that the zemindaree was not under attachment at the date 
ffainsuhe lands in question ; the Zillah Judge, not seeing 

purchaser any fraud or irregularity in the sale, was of 0 |>inion that the plaintiff 
at the pub- was entitled to hold the lands as a dependent talook, paying rent to 
jicsale, the proprietor of the estate; and judgment was accordingly given 
to*ry^n'tb«‘‘' his favour, in the Zillah Court. The costs were made payable 
former ze- by the parties respectively. 

mindar On appeal by the defendant (the purchaser at the sheriff's sale) 
and hia jbe above decree to the Provincial Court of Calcutta, that 

evenVof Suspicions were entertained by the 

public sale Provincial Court, that the private sale was fraudulent ; and, at all 
beiiig set events, it was considered, that the lease in perpetuity, granted 
by the late zemindar, was illegal, under the rules contained in the 
tion of Sec- section of regulation 44, 1793, which direct, that no zc- 
tion 2, mindar shall dispose of a dependent talook to be held at the same 
regulation jumma^ or fixed rent, for a longer period than ten years, and declare 
null and void any engagement fixing the jumma of a dependent 
pect to*en- Opposition to such prohibition. If the plaintiff had 
l[a^mcntg been injured, and was entitled to reparation, the Court observed, 
fixing the that hia action could only lie against the zemindar, who made the 
*^**dent^* piivate sale to him, and not against the public purchaser of the 
ulooksm zemindaree; and that the Zillah Judge had acted erroneously in 
opposition not including the late zemindar, as a party, in his decree. The 
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decision passed by the Zillah Judge in &TOur of the bfaimant, I80g. 
and against the public purchaser, was therefore annulled by the - ■ 
Provincial Court, with ah option to the cluhnUnt to sue the late to tkt rolw 
zemindar in a separate action. Reimbursement of costs was 
the same time ordered to be made to the public puVchhser. 

On appeal by the claimant from the above decision to the 
Sudder Dewanny Adawlut (present H.. Colebfoo&e and J. Fom- 
belle), as the late Srikaunt Ka,i had been sued in* the cause in the 
first instance, it appeared proper to the Court to summon hik 
representative ; and accordingly, Banikauht, hiS* heir, attended, 
and pleaded as one of the respondents in the cause. The Sud- 
der Dewanny Adawlut did not see ^hqfason to Suspect the private* 
sale to the claimant^ to have originatiid in fraud on the part of 
the late zemindar; and the Court remarked, that, under the 2nd 
section of regulation 44, 1793, jii/verted to by the Provincial 
Court of Appeal, though the lease, ;tS fixing a rent in perpetuity, 
was in so far invalid, it did not follow that the sale of the de- 
pendent talookdaree tenure should on the same account be void. 

But the first respondent (the purchaser at the public sale) having 
proved, by an extract from the records of the sherifiT s ofiice, that, 
at the date of the private sale of the talook in question to the ap- 
pellant, the zemindaree was actually under the attachment, which 
ended in the public sale of it to the above respondent, the Court 
held, that the private sale of the talook, during the attachment 
of the zemindaree, was invalid against the right of the purchaser 
of the zemindaree, and consequently concurred with the Provin- 
cial Court of Appeal in determining that the present claim, as far 
as related to the public purchaser, was not admissible. At the 
same time, the Court having learnt that Banikaunt, the second 
respondent, had brought an action in the Supreme Court, to set 
aside the sherifT s sale of the zemindaree; and that, although no 
final decision had yet taken place, an order of Court had been 
passed favourable to his claim; it was declared, that, in the event 
of the sale of the zemindaree being set aside by the Supreme 
Court, and of Banikaunt being restored to possession of his fa- 
ther’s estate, the appellant would be entitled to possession of the 
lands in dispute as a dependent talook, under the sale of that te- 
nure made to him by the late zemindar; or, if the public sale were 
not set aside, would be entitled to receive back with interest, from 
Banikaunt, as the late zemindar’s heir, the purchase money of 
the talookdaree tenure. Final judgment was therefore given 
by the Sudder Dewanny Adawlut, confirming so much of the Pro- 
vincial Court's decree, as dismissed the claim 'against the first 
respondent; but the appellant was at the same time permitted, 
in the event of the second respondent not satisfyinsr him in either 
of the modes pointed out, to sue him for possession of the ta- 
look, or for recovery of the purchase money, (a) 

(a) The final decision on this cause was partly founded on the principle, that 
the owner of an estate, disposing of part of it as a dependent tenure, while the 
estate is under attachment preparatory to a public sale, binds himself and Ids 
heirs by such a disposal, in the event of the attachment being aubseqnently with- 
drawn, or the public sale, if made, being set aside, and the estate restored to 
the original owner, or his legal repreienUtive; though, if the public sale, for 
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1807. COLLECTOR OF MOORSHEDABAD, Appellant, 

■ ■ versut 

Jan. I6tli. BISHENNATH RAI and SHEONATH RAI, Respondents. 


On a claim THIS was an action brougrht in the City Court of Moorsheda- 
by the col- Coilfctor of the district on the part of Government, on 

M^rehe- December 1802, against Bishennath and Sheonath Rai, 

dabad, on for the right of assessing certain lands held exempt from revenue 
the piirt of under the title of dewuttur^ to the extent of 4,536 beegas. The 
menrfor produce was estimated at 2,468 rupees. These lands .were 

the right of in Fyazubad, and other adjoining pergunnas, and had 

asaessiog been granted as an endowment, by Ranee Bhuwani, formerly 
certoin zemindar of Hajshahy, for tiie service and worship of certain idols, 
Mempt set apart fiom her zemindaree as dewuUur^ exempt from 

from re- revenue, the direction and superintendence of the religious esta* 
blishment being however reserved to herself and her family. The 
zemindaree in which the lands are situated had been since sold ; 
and, on a question arising respecting the right of holding the lands 
distinct from the zemindaree, the Collector was directed by the 
Board of Hevenue to institute a suit for trying the validity of the 
tenure, and for the ultimate assessment of revenue on the lands. 
The claim which wus accordingly preferred a&rainst the defendants 
tenrgrants. (grandsons of the Ranee), was made on two grounds, Ist, that, by 
There- the 3d section of retfulaiion 19, 1793, grants for holding lands 
mainder exempt from the public assessment, made, without the sanction of 
to hTle^al- since the date of the Dewanny (Au^jrust 1765), are 
]y /aAAiraj, declared invalid, under which rule the greater part of the lands in 
as having question were alleged to be assessable ; 2nd. that tlie produce of the 
ed*before lands in question had been appropriated to private uses, and that the 
t^he Com- Hanee, in retaining to herself and family the superintendence and 
management, was in fact both the grantor and grantee ; under 
which circumstances the crams could not be deemed valid. The 
defendants (one of whom, Sheonath, had the superintendence of 
Ramachundra, one of the principal idols), pleaded, that the lands 
had been appropriated to religious purposes by the former zemin- 
dars of Rajshahy, before the Company acquired the Dewanny : 
that a Jirman confirming such appropriation had been obtained 


veoiie 8B 
deumttur^ 
part of 
them ad- 
judged to 
be aises- 
anble, as 
held under 
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which the attachment was made, take place, and remain in force, any transfer or 
lease, made by the late proprietor during the attachment, is not valid against the 
public purchaser. The decree of the Sudder Dewanny Adawlut recognizes an im- 
portant distinction, in the construction of section 2, regulation 44, 1793, between 
the engagement for tliejMuima or rent, and the tenure of the land for which such 
rent is engaged to he paid. The declared object i>f that regulation being to pre- 
vent leases of dependent talooks or other under tenures for a long term, or in 
perpetuity, at a reduced rent; while it was at the same time expressly declared 
in the 7tb section, that ** nothing contained in this regulation shall be con- 
strued to prohibit any zemindar, independent talookdar, or other actual pro- 
prietor of land, frons selling, giving, or otherwise disposing of any part of bis 
lands, as a dependent talook the Court (as it had before done on a reference of 
the question from one of the Ziliab Judges, in May 1798) considered the en- 
gagement for the fixed rent, only, to he declared void by the rule contained in 
the 2d section of the regulation, without the right of teoanry in the land, as 
stipulated betwt*en the parties, lieing in any other respect affected. The aame 
principle of construction is applicable to all remedial laws, which are to be in- 
terpreted with a view to the intended ramedy, and its advancement.— 
xfoM, Vol, 1, p, 87.) 
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from the Emperor Shah Aulum ; aod that no part of the lands was 1806. 

■ubject to the public assessment. From the circumstances of the 

Rauee having; helu Uie management of the lands, and reserved to 
herself the appointment of the officers of the several temples; and^f,^^ 
from Its appearing tliai the rents were regularly remitted to her Rishennath 
until her decease ; the Ziliah Judge, considering the grant of the Hsi and 
dewuttar lands in the light of a grant to herself, and a fraud ^ 

the public revenue, was of opinion, that the grants were not valid, 
with the exception however of 699 beegas, assigned for the service 
of certain idols at Benares, against the tenure of which no objection 
was considered to lie. The remainder were accordingly declared 
liable to assessment, and so adjudged in the Ziliah Court, with 
costs against the defendants. 

On appeal by the defendants fiom the above decision to the 
Provincial Court of Moorshedabad, it appeared to that Court, that, 
although the rents of the greater part of the lands might have been 
remitted to the Ranee, iheie was sufficient proof, from the evidence 
of the witnesses of both parties, that the religious expenses for 
which they were appropriated, had been defrayed out of them ; and 
there was no proof adduced of their having been misapplied. The 
Court observed, that the only point to be considered in the case 
was the time at which the several portions of land, alleged by the 
claimant to he legally liable to assessment, were assigned to pious 
uses. And it appealing to the Court that 888 beegas hud been 
assigned to the idol Raiiichuiidra, subsequently to the date of the 
Dewaiiny, and were consequently liable to resumption, but that 
the rest were held as dewuttur before that period; judgment was 
passed, declimiig the above 888 beegas, only, liable to assess- 
ment, and directing (hat the settlement should be made with 
Sheonath Hai, as ilie shewayut or superinteiifieiit hitherto in charge 
of them. The costs in the Provincial Cum t were made payable 
by the parties respectively. 

On appeal hy the Collector from the above decision to the 
Sudder Uewatiny Adawlut (present H. Colebrooke and J. Fom- 
beile), this Court concurred in the general grounds of it. But, 
on a further investigation respecting the periods at which the 
several portions of the lands in question were appropriated to reli- 
gious uses. It was found, that, besides those adverted to by the 
Provincial Couit, the following had been assigned subsequently to 
the period fixed by the regulations for rendering such appropria- 
tions invalid; namely, in perguiina Fyazabad, assigned to the idol 
Gopaul Thakoor, 100 beegas; to the idol Kaj Rajesree Thukraen, 

423 beegas; and, in pergiinna Kunwur Putta, to the idol Tarake- 
sur, 35 beegas: total 568 beegas. Final judgment was accord- 
ingly given for the assessment of these lands, in addition to those 
adjudged liable to assessment by the Provincial Court: and with 
an order that a settlement should he made for them with the pos- 
sessors, in the mode prescribed by the regulations. The costs in 
the Sadder Uewanny Adawlut were made payable by the parties 
respectively, (a) 

(a) It may be remarked, as incidental to this decision, that lands held by n 
seniindar for a religious appropriation of which he has the Buperinteadeoce, are 
not consideied to form part of the xemindaree, provided the endowment is valid 
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1807. COLLECTOR OF DINAJPOOR, and KlSflEN KAUNT RAI, 

Appellants, 

Jaa. 23rd. werw? 

GORCHUND SURMA, Respondent. 

On a claim THIS was an action brought by Gorchund Surma, in the Zillah 
*** Court of Dinajpoor, on the 4th of June 1802, lo recover from 
fiLd rent, Kishen Kauiit Kai the mouzas Ramnugur and Nunya Tikore, si- 
certain * tuatedin pergunna Deeora. It appeared, that, atthesaleof certain 
lands in parts of the aemindaree of Dinajpoor, in satisfaction of arrears of 
*iTha8cd zemindar, two mekalSf or lots, containing, 

ar^ubllc other lands, the mouzas in question, were purchased by the 

sale by B, defendant Kishen Kaunt Rai. In the detailed statement of the 
judgment particulars of the lands to be sold, exhibited, as usual, at the time 
^of*of*nn^^ sale, for the information of persons wishing to purchase, the 
hl^^itary*^ mouzas in question were specified as common malguzaree lands, 
Tight to the hearing a jumma^ or annual rant, one of 837, and the other of 
tenure. 1,083 rupees ; and, on the faith of these statements, the purchase 
of the two lots was made by the defendant. The plaintiff, however, 
torelin-^ alleged a right of holding the mouzas at a fixed and perpetual 
quish his jumma of 575 rupees, under an istimraree grant to his father from 
puicbase, a former zemindar of Dinajpoor; and accordingly brought the 
1**'®^®*'^ action to recover possession on that tenure. From docu- 
the reL^ ments brought forward by the plaintiff, it was proved, that in the 
these lands year 1763, Baidnath Rai, then zemindar of Dinajpoor, granted 
having seven mouzas, two of which are those in question, to Oiiyechund, 
rooeoral father of the plaintiff (at that time priest to the Raja's family), 

described ^ tenure termed birt ijarah, at a perpetual jumma of 575 

at the time rupees: that, in 1770, the province having suffered during the 
of sale. general famine, and the grantee, finding difficulty in the cultivation 
of the mouzas, the Raja agreed to annex them to his nij talooks, 
or private lands, giving at the same time an agreement in writing, 
to the plaintiff's father, to continue to him his tenure, and to pay 
the profits, regularly, aRer deducting the public revenue and inci- 
dental charges; that, further, on the 28th of March 1776, a decree 
was passed by the Superintendent of the Adawlut of Dinajpoor 
(in a cause wherein the plaintiff’s father sued the Raja, in con- 
sequence of part of his profits being withheld by the Raja's 
gomashta), decreeing to him the full profits; acknowledging his 
rights as above stated ; and specifying that the tenure of the lands 
was ascertained to belong to him ; that they were only in charge 
of the Raja; and that possession of them was at any time de- 
maodable. It further appeared that Baidnath Rai, and his suc- 
cessor the late zemindar had annually paid to the plaintiff’s fatlier, 
and to the plaintiff, the profits of the mouzas, until the sale of their 
zemindaree; and, in the papers relating to the decennial settlement, 
the jumma of the two mouzas was rated at the amount at which 
the plaintiff claimed to hold them. Under these circumstances 
the Zillah Judge being of opinion that the plaintiff was entitled to 

under the regulations; also that the semindar having made such eudowment, 
does not invalidate it, if antecedent to the dcwaooy granL 
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hold the lan^s at theyamma stated, on an isiimraree tenure, jiidg- 1807. 

meat was given in his favour in the zillafa Court, with costs against * 

the defendant. Collector 

On appeal by the defendant, in conjunction with the Collector ®^*^*®^* 
of the district, from the above decision to the Provincial Court of 
Moorshedabad, that Court concurred in it, and dismissed the ap- Kaunt Rai, 
peal. It WHS at the same time ordered, that the defendant should v. Gor- 
accoiint to the plaintiff for the mesne profits during the time the 
lands had been in his possession, 

A special appeal from the above decision having been admitted 
by the Sudder Uewanny Adawlut (present H. Colebrooke and 
J. Fombelle), on the motion of the Collector, the principal plea 
ur^ed by him before this Court, was, that, from the tenure of the 
niouras not having: been conferred under any of the titles by which 
the occupancy of land is usually defined, but by the peculiar term 
hirt ijareh, it must have been inteiided, that the grantee should 
possess only an income in money arising from the produce of the 
lands, and that the grant appeared to have been only a personal 
allowance to the respondent's father, as priest to the Raja, and 
not a grant which ought to be continued to the respondent, who had 
never held the office; especially ntiw that the office had ceased. 

The Sudder Dewanny Adawlut, however, on full consideration of 
the case, held, that the grant must be construed to convey a tenure 
inheritable by the heir of the grantee, and not as a personal grant, 
or one of pecuniary provision ; and that the respondent, by right 
of inheiitanee from his father, was entitled to hold the lands at 
the isiimraree junma specified in the grant. The decree passed 
ill favour of the claimant by the Provincial Court, was therefore 
affirmed by the Sudder Dewanny Adawlut, and tlie appeal dis* 
missed with costs. With respect to the purchase made at public 
sale, by the appellant Kislien Kaunt Rai, of the mehals in which 
the biri ijareh lands of the respondent are situated, it was pro- 
nounced by the Sudder Dewanny Adawlut (in concurrence with 
the Board of Revenue) that the appellant was at liberty to relin- 
quish his purchase, in consequence of the error in the public 
statements, on the faith of which it was matle. The appellant, 
however, having declined taking advantage of it in the present case, 
no provision was made for it in the decree, (a) 

(a) The option possessed by pnrchaseri at the public sales to relinquish their 
purchases on the discovery of any material error in the description of the lands 
sold to them, was noticed in the case of Dooigapershad Bose, v. the Collector 
of the twenty-four pergiinnas, August ts, 1806. But this is the first instance 
in which the right in question, founded on an obvious principle ef equity, and the 
law of coutracts, waa Judicially declared by the Conru 
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1807. PURTAB BAHAUDUR SINO, and another. Appellants, 

— versus 

Mar. 9th. TILUKDHAREE SINO, Respondent. 


Oq a claim THIS was an action brought by Purtab Bahaudur Sing, and 
by the ap- another, in the Zillah Court of Saruii, on the 7th of November 
^^fonrih Katie of the Fuslee year 1203, against Tilukdha- 

ofeertVin Shig, for the proprietary right of a fourth share of certain 
lands, H 9 lands, to the extent of 36,1 19 beegns. in Tuppa Dho Sahoo, and 


iieira of other adjacent places, held exempt from the payment of revenue; 
it *noi also to recover the sum of 5,000 rupees, as the produce of 

pcarhifT^ the share claimed, during the Fns/ee years 1201 and 1202; exclu- 
that the sive of mouza Shampoor, forming a part of the share in contest, 

father had hut in possession of the plaintills. The descent of the parties 
«ny title to , . • . 

claim dig. left four .on., 

missed. 

One of four 2d. 3d. 4th. 

brothers, RhJ Sing. Mahadeo Diitt Sing. Ubdhoot Sing. Mahadeo Komar Sing, 
who, while | I 


living in 


Tlie defendant. The plaintiflti. 


family part* Tlie lands, of which the plaiiititis claimed a fourth share, were 
iidth"tlie granted, free from revenue, under the title of 

rest, obtain- Nabob Kasim Ali Khan. They were alleged by 
ed a ronsi- the plaiutifTs to have been conferred on their family^ and to have 
derahle been held by their father Mahadeo Komar Singr, and his three 
fand^iicid i" family partnership; in consequence of which the 

to lie ox- plaiiitiBs claimed a fourth share as tlie herilage of their father, 
ciiisively The defendant denied that the pluintiiTs father had any title to a 
entitled to share of the lands, or bad ever possessed a share of them ; and 
Hindoo"* Stated, with respect to mouza Siiampoor that the father of the 
biw, it not pi >intifie, and the plaintiffs, had held it merely by sufferance, 
being . From documents wiiich the defendant produced, viz. 1st, a sunnud 
shown timtfp.in ibe Nabob Kasim Ali Khan; 2nd, a pt/nf;annaissued by a 
UhViuoau* collector of the district; it was proved, that, on the 20lh of 

of nid from 1763, prior to the date of the Dewanny, the nonpar 

any joint lands in question were conferred on Ubdhoot Sing by Kasim Ali 
funds of Khan, in reward for public services, and that they were after- 
ihe family, ^g^ds, on the 15th of December 1792, confirmed to him by Go- 
vernment as his property under the grant; and it appeared to the 
Zillah Judge that he received and held them as a personal dona- 
.,,tion. The witnesses for the plaintifis did not prove that Maha- 
deo Komar Sing, their father, had ever, been in possession of the 
lands jointly with Ubdhoot Sing; and the Zillah Judge, consi- 


dering them to be the exclusive property of the defendant, by 
inheritance from his father, dismissed the claim of the plaintifis, 
with costs. 


On appeal by the plaintiffs from the above decision to the Pro- 
vincial Court of Patna, that Court concurred in it, and confirmed 
it, with costs. 

On further appeal by the plaintiffs to the Siidder Dewanny 
Adawlut (present J. H, Harington and J. Fonibelle), they rested 
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their case on the plea, that, at the period when the nankar grant tB07. 
was made to UbdhQOt Sing, the father of the respondent, he had — "* ■ ' 
not separated from his three brothers (one of whom was the 
therof the appellants); and that, therefore, all the brothers, or 
their heirs, were entitled to share in the grant equally with theotliera, o. 
grantee. A reference was in consequence made by the Court to Tiiukdiia* 
their pundits, to ascertain, whether, under the circurustancea^*^ 
stated, the brothers of the grantee would be entitled to share with 
him in the grant, and, if so, in what prop.riions they would 
share. The pundirs, in answer, pronounced the law of the Shaster 
on the case to be as follows ; ** Of several brothers living to» 

' gether in family partnership, should one acquire property by means 
of funds common to the whole, the property so acquired belongs 
jointly to ail (he brothers. Should, however, the means of arqui- 
sition, drawn from the joint funds, be of little consideration, and 
the personal exeriion considerable, two shares belong to the 
acquirer, and one share to each of the other brothers. But, should 
property be acquired by one brother without the assistance of any 
joint funds, it belongs exclusively to the acquirer. Unless, then, 
it be proved, that Ubdiioot Sing obtained the nankar grant by 
means of the use of property belonging jointly to him and his 
brothers, the lands are the exclusive property of Ubdhoot Sing 
and his heirs.*’ Now it was ascertained, that, at the date of the 
grant, Ubdhoot Sing (tlie respondent’s fether), was in possession 
of a family estate, jointly with his three brothers ; and it was 
not improbable, that the resources of the joint estate might have 
assisted him in performing the services for which the grant was 
obtained ; but of this there was no proof : and, after the long 
period (44 years) which had elapsed since the grant, it was not prac- 
ticable for either of the parties to adduce evidence on the point. 

Ae the appellants could not establish the ground, on which alone, 
under the Hindoo law, they could have a title to share in the grant, 
their claim was determined to be inadmissible. But in considera- 
tion of the floulit whether the nankar grant was obtained without 
aid from the estate held, at the time, jointly by the brothers, it 
was suggested by the Court, to the respondent, that he should 
admit the title of the appellants to mouza Sliampoor, of which they 
were in possession ; and, the respondent having agreed to this 
arrangement, it was provided in the decree, by which the claim of 
the appellants to a fourth share of the nankar lands wak finallyr 
dismissed, that the mouza aboveroentioned, consisting of 600 
beegas, should leinain with them and their heirs, as their acknow-^ 
ledged property. The costs of the Sudder Dewanny Adawlut wera 
made payable by the parties respectively. ( a) 

(n) The Hindoo law, applimhle to acqiiisltioDS made by ooe of several hre- 
tlireii living in fniiiily parnerKhip, was before stated in the report of Soobiins 
LhI, V Hiirhiiiis Lai and Rooder Ram, June 17, 1H05. In that case, however, 
the exposition of the law was not so complete, nor eo accurately expressed, as 
in the preseut inaUnce. 
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1807. ELDER WIDOW of Raja Ciivtter Sein, Appellant, 

■ versus 

April 15th. YOUNGER WIDOW of Raja Ciiutter Sein, Respondent. 


On • claim THIS was an action brought by the younger widow of Ch utter 
ihare of zemindar of Burdwao), in the Civil Court of the district, 

certain on the 30th of September 1795, against the elder widow, to recover 
endowed a half share of mouza Rusalutpore, consisting of dewuttur lands, 
lands, as a qj* annual produce was stated at 2,699 ruf»ees. They 

had been assigned, it appeared, as an endowment for religious 
adjudged,’ purposes by Ranee Jykunwur, mother to the husband of the 
thaten- parties, and the produce of them appropriated to the expences of 
dowed worship in a temple rai^i^ed at Amhoa to KamsonndurandLiikhi- 
not Hindoo idols. At tlie decease of Ranee dykiiuwur 

reditnble (since whic h about .32 years had elapsed), the parties to the pre- 
sent suit, who were her joint heirs, held the endowed lands jointly 
for a short time. It was goon afterwards agreed to form separate 
establishments: the pUiutift* removed to Burdwan, with the idol 
J.ukliioaraen, and accepted the mouza Chunderhath (a part of the 
en.'Qwed lands, producing 1,400 rupees per annum), for defraying 
its expenses: and the defendant remained at Amhoa in charge of 


property, 
and that 
the ma- 
iiaircmcQt 
of them, 
alone, for 
religions 


given H- 
gaiuBt her. 


paS liy ?n- remaining lands, the produce of which she appropriated regu- 

heriratioe: larly to the charges of the idol Ramsooudur. The plaintiff, in 
and the bringing the present action, alleged the endowed lands to have 
ciniiiiant jjpgQ all along a joint property, and claimed a moiety of those in 
iiigeatiire*d P®**®****^" heiress to Ranee Jykunwur. 

to mMiiave The defendant, after mentioning the plaintiff's having sold mouza 
the moiety Chunderhath (which the plaintiff did not dei)y)in>teadofconti- 
|n^*|****i‘*“»nuiiig to apply its produce to the purpose for which it was as- 
jii gment pleaded, Jst, that she (the defendant), having for so long 

a time retained the sole superintendence of the idol Ramsoondur, 
was entitled, by the usage of the family, to the s de management 
of the lands appropriated to its service, independeiitly of the claim 
of the plaintiff being barred, bv lapse of time, under the rule of 
limitation; 2nd, that the plaintiff, in misappropriating a part of the 
endowment, had forfeited all right to share in the remainder. The 
Zillah Judge having consulted his pundit on the case, and the pun- 
dit having given an opinion, that the lands must be considered the 
joint rigRt of the parties, as heirs of Ranee Jykunwur, that they 
were properly divisible between them ; and that the plaintiff, by the 
sale of Chunderhath, had not forfeited her right to an equal partici* 
pation ; judgment was given in favour of the plaintiff in the Zillah 
Court, for the half share which she claimed ; but, at the same 


time, as the motiza Chunderhath, sold by the plaintiff, was con- 
sidered to have been also joint property, it was ordered that a 
proportionate compensation, for half of that mouza, should be 
made by the plaintiff to the defendant, out of the adjudged moiety. 

On appeal by the defendant ftom the above decision to the 
Calcutta Provincial Court, the Senior Judge who sat in the cause 
(Ramus) concurred in it ; but the other (Wintle) dissented from 
it, on the ground that the dewuttur lands appeared to him not to 
be bereditable property , or divisible between the parties. Ths 



CASES IN THE SUDDBR DBWANNY ADAWLUT. 


. 181 


eillah decree was aiHrmed by the casting voice of the Senior 
Jurlge, and the appeal dismissed with costs. 

On a further appeal by the defendant to the Sudder Dewanny 
Adawlut (present H. Cniehrooke and J. H. Harington), this Court, 
in order to determine the law as conected with the circumstances 
of the case, proposed the following questions to their pundits ; 
Ist, do lands which have been assigned to an endowment as de- 
wultur, f T religions purposes, constitute au hereditable properly ? 
2nd, if they do not constitute an hereditable propeity, and the 
possessor have only the right of management for religious pur- 
poses, is the right of management inheritable by the heirs of the 
person who assigned the lands for such an endowment? 3rd, if 
the management he hereditary, and the heirs should agree, as in 
the present instance, to separate the funds, for two distinct religious 
establishments, is such agreement a legal one? The pundits 
returned the following answer : ** Dtwuttvr lands are not here- 
ditahle property : the miinagement of them, alone, for religious 
purposes, devolves on the heirs of the person who made the 
endowment. It is lawful for the heirs to separate by mutual 
consent, and form distinct religious establishments; and, should 
one of the heirs sell the portion of endowed land under his 
management, it is not lawful for such heir to claim a share of the 
portion managed by the other " On considering this opinion of 
the pundits, and adverting to the following circumstances, namely, 
that the lands were not hereditable property of either party ; 
that the management of them, since the separation of establish- 
ments by mutual consent, had remained, for the long period of 
thiriy-two years, exclusively in the hands of the appellant, and that 
the respondent, in selling the lands under her charge, had iilei*ally 
converted to priviite use what was endowed for purposes of reli- 
g'on; the Sucider Oewanny Adawlut determined that the respon- 
dent. had no just claim to a share of the lands under the appel- 
lant's management, or to participate in the arlministration of them. 
The 'decrees passed by the Zillah and Provincial Courts in favour 
of the claim were therefore reversed. It was, however, directed, 
on a consideration of all the circumstances of the case, that the 
costs in each of the Courts should be paid by the parties res- 
pecti\ely. (a) 

(«) Tlie question of Hindoo law deirnnined by the Vyuwttha of the pundits^ 
and the final jiidi^ment in this cause, viz. that lands duly endowed for reiigioiia 
purposes are not hereditable as private property, and coosequeotly are not auh* 
|ect to private alienation, is of general importance. 


1807. 

Elder Wi- 
dow of 
Raja Chat- 
ter Sein, 9m 
Younger 
Widow. 
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1807. BRIJ RUTUN DAS (Pauper), Appellant, 

— versus 

April 20th. BRIJ PAL DAS, Respondent. 

Claim by a THIS was an action brought by Brij Pal Das in the City Coiirl 
!iiither*for of Benares, on the 27th of December 1802, to recover from Bnj 
a balance Rutiin Das (his father) the sum of 10,459 rupees, balance of ac« 
ofcnsh On count; with an equal amount for interest. The defendant had 
proof that (j^en once a merchant and banker at Benares, it was stated by 
wa^8™c-^^ the pluiutifF, that he and his brothers, after living some years with 
qiiircd by their father, not finding wherewithal to support themselves, sepa- 
tlie sepa- rated, and entered upon difierent employments ; that in the year 
exdos^re plaintiff went to Cuttack, where he was employed as 

industry of of Blniwani Dus; that during 
the son, his residence at Cuttack (a period of about six years) he had trans- 
andthnt actions on his own account, entirely separate from the defendant, 
tlierSiirr* employed as his agent, and to whom he made frequent 

WAS not * remittances, the balance of which, remaining in the defendant*s 
entitled to hands, and wrongfully withheld by him, was the sum specified in 
any part of the claim. The defendant alleged, that the plaintiff' had never 
transacted business on his own account, but as a member of the 
family, and partner wiili his father ; and, moreover, that he, as a 
mount. father, was master of the acquisitions of his sons, and that no 
claim on the part of the plainiitf could lie against him. An aumeen 
having been appointed to examine the books of account of the 
parties respectively, it appeared from his report, confirmed by wit- 
nesses for the plaintiff, that the Cuttack transactions were a 
distinct concern of the plaintiff; and that the defendant had 
received commission from the plaintiff on account of goods com- 
missioned from Benares. The report gave a balance of 12,957 
rupees, due to the plaintiff in account with the defendant; and the 
City Judge, considering the plaintiff entitled solely and exclusively 
to the produce of his own separate industry, passed a decree in 
his favour for the principal and interest claimed, with the usual 
order with respect to costs, payable by the defendant. 

. On appeal by the defendant from the above decree, to the 
Provincial Court of Benares, that Court concurred in it, and 
confirmed it, with further interest from the date on which it was 
passed. 

On a further appeal to the Sudder Dewanny Adawlut (present 
J. H. Haringlon and J. Fombelle), this ('ourt amended the fore- 
going decrees, for the reasons which follow : The Court allowed 
the respondent's right to 12,957 rupees, in conformity with the 
avmeens adjustment; but as to the interest claimed, it did not 
appear to the Court what calculation of it had been made ; and 
the pleader of the respondent, on being questioned, could give no 
account of it. No interest was specified by the aumeen as due, 
in addition to the sum above stated ; and the Court, advertincr to 
the uncertainty whether interest had been usually charged by the 
parties in their respective arcoiints, as well as to the relation in 
which the claimant stood to the other pariy, determined, that such 
part of the claim as related to interest, beyond the amount of the 
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mumeen*s aHjustment, should not be admitted. Final judgment ^807* 
was therefore given by the Sadder Dewanny Adawlut for the res-- 
pendent’s recovering *12,957 rupees, with interest thereon from theBri] Raton 
date of the ziliah decree only. It was at the same time ordered, 
that certain jewels belonging to the appellant, to the value . 

about 1,500 rupees, whidi the respondent, when, plaintiff in the 
City Court, admitted to have taken from the appellant; and a 
dwelling house of the appellants, also in the respondent's 
possession ; should be S'>ld, and brought into account towards 
discharging the amount adjudged. The respondent was directed 
to pay his own costs in eat'h of the Courts : and the order, usual 
in cases of pauper suitors, was given with respect to the costs of 
the appellant. 


ODITNARAEN SING, Rajah of Benares, Appellant, 1807. 

versus 

CAS 1 NATH, and others, (Heirs of Kashmiri Mull,) April 24th. 

Respondents. 

THIS was an action brought by Oditnaraen Sing in the City Claim bythe 
Court of Benares, on the 5th of April 1803, to recover from the 
heirs of Kashmiri Mull the sum of 50,000 rupees, as having been 
embezzled by Kashmiri Mull from the late Raja, Mahipnaraen, the for a sum 
plaintiff’s father, ill the year 1786. In that year, it appeared, of money 
Kashmiri Mull was khazanchee^ or treasurer, to the late 5 
and Mr. Francis Fowke, a civil servant of the Company, who had ^^besiled 
for some time held the office of Resident at Benares, left it, to by their 
return to England. It was alleged by the plaintiff, that Kashmiri ancestor, 
Mull, under pretence of an order from the late Raja to remit 
50,000 rupees to Calcutta on account of Mr. Fowke, appropriated Jbe?ppeN 
that sum, from the Raja’s treasury, to his private use; and the lant.'^^AI- 
plaintiff accordingly sued to recover the amount from the heirs oflegedem- 
Kashmiri Mull. The defendants denied the embezzlement imputed 
to their father, and pleaded, that an order had been given to him jjjf *2aim* 
by the late Raja for the payment of the sum in question to Mr. dismissed. 
Fowke, through Mr. James Grant, who succeeded him as Resident ; 
and that the sum was remitted to Messrs. Cockerell and Co, 

Mr. Fowke's agents at Calcutta. The defendants further pleaded, 
that more than 17 years had elapsed since the alleged cause of 
action arose. The principal evidence brought forward by the 

S laintiff, in support of his claim, was tipurwanna dated the 9th of 
fovember 1789, by Mr. Duncan, then Resident at Benares, relat- 
ing to points investigated by order of Government, in consequence 
of complaints preferred by Raja Mahipnaraen against Mr. James 
Grant. The third paragraph of it stated as follows; Kashmiri 
Mull, in his evidence given in the case, has acknowledged that he 
took 50,000 rupees from the Raja’s treasury to remit to Calcutta 
on account of Mr. Fowke, and alleges Mr. Grant’s order for doing 
it The Raja should sue Kashmiri Mull before the Resident for 
the recovery of it.” The documents adduced by the defendants 
were, 1st, A hoOndee, or bill of exchange, dated the 23rd of Fe- 
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1607. bruary 1786, drawn by the houee of Kashmiri Mull at Benares, on 

■ Calcutta, payable to Messrs. Cockerell and Co. on account of 

^^loanieD Mr. Fowke, and endorsed with a receipt, by a partner of rhat 
cluSna^b letters from the late Raja to Kashmiri Mull, 

end others, (dated, one the 21st of November 1785, and the other the 2iid of 
* Febiuary 1786), reciting, in the first, that he had approved the 
payment of a ituipr, to Mr. Fowke, of a lack of rupees, on account 
of the Ftfs/ee year 149 5 (the commencement of it corresponding 
with September 1785); and, in the second, reciting the payment 
of -50,000 rupees,* in part, and authorizing the payment of the 
remaining 50,000 ; 3rd, A farigh khuUg^ or receipt in full on ad« 
justineiit of accounts, from the late ll ija to Kashmiri .VI nils eldest 
son Slie idea*, who appeared to have been in the habit of acting 
for him, as treasurer, dated the 27th of September 17S8. These 
documents were denied hy the plaintiff to be genuine; and the 
Judu^eofthe City Court, on examining the seals of them, and 
finding that they differed from each other, snspe^ ted the documents 
to be forgeries, and refused to admit them in evidence. From the 
passage quoted from Mr. Duncan's purwanna^ he concluded, that 
tiie iviiiiitance had been made without directions from the baja, 
and that the estate of Kashmiri Mull was answerable for it. With 
respect to the lengtii of time which had elapsed since the cause of 
action, the Judge observed, that, at the death of the late Raja, the 
plaintiff was a minor, and that the deduction of the years of his 
minority would bring the cause wiihiii the period prescribed for the 
cognizance of actions; so that there w.is nothing, on that ground, 
asrainst the admission of the claim. Judgment wus accordingly 
given in the City Couit in favour of the plaintiff, for the sum de- 
manded, with costs against the defendants. 

Oil appeal by the defendants from the above decision to the 
Pnnincial Court of Benares, that Court did not concur in it. 
From several authenticated papers produced by the heirs of 
the treasurer before the Provincial Court, it was proved, that 
the late Raja was in the habit of using four seals, each slightly 
differing from the other; and it appeared to the Provincial Court, 
as well as to their law officers, who were consulted on the occa- 
sion, that the impressions on all the documents adduced by ihe 
heirs of the treasurer before the City Judge, corresponded with 
one or other of those seals. The Provincial Court considered that 
the documents were genuine, and that the letters of the Kaja 
proved his having authorized the remittance of the sum in question 
by the late treasurer, for the purpose stated i>y the heirs. With 
respect to the passage in ihe purwanna of Mr. Duncan, the Resident 
at Benares, which seemed to have had material weight with the City 
Judge, the Provincial Court observed, that it could not be taken as 
the ground of a decision against the late treasurer, as it mentioned 
no proof of the embezzlement imputed to him, but, on suspicion of 
it merely recommended that an action should be brought against 
him. The late Raja, it appeared, did not die till six years after 
the date of the above purwanna, and, notwithstanding the intima- 
tion given in it, took no measures for suing the treasurer for the 
amount in question; and the Provincial Court observed, that the 
fair inference to be drawn from the Raja’s silence, considered with 
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tke authenticity of the letters under his seal, as in their opinion 
established,' was that the embeszlement imputed to the treasurer, ■ - - 

and the present claim preferred against his heirs, had no real Oditoaraeo 
foundation. The decree passed in favour of the claimant, by the|*°<l* 

City Judge, was accordingly reversed by the Provincial Court ; 
with costs against the claimant. 

On appeal by the claimant from the above decision to the Sudder 
Dewanny Adawlut (present H. Colebrooke and J. Fombelle), this 
Court concurred in it, and finally determined that no responsibility 
could attach to Kashmiri Mull, or his hgirs the present respondents, 
although an action for the recovery of the money, as having been 
illegally and corruptly received, might lie against Mr. Fowke, or 
his representative. Judgment was accordingly passed by the 
Sudder Dewanny Adawlut, confirming the decree passed against 
the claimant by the Provincial Court, and dismissing the appeal 
with costs. 


MUHRONNISA KHANUM, Appellant, 1807. 

versus - — - ■■■■ ■ 

MUSSUMMAUT BUDAMOON, and others, (Heirs of May 25th. 

Luja Ram,) Respondents. 

THIS was an action brought by Muhronnisa in the Zillah Court CUlm by 
of Behar, on the 2l8t of January 1801, or 1 lih‘ AfaiijjiA of the ^*** *****' ®f 
year 1207, against the heirs of Liija Ram, to redeem 
tain mortgaced lands, and to recover the sum of 6,274 rupees as recover 
balance realized from the usufruct by the mortgagee and his heirs, certain 
inexcessof the principal and interest of the debt, for which the™®J^W^ 
mortgage was granted. It was set forth in the plaint, that the 
lands of moiiza Doolubhpoor, Chuk Raseen, and Chuk Buroo- the mort- 
na, which had been held exempt from revenue, the former asg«g«>which 
altumghaf and the two latter as ayma, by Gholam Ruza Khan, 
the plaintifi’s husband, were mortgaged by him, on the 6th 
February 1774, to the late Luja Ram, for the sum of 6,701 rupees ; being re* 
that after considerable sums had been realized from the pro- ceived as 
duce by the mortgagee, the ayma lands were given up. and the 
altumgha retained ; that the plaintiff on the decease of her hus- 
band, applied to the mortgagee fora statement of his receipts, should be 
and obtained from him a written voucher under date the 27th of redeemed, 
February 1787, acknowledging the receipts at that time to b®Jf {hc pria^ 
13,376 rupees, and engaging to deliver up the lands, on a settle* 
ment of accounts ; that, however, a settlement had been evaded ; notappear- 
that, at the date of the action, the mortgage had been cleared ; andjoff to have 
that, calculating on one side the principal of the debt and * 

equal sum as interest, and on the other, the receipts up to 1787,jyjged^ 
and from that time to the date of the action, there was a balance of however, 
the sum specified in the claim, due to the mortgagor. The de-t!>Htthe 
fendant Mussummaut Builamoon (the only one who sppewed) 
denied that there was any ground to maintain the suit, and alleged, eouijg^i 
tliat, of the lands specified in the mortgage deed, Chuk Raseen be barred 
had not been given into possession of the mortgagee ; that Chuk ^7 ^spie o| 
VOL I. B B 
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1807. Biiroofia liad been found to have been previously mortgaged to 
another person^, and was delivered up to him; and that mousa 
'j"*®»“^***^Doolubh poor, I he only lands which the mortgagee had held, did 
limiiHtioa; profirs equal to 12 per cent annual interest on the 

and ibst the debt ; that the voucher for receipts, stated by the plaintiff, was a 
mortsHse fabrication ; that the mortcragor, knowing that the mortgage could 
would be cleared by the usufruct of the lands, which the mortgagee 

at finy Uine forbore till now to claim the redemption ; that, after 

by liqiiida- deducting a partial payment, there remained 6,377 rupees balance 
tion of the of principal still due, according to a bondfrom Moohiiinmud Julal, 
prmcipai gQ^ of the mortgagor, dated in the Fu%lee year 1 193 : until pay- 
^ * ment of which balarce of principal the lands of mouza Doolubh- 
pore were not redeemable. The Zillah Judge being of opinion 
that the claim was not cognizable, under the rule of limitation, 
in consequence of the plaintiff not having claimed the redemption 
of the mortgage for 12 years, judgment was given against the 
plaintiff in the Zillah Court, with costs. It is to he remarked, 
nowever, that there was a dispute respecting the right to hold the 
mortgaged lands of moiiza Dooltibhpore, between the widow of 
the mortgagee, and the banking house of Qoolab Rai at Patna, 
into whose hands the lands had been assigned by the mortgagee, 
and who alleged the assignment to have been m>ide in discharge 
ofa<)ebt; and it appeared that Sbeopurshad, the gomaukta of 
that house, (who was in consequence made a defendant in the 
•cause, ill the Zillah Court) had, during the suit, made a com- 
promise with the plaintiff', and delivered the lands into her posses- 
sion. This transfer, as being probably against the right of the 
other defendants, was declared of no effect by the Zillah Judge ; 
but it was thought proper to allow the lands to remain with the 
plaintiff, until it should be determined which of the other par- 
lies was entitled to them. 

On appeal by the plaintiff (the widow of the mortgagor) from 
the decree passed against her by the Zillah Judge, to the Pro- 
vincial Couit of Patna, that Court also dismissed the claim, 
though on different isrounds. It was proved to the Provirndal 
<Dourt, as stated on the part of the heirs of the mortgagee, that 
of the lands mortgaged to Liija Ram, part had been sold, and part 
previously mortgaged, by the mortgagor, and that mouza Doo- 
lubhpore, alone, had remained in the hands of the mortgagee, or 
his heirs, the produce of which (525 rupees per annum) was 
not equal to legal interest on the amount of the mortgage debt, 
so that it was not possible for the mortgage to have been cleared 
by the usufruct. And with respect to the allesred voucher fur re- 
•ceipts, to which the Court attached no credit, and between the 
date of which and the commencement of (he present action more 
than 12 years had elapsed, without its having been made the 
ground of any claim, the Court considered that the rule of limi- 
tation was siifficient to render it of no effect. On these grounds, 
therefore, the Provincial Court dismissed the appeal, with costs. 
And it was at the same time ordered, that mouza Doolubhpore 
should be delivered up to Mussummaut Budamoon, on the part of 
the heirs of the mortgagee, the Court not considering that Sneopur* 
•had was authorized to make it over to the other party. 
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A further appeal waa brouf^ht by the widow of the mortgagor 1807. 
to the Sudder Dewanny Adawlut (present J. H. Harington and* 

J. Fombelle). On investigation of the ease, it was observed by 
the Sudder Dewanny Adawlut, that by the mortgage deed, bear-fc^lJJJ^ 
ingdate the 6 ih of February 1774, it was stipulated, that the 
usufruct of the lauds specified in it should be in lieu of interest uiant Bn* 
to the mortgagee, until the redemption of the mortgage, viz. bydsmoon, 
payment of the principal lent; aud that, under regulation 1 5 ^ •“« t^tiisn, 
1793, supposing the whule of the specified lands to have been 
delivered to and held by the mortgagee, and the usufruct to have 
exceeded legal interest on the debt, sOch usufruct would have been 
receivable, as interest, down to March 1780, after which, legal' 
interest alone would have been allowed to the mortgagee, the 
surplus being made applicable to the discharge of the principal. 

It was clear^ however, and indeed was acknowledged by the 
appellant, that no part of the lands specified in the original mort- 
gage deed had been held by the mortj^agee, or his heirs, excepting 
inouza Doolubhpore, producing annually an amount not equal to 
legal interest on the debt ; so that of course ihe mortgage, as ob- 
served by the Provincial Court, could not have been cleared from 
the usufruct : though, at the same time, according to the contents 
of a bond from Moohummtid Juldi, son of the mortgagor, filed on the 
part of the respondents, there was an admission on their part; that 
the mortgagee, in 1785, consented to confirm the former agree- 
ment for the receipt of usufruct in lieu of interest. The Sudder 
Dewanny Adawlut agreed with the Provincial Court in consideiing 
the rule of limitation a bar to the admission of any demand under 
the alleged voucher for receipts, produced by the appellant; hul- 
the Court held, (as provided by the 4th clause of section 3, regu- 
lation 2 , 1805, enacted since the decrees of the Zillah and Pro- 
vincial Courts were passed) that the rule of limitation could not 
afiect the claim to redeeming the lands of Doolublipore, inas- 
much as Lnju Ram and his successors, having held the lands only 
as tenants in mortgage, did not hold them under a title capable of 
forming a right of property by prescription. It was accordingly 
pronounced, that the appellant, or (as it appeared that there were 
other heirs, who di 8 [»uted her exclusive right,) whoever should he 
the le&!al successor to the estate of Gholam Riiza Khan in the 
mortgaged lands of Doolubhpore, would be entitled at any time 
to redeem the mortgage, on paying off the principal due. Final 
judgment was accordingly given by the Rudder Dewanny Adaw- 
iiit, dismissing the appellant's claim to the redemption of the 
mortgage, until the principal due should be paid off; witli costs 
against the appellant. Whether the right of holding possession of 
mouza Doolubhpore while the mortgaire should remain unredeemed, 
was vested in the respondent, Mussuromaut Budamoon, on the part 
of the heirs of the mortgagee, or in the house of Goolab Rai, 
under an assignment from the mort^gee, no opinion was given by 
the Sudder Dewanny Adawlut, as it was not connected with the 
question in appeal ; but as possession had been ordered to be eriven 
to tlie respondent under the decree of the Provincial Court, it was 
directed that that order, if objected to by the house of Goolab 
Rai, who had possession before diis suit waa inatituUd, should, 
not be enforced. 
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1807. MEHUNT RAMPERSHAUD, Appellant, 

versus 

Joot 5th. MEHUNT ODAUNGIR. Respondent. 

culm on a THIS was an action brought by Odaiine:ir, in the Zillah Court 
ulookdar, of Tirhoot, on the 18th of November 1794, or 1 1th of Aghunof 
Fuslee year 1202, to recover from Rampershaud 380 beegas 
ofrortain ^f l<ikhiraj land, together with the sum of 1,209 rupees, the amount 
lands, as of profits appropriated by the defendant. These land were situ- 
having been ated in Tajpoor, and other roouzas, the talookdaree right of which 
ibe daim- purchased by the gooroo, or spiritual teacher of the defen- 

ant’s an- dant, and from him had devolved on the defendant. It was 
cestor, stated in the plaint, that the lands claimed had been held exempt 
exempt revenue for a series of years, under the designation of shewut» 

tur, or lands appropriated to the service of the idol Sheot by 
der the de- Bulundgir, an ancestor of the plaintin, and by Munohirgir, the 
■ignation of plaintiff’s immediate predecessor, under regular grants from 
thewtatur. former proprietors of the defendant’s estate; until, in the Fusiee 
jiidgeV on 1194, Munohirgir was wrongfully dispossessed by the 
proof of defendant's predecessor; and the plaintiff, in consequence, now 
grants sued for the recovery. The defendant, in his answer, pleaded, 
made be- (hg lands, though once lakhiraj, had been resumed, as 

dewanny; >Begally alienated, and included in his estate; 2nd, that a haznee- 
with the numa or deed reli^uishing the present demand, had been exe- 
exceptionofeuted by the plaintiff since the suit was filed. The plaintifi'denied 
15 beegtu, instrument to be a bar to his claim, stating that he executed it 
for which contemplation of a compromise, by which it was agreed, that he 
was stibse- should relinquish his claim on the defendant, and not demand any 
qiienttotheof the produce of the lands, on condition of the lands being given 
dewanny, . nrhich had not been done. The Ziilab Judge, however, 

aanctioned instrument (dated the 2.5rh of August 1795), plainly stated, 

by govern- that the plaintiff relinquished the present demand, considered it to 
ment. bar the action under all circumstances, and gave judgement ac- 
A Gompro-^Q|.^j„g,]y against the plaintiff, with costs, in a decree bearing date 
teiS into November 1803. 

between the On appeal by the plaintiff from the above decision to the Pro- 
partiea vincial Court of Patna, that Court did not concur in it, for the 
while the following reasons : Witnesses on the part of the claimant, proved 
Se^^D^ng satisfaction of the Court, that the instrument, relinquishing 

set aside,^ the claim, was, as stated by the claimant, founded upon an inten- 
inconae- tion to compromise the dispute, by resigning the intermediate 
qiience of profits of the lands, on condition of the lands being delivered into 
is possession ; and, although this condition was not distinctly 
performisdl specified in the instrument, it was fairly inferrible that some such 
tliecondi- condition must have been made; and there was no probable 
tjooB of it. rnotive for the claimant’s relinquishing his demand in toto. From 
five sunnuds produced by the claimant, regularly registered in the 
collector’s office, and each for a separate portion of land, making 
in the whole the quantity claimed, it was proved that the lands 
had been granted as shewultur to the claimant’s ancestor, by 
former zemindars of the estate ; and as only two of the grants, viz. 
one for 9, and another for 15 beegas, were for a quantity less than 
100 beegas, the Court observed, that, under seetion 7, regulation 19, 
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1793, even supposing them resumable, gOTernment, and not the 1607* 
zemindar, was entitled to the revenue assessable on the lands. 

As the Provincial Court was of opinion, that the lands legally 
appertained to the claimant on a free tenure, under the grants giiuid, v« 
produced ; as well as that the instrument of relinquishment, op- Mehunt 
posed by the other party, was executed under a condition of the Odauogin 
lands being delivered to the claimant, which condition not having 
been fultilled, the claimant was not bound to resign his claim to 
the profits, the Provincial Court pronounced him entitled to pos- 
session of the lands, and to the intermediate profits which he 
demanded. The decree of the Zillah Court being reversed, judg- 
ment was passed in his favour accordingly, with costs in both 
Courts against Rampershaud, the original defendant. 

On appeal by Rampershaud from the above decision to the 
Sudder Oewanny Adawlut (present H. Colebrooke and J. Fom- 
belle), this Court concurred with the Court of Appeal, as to the 
deed of relinquishment being ineffectual ; and as to the fact of 
sunnuds^ granting the lands in contest exempt from revenue, 
having been obtained by the respondent, or his ancestor. It was 
ascertained, from some former proceedings, that the appellant’s 
predecessor, on purchasing the talook containing these lands, in 
the Fuslee year 1179, found the respondent's predecessor in posses- 
sion of them : and that the respondent’s predecessor, in consequence 
of being frequently molested by the purchaser, took in farm the 
villages containing the exempted lands, and continued to hold the 
lease of them until 1194, at which time the lessor discontinued the 
lease, and also dispossessed the respondent of the exempted lands, 
on the pretence of their having been resumed, and annexed to 
his estate. The Sudder Dewanny Adawlut observed, therefore, that 
the present had been evidently a case of ejectment on the part of 
the appellant. Of the sunnuds^ however, under which the lands 
were exempted from assessment, one for 15 beegas, dated in the 
Fuslee year 1 175, corresponding with 1769, being subsequent to the 
dewanny, and not having been granted with the sanction of Govern- 
ment, the Court observed, that, under this sunnudy these 15 beegas 
were not the lakhiraj tenure of the respondent, but were liable for 
revenue; to which revenue the appellant (though he ought to 
have regularly sued for it) was the person entitled, under section 6, 
regulation .19, 1793. With the exception of these 15 beegas, of 
which possession was not ad nidged to the respondent, the decree 
passed in his favour by the Provincial Court, including the mesue 
profits of the remaining lands, was confirmed by the Sudder 
Dewanny AdawluU The costs were made payable by the appel- 
lant 
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1807. IMAUM BUKSH KHAN, Appellant, 

— ■ versuB 

JaDe22iid. NAWAB DILAWUR JUNO, Respondent. 

Claim by THIS was an action brought by Imaum Bnksh Khan in the Zillah 
lant’to ce*r- Behar/on the 2nd of April 1799, or 22nd of Cheii of the 

tain lands FusUe year 1206, to recover from the Nawab Dilawor Jung, the 
In the pos- villages Bureeana, drc. fourteen in number, situated in pergunna 
s^on of Kabur, together with 4,000 rupees, mesne profile. The annual 
dcnt7a8^°‘ produce of the villages claimed was stated at 3,153 rupees. It 
the claim- ^^8 set forth in the plaint, that these villages were the plaintiflTs 
ent*8 here- milkeut or property, as heir of his father, who was malik or pro- 
pi’i^tor of them at his decease in 1177 : that, the plaintiff being 
On^rooV infant, the villages remained under the management of 

tothesa- Ihe Nawab Mozuffir Jung, who held the pergunna in Jagir, 
thfnction until, in 1191, the plainti^s minority having expired, he applied 
derDewan'^^ Buhram Juntr, younger son of Mozuffir Jung, who had been 
ny Adaw- mokhtar or superintendent of the jagir, for possession 

lut, Bhoi 7 - of his lands, and for the malikana, or proprietary profits, of past 
ing the title years : that Buhram Jung evaded the demand; and the plaintiff, 
clniman** ^ applied personally to the Nawab Mozuffir Jung, by whose 
fath^" aod ^^f^otions Buhram Jung made a reference, respecting the title of 
of the* the plaintiff, to Yakoot Khan, nat6 or manager of the ;aptr, who 
claimiint in reply transmitted a report from the canoongoes of the pergun- 
riinds*Iic/***”^^’ affirming the riirht of the plaintiff: that Buhram Jung, 
judgediwith Yakoot Khan to give the plaintiff possession, 
megoe’iiro-and pay him the arrears of annual profits; which Yakoot Khan 
fit8 from evaded: that the plaintiff brought an action against him in 1199, 
^mtaia but was nonsuited, and directed to sue tlie Nawab himself, or his 
heirs. The plaintiff accordinaly brought the present action for 
possession of the villages, and for profits (to the amount specified 
in the claim), which had accrued from 1177 to the end of 1205. 
The defendant, in his answer, let, denied the claim in toto, as 
well as all knowledge of the circumstances stated by the plaintiff; 
2ndly, pleaded, that, according to the plaintiff's statement, the 
cause of action arose in 1 177, since which 30 years had elapsed, 
and that the cognizance of the claim was barred under the rule of 
limitation. The chief documents adduced by the plaintiff, to prove 
the title of bis father, and the circumstances stated in his plaint, 
were, Ist, umulduntuc, or order for possession, from RaiGopal 
Sing, sudr naif> of the^a^ftr, under date the 1 0th of December 
1766, (1174 Fuslee), reciting, that, Moohummud Bahaiidur, 
(father of the plaintiff) semindar of 24 mouzas in pergunnah 
Kabur, including those in question, had made a settlement for his 
lands; and directing that possession should he given him; 2nd, 
letter fmm the same person, dated in \\75 Fuslee^ addressed to 
the tehsildar of the jagir^ and informing him, that, in consequence 
of the approved conduct of Moohummud Bahaudur, talookdarof 
Domru, &c. a nanhar or annual grant of 500 rupees, to commence 
from the beginning of the year,' had been settled ou him by the 
jagirdar^ and was to be deducted from the rent of the talook; 3rd, 
attested copy of a report from the canoongoes of Kabur, delivered to 
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the manager Yakoot Khan, on the 2nd of January 1788, (1 195 Fu$- iW. 
lee) declaring the right of the plaintiff, and reciting, that according " 
to their records, Moohummud Bahaudur, in 1 174, entered into en- 
gagements for his lands, and held them himself till the end of 1 175;.kiiiiii, 
that, in 1176, on his refusing a demand of increase of revenue, Nawab 
they were made seer, or taken into the hands of the jagirdar^ and a DUswur 
mahkana settled on the proprietor in lieu; 4th, attested copy of a**"^^* 
pvrwanna from the Nawab Buhram Jung to Yakoot Khan, under 
date the 13th of September 1788, acknowledging the right of the 
plaintiff, as ascertained from vouchers, and from' the canoonyoe^s 
report; and directing possession to be given to him, as heir of his 
father. Several witnesses were adduced by the plaintiff in support 
of these documents, and of the facta particularized in the plaint, 
and the Zillah Judge considered it to be proved, that the plaintiff's 
father was proprietor of the villages in question at his decease ; that 
the plaintiff was the regular heir to them : and that his title, as 
such, ii»d been expressly admitted by the ancestor of the defen- 
dant. With respect to the plea of lapse of time urged by the 
defendant against the cognizance of the claim, it was observed, 
that the plaintiff, at the decease of his father in 1177, was ascer- 
tained to have been an infant; that he was not of age (18) before 
1190; and that, as appeared from a copy of a former decree of 
the Court in the cause of the plaintiff against Yakoot Khan, ma- 
nager of the jagir, he sued that person to establish his title, in 
1199, within nine years after the period of his minority expired; 
that therefore, (he limitation of 12 years, prescribed for the cog- 
nizance of actions, was not applicable to the present case. Judg- 
ment was accordingly passed in the Zillah Court in favour of the 
plaintiff, for the lands, and the mesne profits demanded; with 
costs against the defendant. 

Dilawur Jung, on preferring an appeal from this decision to the 
Provincial Court of Patna, alleged, that his father purchased, in 
1197, the villages in question from Kuhwun Sing, and others, 
whom he could prove to have been the proprietors, though the 
deeds of sale had not come into his possession. The Provincial 
Court reversed the zillah decree, on the following grounds : From 
a svnnud of the Fatna Council, under date the 6th Bhadon 1179, 
or 20th of August 1 772, (one of the documents filed in the former 
suit brought by the claimant against Yakoot Khan), it appeared, 
that a claim had been preferred before that Council by Miterjeet 
Sing and another, against Kuhwun Sing and others, respecting 
the proprietary right of pergunna Kabur, and that a decision, 
passed on the above date, adjudged it to be the right of the latter 
persons, the same from whom Dilawur Jung stated the purchase 
of the villages in question to have been made by his father. It 
also appeared, that in 1778, a report was drawn up, in pursuance 
of an order from the Patna Council, specifying the proprietors of 
the villages in pergunna Kabur, in which report, now produced 
by Dilawur Jung before the Provincial Court, the fourteen villages 
in question were not in the name of the claimant or his ancestor. 

Under these circumstances, it appeared to the Provincial Court, 
that the umuldustuc from Rai Gopal Sing, the chief document on 
ivbich the claimant relied, (containing an avowal of his title to 



192 


CASES IN THE SUDDER OEWANNY ADA^TLUT. 


1807. the villages in question as the result of an enquiry instituted bf 
~ order of the jagirdar\ was not entitled to that degree of authority 
liniinni attributed to it by the Zillah Judge, and, at all events, as it was 
Khiin^v ^ servant of thejfa^irdar, that it was not conclu- 

Nawab*' jctgirdar’i having admitted the proprietary right of 

Dilawur the claimant. Under these circumstances, joined with the length 
dung. of time during which Dilawur Jung and his predecessors had held 
the villages, the Provincial Court did not consider the proofs 
adduced by the claimant sufficient to authorise a judgment against 
the possessor. {.j|he decree passed in favour of the claim, by the 
Zillah Judge, was therefore reversed by the Provincial Courts with 
costs against the claimant. 

On appeal by the claimant from the above decision to the Sudder 
Dewanny Adawlut (present J. H. Harington and J. Fombelle), this 
Court, on mature consideration of the documents and evidence 
brought forward in the case, did not concur in it. The umuldusiuc 
from Raigopal Sing, naib to the mokhtar of Moznffir Jung’s jagir, 
and the latter from the same person to the tehsildar of the jvtgir^ 
informing him, that a nankar of 500 rupees per annum, fixed for 
the claimant’s father by the jagirdar^ was to be deducted from the 
rent of bis lands, were both, and more expressly the former, 
declaratory of his right as proprietor, and were admitted by the 
pleader of the respondent; and the Couit were of opinion that 
the former document, as the official act of a public servant of the 
jagirdar^ could be considered in no other light than as conveying 
the jagirdar*s avowal of the title of the appellant’s father to the 
villages in question. The attested copy of the canongods report 
exactly corresponded (as far down as it reached) with another 
document produced by the appellant, viz. a statement of the pro- 
prietors in pergunna Kabur, between the years 1110 and 1199, 
delivered, with other papers, into the collectors office, by the 
canongoes of the pergunna, after the resumption of the jagir in 
1200, on the decease of the late Nawab. This paper, which stated 
the 14 mouzas in question as the hereditary property of Bahaudur 
Khan, specified, that they were managed by him personally in 1 174 
and 1175; that in 1176, from his not consenting to an increase 
of revenue, they were taken by the jagirdar into his own hands, 
and an allowance in lieu fixed for the proprietor. The witnesses 
on the part of the appellant, twelve in number, and the greater 
part of them late canongoes in the pergunna, corroborated in 
every point the documents and statements of the appellant, and 
proved, that, at the death of his father, the appellant was not five 
years of age; that, when his minority expired, he applied for pos- 
session of the villages; that an investigation was made, and his 
title avowed, in the manner and under the circumstances stated. 
The Court of Sudder Dewanny Adawlut had no doubt of the title 
of the appellant ; and were of opinion, that the plea of lapse of 
time, urgM by the respondent against the cognizance of the claim, 
could not, for the reasons stated by the Zillah Judge, be admitted 
in the case. In the Provincial Court, the respondent had alleged 
the lands to have been purchased by his father, from Kuhwun Sing 
and others, stated to have been the former proprietors ; but of this 
purebase no proof was offered. With respect to the sunnud of 
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tb« Patna Cottifcilv dated Aufi:«st 1778, and the repeH of the Wf* 
pfeprietors in Kabnr, dated in 1778, on which docnlhentB the 
Provincial Court chiefly groonded tlieir decUion asrainat the ciatni- Imaam 
ant, the Court obaerved, that,, in the cauae before the Patna 
Council, the claimant waa note party; and that, although his^HWHli** 
name, or that of hia father, waa not inserted in the report of 1778, Oilmriw 
aa proprietor of the viliagea in queation, yet these viilayea were^aog. 
in that report set apart from the rest, under a separate head ; and 
the appellant's name not appearing, might be accounted for by 
hia having been a minor at the time, and not present on the spot; 
and, at any rate, this circumstance did not appear to the Court 
euflicient to disprove the appellant's title, in opposition to the 
evidence brought in support of it. On these grounds, the Sudder 
Dewanny Adawlut approved and affirmed the deciaion passed by 
the Zillah Judge in favour of the appellant's right to recover the 
vilinges. The respondent admitted having had possession of tlie 
villages, and paid the revenue, as reputed proprietor, from the 
beginning of the year 1200, when the jngir was resumed ;.and the 
appellant had brought his action against the naib of the jagirdar 
in 1 199. It was therefore determined, that an account should be 
rendered, by the respondent to the appellant, of the mesne profits 
from the beginning of 1200 to the end of 12l4(the current year), 
which, computed at the rate of 10 per cent on the annual produce 
of the viliaoreg, amounted to 4,72.5 rupees. This sum, with pos- 
. session of tlie vill.iges, was accordingly adjudged to the appellant 
by the Sudder Dewanny Adawlut; with costs in each of the Courts 
against the respondent. 


GOPAL DAS, Appellant, 1807. 

versus *■■■—* 

SHUNKER POOREE, and others, Respondents. Juoe29th, 

THIS was an action brought by Shunkur Pooree, and others, in On a claim 
the City Court of Benares, on the 5th of September 1803, against^yAnffnjnst 
Gopai bag, and Balkislien Das (his brother), to recover the 
of 1 1.533 rupees, balance (including interest) due to the plain tiffs, as late part* 
The defendants had been proprietors of a banking house at Be- ners in a 
nares, which, about the beginning of September 1801, failed for 
a considerable amount. Shortly before the failure, the plaintiffs fh 
had paid cash into the house for bills which they required, on of a debt 
Moorshedabad, at which place these bills were protested, and due from 
payment of them refused. The plaintiffs in consequence 
upon (he house, for payment; and it was agreed, that they should 
take a teep, or promissory note for the amount, with a mortgage on partner- 
two houses at Benares, as security for the payment within six ship, plead* 
months. This term having expired, the plaintiffs claimed 
from the defendants, or in default of it, required the mor^aged 
house to be sold to make good the money. The defendant Qopal on the cir- 
Das denied all knowledge of the bills, and of the mortgage, and cumstanees 
in short all concern in the transaction; and alleged that lie 
relinquished his interest in the banking house six months beforq”' ^ * 
VOL. I. c c 
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1807. tbe failure. To prove tWis,he adduced ^farigh^khutty^ or deed 
■ of release, from his brother Balkishen, under date the 3rd of March 

lowed to 1801, reciting, that the partnership between them was dissolved, 
exnaenite Balkishen had taken on himself the sole interest and 

nient a- " responsibility in the house. Balkishen (the other defendant in the 
oainst him cause) admitted the mortsrage, as from himself, but pleaded that 
jointly with payments nearly equal to the sum now demanded had been made 
at Moorshedabad. Of this, however, no proof was addured ; and 
the City Jud^re observed, that it was extremely improbable; as 
the mortgage deed was executed after the return of the protested 
bills from Moorshedabad ; and, if any payments had been after- 
wards made, receipts would have been forthcoming. The farigh- 
khutty, adduced in proof of the alleged dissolution of partnership 
between the defendants, had been produced in the City Court on 
a former occasion, when strong doubts were entertained of its 
fairness: and the circumstances of the present case confirmed the 
suspicions against it. The bills on Moorshedabad, as produced in 
Court, dated after the execution of the alleged farigh-khutty, were 
drawn in the names of both the brothers, which was considered a 
strong proof that the partnership was not actually dissolved ; and 
accordingly the mortgage deed, though only signed by Balkishen, 
being the immediate result <if a transaction which appeared to have 
been common to both the defendants, was presumed by the Zillah 
Judge to have been signed by one on the part of the firm, and to 
be binding on both of them. But it being found that the two 
dwelling bouses specified in the mortgage deed, had been before 
mortgaged for a different debt to two persons, who proved the 
previous mortgage, and protested against the sale of the houses in 
satisfaction of the present demand, the City Judge admitted that 
the second mortgage, to the plaintiffs, could not preclude the right 
of the prior mortgagees, and that the sum due to the plaintiffs 
from the defendants must be recovered from any other property 
of the defendants, which might be forthcoming. Judgment was 
given accordingly in the City Court, with costs against the defen- 
dants. 

Balkishen did not appeal from this decision ; but tbe other 
defendant, Gopal Das, still asserting the dissolution of partnership, 
appealed to the Provincial Court of the division. That Court 
however concurred in the decree of the City Judge, for the follow- 
ing reasons : The appellant, it was observed, though the bills were 
drawn in the names of both the brothers, denied any knowledge 
of them ; but as it appeared in evidence that the brothers Balkishen 
and Gopal Das were not separated, but were living under the same 
roof at the period when the bills, drawn in their joint names, were 
granted, it appeared to the Provincial Court to be fairly inferrible, 
that the appellant could not have been unaware of the transaction. 
And as the banking house failed for nearly five lacs of rupees, and 
the deed, purporting to dissolve the partnership, was dated only 
six months before the failure, the Court considered it presumable 
that the deed was collusively executed, in contemplation of 
bankruptcy, with a view to withhold the property of the parties 
from satisfying, as far as it would go, the debts of the house. The 
^dleged dissolution of partnership, therefore, was declared inad- 
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niiiible; and the judgment of the City Court was affirmed^ with 1807. 

costs against tlie appellant, and interest on the sum adjudged. — 

The Sudder Dewanny Adawlut (present H. Cotebiooke and ^pal Das, 
J Fomhelle), on a further appeal to it, concurred in the above J 
decrees, and confirmed them, with costs against the appellant (a) ©Uiei^’ 


PITUMBER BHURTACHARIJ, Appellant, ISOT. 

versus — 

RAMJEE BUNOJAH, (through Konla Kaunt Dutt,) July 3d. 

Respondent. 

ON the 14th of June 1797, the zemindaree right of pergunna hy 
Saedpore was sold at auction by the sheriff of Calcutta, in satis- 
faction of a judgment of the Supreme Court against Srikunth Rai, r^poiiident 
the former proprietor, and was purchased by Rumjee Bunojah. for pnstcs- 
It was stated by Pitumber Bhurtacharij, that he was, at -the time, sionof a 
in possession of moiiza lluheeta, the subject of the present suit, 
his talock, situated in the pergunna; and that Ramjee Bunojah, guiatioa* 
notwithstanding, wrongfully dispossessed him, by force. This 49, 17P3. 
action therefore was brought by Pitumber Bhurtacharij, in the^^^heex- 
Zillah Court of Jessore, on the 29ih of December 1797, to recover 
possession under regulation 49, 1793, which provides for summary tics,' 
redress in cases of forcible ejectment. The defendant afiirmed qnestiuti of 
that he had been regularly put into possession of the mouza in ”8l|t 
question, as purchaser of the pergunnO; This, however, did not 
appear, there being proof that the plaintiff, as stated by him, had UewMoy 
been irregularly and furcibiy dispossessed, though he, at the time, Adawlut ; 
asserted a right to the lands as his tulook. But as it appeared 
that the plaintiff rested his title to the mouza on a tftlookdary 
potlah from Siikunth Rai, the late ze mindar, granting liiiii a lease resting with 
in perpetuity, at an annual rent of 257 rupees, whereas it is Je- the respon- 
clared by section 2, regulation 44. 1793, that no lease shall be 
granted by a zemindar, fixing the rent of a dependant talook for 
a longer term than ten years, the Zillah Judge being of opinion the cUini. 
that this pottah was of no effect, and that the plaintiff had no title sale of 
to possession, decreed that the mouza should remain in session 
of the defendant ; but that the defendant, in consideration of the 
forcible ejectment being proved against him, should pay the while liis 
costs. zemiodaree 

On appeal by the plaintiff from the above decision to the 
v.incial Court of Calcutta, it was observed by that Court, that the ment, 
Zillah Judge ought to have conformed strictly to the regulation which ter-' 
respecting forcible dispossession, which directs, that, on the fact "dnated in 
of forcible ejectment being proved, the parly dispossessed is to 1^® 
reinstated, without enquiry into his title; instead of which, the semiodaree, 
Zillah decree was in fact fonnded on the question of right. But, iuvaiid a- 

as the case stood before the Povincial Court, they considered them- gs\nat the 

public pur- 

fa) The alleged dissolutioa of the partnership, by a deed privately executed, 
qpnld be allowed no weight in opposition to the continuance of the appellant's 
name in the transactions of the house. The clrcuinsUnce of the Aeeadeer^ which 
were the fumidation of the action, having been drawn in the names of both the 
brothers and partnera, waa in this case deciaive. 
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1807* selves authorized to decide the appeal on either ground; and, with 

7 a view to the interest of both parties in saving further expense^ 

gfiiost the preferred taking the question of right. As the Court concurred 
bywhom* with the Zillah Judge in considering the claimant’s pottah invalid, 
the uhwk and that he had no title under it to the mouza lluheeta as his talook, 
passed in the Zillah Court against the claimant, 
; with coats, however, payable by the defendant, in 
l<^poUah consideration of the forcible dispossession. 

for the sale The value of the property in contest being below the limitation 
of a talook of regular appeals to the Sudder Dewanny Adawlut (present J. H. 
rent hr*er ^^***‘*"&^®*’ Fombelle), the Court from the circumstance of 

the decisions of the Courts below not having been conformable to 
invalid’ regulation 49,1793, under which the original action was brought, 
(under admitted a special appeal on the part of the claimant. And when 
section 2, cause came on to be tried, a motion being made by the pleaders 
44^"i79^4]‘ b 'ih parties for a decision on the question of right, and not of 
with res- possess! >n, the Court, observing that the cause had been a long 
pecttothe time depending, consented to decide on the right to the talook, on 
but valld^* the ground of its being the declared wish of both parties, observing 
for the Bale. same time, that, otherwise, the proceeding would not be re- 

gular. On examining the merits of the cause, the Siidder Dewanny 
Adawlut overruled tlie opinions of the Zillah and Provincial Courts, 
with respect to the pottah^ on which the appellant grounded his 
title, being rendered altogether ineffectual hy the 2iid section 
of regulation 44, 1793, and held, that under that regulation, 
it was only invalid in so far as related to a fixed rent in 
perpetuity, but that it was %’alid for the sale of the talookdary 
right of the mouza in contest by the late zemindar to the appelhmt. 
On the other hand, as it was proved from the books of the Slieriff of 
Calcutta, that, at the time when thepo/friA in question was granted 
to the apnellant, the pergunna was' under attachment by the 
Supreme Court, which attachment ended in the sale of it to the 
respondent, so that, at that time, the zemindar could have had 
no legal power to grant a talookdary tenure of any of the lands, 
it was pronounced that, on this ground, X\\q pottah was of no effect 
against the right of the respondent, under his purchase of the 
pergunna. Judgment was accordingly given by the Sudder 
Dewanny Adawlut, confirming the decrees passed against the claim 
of the appellant by the Zillah and Provincial Couits ; with costs (on 
the ground before stated) payable by tiie respondent. It having 
however been reported to the Sudder Dewanny Adawlut, that a 
suit was depending in the Supreme Court between the heirs of the 
late zemindar of pergunna Saedpore, and the respondent, on a 
claim by the former to set aside the sheriff’s sale of the pergunna, 
it was signified to the appellant by the Sudder Dewanny Adawlut, 
that, in the event of this sale being set aside, and of the pergunna 
being recovered by the zemindar’s heirs, the present decision would 
be no bar to the appellant’s claim on the heirs, for the talookdary 
right of mouza Ruheeta, under the sale which appeared to have 
been made to him of that tenure, by the late zemindar, (a) 

(a) The principles which guided the final decision in this case, have been 
already fully noticed in the note of Miinroop Rai, v. Ramjee Biincja and Baoi- 
kauut Rai^ Dec. 22, 1806, relative to another talook situated in pei^gonaa 


was sold, 
and his 


the judgment 
was confirmed 
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JANKl DIBEH, (Widow of Rajkishor Rai), Appellant, 

verst/s T"."* 

SUDA SHEO RAI and BHUWANIPERSHAD RAI, 

Respondents. 

THE late Rajkishor Rai and his brothers Suda Sheo and Bhu- On the suit 
wanipershad, had jointly inherited from their father a 7^ ana 
share of pergnnna Koondee, so that, on a partition of the estate, 
each would be entitled to 2} anas. Ritjkislior, who was the eldest widow of 
of the brothers, and had no issue, was stated by the two younfrer their bro- 
brothers, to have executed a testamentary deed in their favour, ^ 
the day before he died, reciting, that he had not adopted a sun ; 
that he had not authorized his wife to adopt one after his death, miXb^the 
nor would authorize her to do so: and pioviding, that his ana widow, as 
share of the penrunri a should remain in possession of his widow 
during her life, and devolve to the younger brothers decease. 

After the death of Rajkishor, however, the widow produced a reversion 
deed, which she alleged to have been executed by her husband, of part of a 
giving her authority to adopt a son; and she had accord 
adopted one, with the usual ceremonies, to succeed to the 
sliare of Rajkishor, her late husband. This action, therefore, wasmeutary 
brought by the younger brothers, in the Zillah Court of Runjr pore, deed eae- 
(on the 1st of November 1802), to set aside the adoption made by®"^** 
the widow, and to secure to themselves the reversion of the anaJU”.*^ 
share of pergirmu Kooiidee. under the deed which they stated toco devolve 
have been executed by their deceased brother Hajkishor. Tliis^^ ^hem on 
deed, as produced in Court, was dated the 29ih of Kartic of 
Bengal year 1200, corresponding with the 9th of December l799,2oiv,*'judg* 
the day before Kajkislior*s death. Subjoined to it was the fol< uient pass- 
lowing clause, “Should my widow, by evil advice, attompt to^^dintbeir 
adopt a Son, you will produce this in proof of my not having given 
her permission/' The defendant, on the other hand, produced an aslde^^as* 
anumaiipatra, or deed sunotioniiig an adoption, purporting to be rnbriented, 
from Rajkishor, under d.ite the 30tli of November 1799. Each of «- 
the parties alleged the document of the other to be a f»)rgery. ^®ihe*v?dow 
it appeared to the Zillah Judge that the defendant, even under purporting* 
the deed produced by the plaintiffs, was entitled to possession, to contain 
during her life, of the 2^ ana share which Imfl belonged to her'^”^burity 
husband; and the plaintiffs had not charged her with 
transferred the share ; the Zillah Judge, considering that no actual adopts sou. 
injury had been sustained by the plaintiffs, and that the action 
could not be maintained until such transfer should take place, 
or the defendant should die. pissed judgment, dismissing the suit. 

On appeal by the plaintiffs to the Provincial Court of Moorshe- 
dabad, that Omrt was of opinion, that, as the adoption made by 
the widow, if duly aiithori/eJ, gave the adopted son an immediate 
title to the 2A ana share of the estate, and the plaintiffs alleged 
the deed sanctioning an adoption to be a forgery, it was incumbent 
on the Zillah Judge to have gone into proof as to the deeds. The 

Snedpoor, and granted in like manner when that pergiinna was under attach- 
iiient for the debt, on account of which it was ultimately sold. Tlie pre-‘ 
sent case however ditfers from the former, in being originally a snmmary 
action of ejectment for the recovery of possession only, though the right was 
eventually determined, with the consent of the partieS| and a precedent tliersbf . 
established for future cases of the like nature. 
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Id07. requisite evidence having been accordingly taken and transmitted 
• by the Zillah Judge, under an order from the Provincial Court, that 
Janki Dt Court passed judgment in favour of the claimants on the follow- 
*Qii btg grounds: From the evidence of the subscribing witnesses to 
Pai the testamentary deed of Rajkishor, produced by the younger 
Bbuwani- brothers, that document was considered to be estiiblished. Wit- 
penbad nesses on the part of the widow deposed to the execution of the 
Rsi* deed which slie exhibited, bearing date the 30th of November 1799, 
and purporting to contain authority from her husband to adopt a 
son ; but the Provincial Court considered its authenticity to be 
extremely doubtful, from an evident difference between the alleged 
signature of Rajkishor, and his name as subscribed to the tesla* 
inentary deed ; and also from the witnesses not agreeing in their 
evidence, when questioned as to the circumstances attending its 
execution. Besides, it appeared to the Court improbable, that 
Rajkishor, notwithstanding the formal deed executed the day 
before his death, declaring that he had not authorized an adop- 
tion, and disposing of his landed property in the manner therein 
stated, should have executed a contrary instrument, srranting the 
authority in question. The Provincial Court, accordingly, rejected 
the deed exhibited by the widow, and pronounced that the adoption 
made by her was of no effect, and that the reversion of the 2^ ana 
share of the estate was the ri^ht of the claimants, on her demise. 
It was at the same time provided, that the widow should give security 
for the estate not being aliened by her, and for its being properly 
managed while in her possession ; in default of which it was pro- 
vided, that the Court of Wards should controul the management 
of it during her life. The costs in the Zillah and Provincial Courts 
were ordered to be paid by the parties respectively. 

An appeal was preferred by the widow from the above decision 
to the Siidder Dewanny Adawlut (present J. H. Harington and J. 
Fomhelle), the appellant still alleging the authenticity of the deed 
containing authority fiom her husband to adopt a son. On its 
production before the Couit, it was observed, that, altliough the 
date of it was in November 1799, the stamp paper on which it was 
written, was numbered 352, of the year 1800. 'A reference was 
in consequence made to the Judge of Zillah Rungpore, who trans- 
mitted an examination of a native writer in charge of the stamp 
paper in the office of the Collector. This person deposed, that 
the number and year, as endorsed on the stamp paper on which 
the deed in question was written, was his hand writing, and * 
related to the period of issuing the paper ; and that it could not 
have been issued from the Collector's office in 1799, the date 
affixed to the deed written on it. The Siidder Dewanny Adawlut 
therefore, finally pronounced the deed to be a forgery, and con- 
firmed the decree passed by the Court of Appeal in favour of the 
respondents; with this amendment, however, that security was 
not to be demanded from the appellant, but that, in the event of 
her appearing disqualified to manage the share of the estate, the 
Board of Revenue should appoint a manager, as directed by the 
regulations, (a) 

(a) It being determined that the widow had a life interest only in her hns- 
bf^*s landed estate, any alienation of it by her would of course be invalid and 
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J. QUEIROS, (Executor to the estate of Gexbbal MAaTtirB\ tW* 
Appellant^ 

, versus My 2Qtli. 

KHUDIJA SULTAN BEGUM, and others. Heirs of Nawxb 
Nujuf Khan, deceased, (throuj^h their Attorney. J. B. Fobtise). 

Respondents. 

THIS was an action brought on the part of the heirs of Nujuf Claim by 
Khan, against the executor of General Marline, in the Zillah Court 
of Oawnpore, on the 22nd of .March 1804, or 6 th of Cheit of the j5*j„*^* 
Fuslee year 1211. to recover the talook of Nagpoor. drc. otherwise Kban, a« 
called Nujufgurh, consisting of 9^ mouzas in pergunna Jajmow; gainst the 
and to obtain a settlement of accounts with the defendant for the 
produce of the estate from the beginning of 1189 to the ^nd of^ 2 i"ilQ 0 
1211 . The annual produce was stated at 16,521 rupees. In the to recover 
Fuslee year 1 174, the estate in question was conferred by a royal en estate, 
grant from the King Shah Aulum, on the Nawab ^^j^f 
exempt from revenue under the title of altumgha^ and remained in quidution 
his possession until 1179. In that year the Nawab went to of a debt, 
Delhi, and left the estate, for the expences of his family, in charge i^ijudgcd, 
of his sister, Khudijah Begum, on whose part it was held till • 

death of the Nawab, which happened at Delhi, in 1 188. The Nawab gec^nte, 
had, in the year 1181, become indebted to Colonel Hannay, in adopted by 
the sum of 40,000 rupees ; and to Colonel Polier, 47,327 rupees ; Siidder 
total 87,327 rupees ; and those gentlemen, on his decease, demand- 
ed payment of their debts; in consequence of which, Khu-si,o'wing' 
dija Begum, in 1189, gave them a tunkka, or assignment, on the debt to 
the revenues of the estate, at the same time sending orders to her 
agent, in charge of the estate, directing the revenues to be paid to 
them until their demand should be liquidated. Soon afterwards, action re. 
they dispossessed the Begum’s people, and took the estate into served to 
their own hands. Khudija Degum represented the case to Mr. the clnim- 
Hastings, then Governor General, from whom an answer was *£ 

received, reciting, that as he understood it to have been owing to account 
the neurligence of the Begum's officers in paying the revenues to due to 
Colonels Hannay and Polier, the lands must remain with theikitkc™* 
until their debt was satisfied. In this Khudijah Begum acqui« 
esced. Colonel Hannay died soon afterwards; and Colonel Polier, 
after being in possession four years, transferred the debt, and the 
interest of the assignees in the estate, to General Martine, who 
changed the name of it to Martingurh, and kept possession till his 
decease in 1207. The defendant, his executor, still retained it. 

It was set forth in the plaint, after a recital of the above circum* 
stances, that the amount of the debt, for the liquidation of which 
the revenues of the estate had been assigned to Colonels Hannay 
and Polier, had long since been discharged by the revenues; and 
that, on an adjustment of accounts by the Court, from 1189, the 
year in which the assignment was given, to the end of 1211 , a 

void. It appeared unnecessary therefore to require Mcnrity from hfr, not to 
alienate the estate; and objectionable, as subjecting her to a probable charge 
or inconvenience. It is to be observed, that instructions were given to the 
Zillah Magistrate for bringing to trial the persons concerned in the forgery 
of the deed exhibited by the appellant^ and in endeavouring to support ita autben- 
tici^bypeijoiy; 
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1807. period of 23 years, there would, after deducting the amount 
——of the debt, (on which it was not admitted that interest was 
Qnelm, demandable), appear a considerable balance in their favour. 
SidtaD^Ue recovery of this balance, however, they reserved for a subae- 

giiiD and * claim, stating themselves unable at present to pay the 

oiLers. customary fees on the amount. The defendant pleaded, that, 
according to the admission of the plaintiffs themselves. Colonels 
Hannay and Polier had taken forcible possession 21 years ago; 
that it was therefore a case of trespass ; and that the action was 
barred, by the lapse of time, under the rules of limitation contained 
in regulation 3, 1793. This plea was disallowed by the Zillah 
Judge, who, adverting to Colonels Hannay and Polier having taken 
possession in consequence of the assignment, considered the case 
analogous to a case of mortgage, in which the lapse of time, if 
computable at all, could only be computed from the liquidation 
of the debt, and settlement of accounts, the latter of which was 
allowed not to have taken place. In the instrument by which the 
estate was assigned on the part of Khudija Begum for the liqui- 
dation of the debt, there was nothing mentioned with respect to 
interest. It appeared proper to the Zillah Judge to allow annual 
interest at 12 per cent on the amount of the debt, but not for a 
longer period than 12 years before the institution of the suit. An 
account was accordingly drawn out, in which were calculated, on 
the one hand, the principal of the debt, and interest on it for 12 
years antecedent to the action, and on the other, the produce of 
the estate down to the date on which the suit commenced. By 
this calculdtion it appeared that there was a balance of 121,709 
rupees, due to the plaintiffs. The Zillah Judge, accordingly pro- 
nouncing the plaintiffs entitled to recover the estate, gave judgment 
in their favour fur possession of it (on the 18th of June 1804), with 
costs against the defendant ; leaving the plaintiff at liberty lo sue 
for the balance in a separate action. 

On appeal by the defendant from the above decision to the 
Provincial Court of Bareilly, the grounds of the judgment passed 
by that Court, amending the zillah decree, were as follow : The 
Provincial Court concurred in considering the rules of limitation 
not applicable to the case, more especially as it appeared from the 
letter of Khudija Begum to Mr. Hastings, as well as from other 
documents, that she had several times solicited an investigation 
into the case, which, owing to various obstacles, had not taken 
place ; and that she, and the other heirs, had instituted the present 
suit on the first establishment of the Court of Zillah Cawnpore. 
From the circumstance of interest not being mentioned in the 
deed of assignment, and of its not being clear to the Court, whe- 
ther the debt (originating apparently in the value of articles 
furnished to the Nawab), was originally meant to bear interest, 
the Court had doubts, on the first view of the case, whether any 
could be claimed by the appellant; but as it appeared that 
Khudija Begum, in a letter addressed to Colonel Scott, the resi- 
dent at Lucknow, on the subject of redeeming the estate, stated 
her desire to redeem it on the principal aud interest being dis- 
charged from the revenues, and therefore virtually admitted the 
right of the assignees to interest, the Provincial Court decided ta 
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The following was the adjustment adopted by the tBOr. ' 

, J. Qndros, ,, 
, «> Ktuu^ 

1 Sultan Rje« 


to admit it. 

Court, viz. 

On one aide. R- a. 

Principal of the debt, 87,327 15 

Intereat at 12 per cerU per annumi from be- 
• ginning of 1189 to end of 1212, (2i 

years), e •••«*••« e« • a 251,505 0 0 


^ Sultan B«« 
gam, and 
othera. 


Principal and interest of the debt, ae.«.e«. 338,832 15 1 

On the other side. 

Realised from the assigned lands during 
the same period, at the rate of 14,121 
rupees per annum, (viz. rupees 16,521 
annual produce, minus rupees 2,400, 
annual charges of collection) 338,910 0 0 


Excess realized from the assigned lands. ••• 77 8 3 

The decree of the Zillah Judge, as far as related to the recovery 
of the estate by the claimants, was in consequence confirmed by 
the Provincial Court. As the claimants, however, according to 
the above adjustment (brought forward a year subsequent to the 
institution of the suit, in 1211), had sued in the Zillah Court for 
the redemption of the estate before the debt had been liquidated, 
and the other party, instead of ofiering a fair account, appeared 
to the Provincial Court to have made unfounded objections to the 
redemption, it was directed that the costs, in the Provincial and 
Zillah Courts, should be paid by the parties respectively. 

The executor of General Martine being dissatisfied with the 
above decision, and still insisting that the action was barred under 
the rules of limitation before pleaded, and, even were it not barred, 
that the debt, including: interest, which the appellant claimed at 24 
per cent, was still unliquidated, preferred an appeal to the Sudder 
Dewanny Adawlut. But on full consideration of the merits of the 
case, a decree more favourable to the respondents was passed 
.by that Court. The plea of the appellant, relative to the suit 
being barred by lapse of time, was disallowed^ for the reasons 
hereafter specified. The principal of the debt in 1189, was 
clearly 87,327 rupees; and the annual produce of the lands 
assigned for the payment, as specified in the^rwan, and as stated 
by the respondents, was 16,521 rupees. The appellant demanded 
a deduction from this sum for discounton Corah rupees ; but it was 
not allowed by the Court, as it appeared from the /rman, that 
Sicca rupees must have been intended ; and besides, though the 
above sum was adopted as the annual produce, on the Statement 
of the respondents, there was proof that it was less than the 
average amount actually collected. As observed by the Zillah and 
Provincial Courts, there was no mention of interest on the debt, in 
the instrument of assignment. The two letters from Khudija 
Begum to her agent in ch^trge of the estate, also made no mention 
of interest; and from the purport of the first letter, directing the 
speedy liquidation of the debt due to Colonel Hannay, there 
appeared ground to believe that, at that time, only the payment 
of the principal, from the produce of the estate, was in contem- 
VOL. I. » D 
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others. 


1807. plation. Yet as Khiiclija 6e?um, in her subsequent letter to the 
^ . resident at Lurknow, dated in 12U7, appeared to have agreed to 
V Ktuidija* payment of principal and interest from the produce of the 
Sulinn Be-lfti'ds, ilieSudder Dewanny Adawliit concurred with the Provincial 
gum and Court in considering the appellant entitled to interest on the debt.^ 
I'he appellant asset ted a right to it at 24 per cent; but there was 
no trace of any stipulation for it at that rate ; and it was evident 
to the Court, that such interest could not have been stipulated, as 
tl>e annual amount of it would have exceeded the annual produce 
of the lands. From the written contract, moreover, by which the 
debt, and interest in the estate, were transferred to General 
Martine, dated in 1785, it appeared that \2 per cent w.^s the rate 
of interest then mentioned i^y the assignees as due. The Court 
therefore determined, that the interest allowed should be at tbo 
rate of 12 per cent ; and, on a view of all the circumstances of the 
case, especially there not having been originally any stipulation 
for the payment of interest, and the presumption that Khudija 
Degiim’s subsequent agreement to the payment of principal and 
interest, intended a previous discharge of the principal, from tire 
annual collections, in conformity with the assignment for that 
purpose, it appeared proper to the Court to adopt an equitable 
adjustment, on a calculation of the net produce of the assigned 
lands, annually received by the assignees, by considering such 
receipts applicable in the first place to the discharge of the prin- 
cipal of the debt, and allowing the assignees (or their representative, 
the appellant) interest at the rate abovementioned, on eacli 
in.'talment of the fu'incipal, as liquidated, to the time of its liqui- 
dation, from the date on which the debt was contracted. The 
adjustment thus adopted was as follows: 

1st, Realized from the assigned lands in 1190, (16,521 

rupees, minus 1,817 rupees, charges of collection Rs. 

at 11 percent) 14,704 

Ditto in 11 91 14,704 

Ditto in 1192 14,704 

Ditto in 1193 14,704 

Ditto : in 1194 14.704 

Ditto in part of 1 1 95 1 3,807 

Principal of the debt 87,327 

Leaving 897 rupees, surplus produce in 1 195, applicable to pay- 
ment of interest. 

2d, Interest payable as follows, viz : 

Interest on the sum of 14,701 rupees paiil 
in 1190, in part of the principal, at 12 
per cent per annum, from the beginning 
of 1182, the period when the debt was r. 
contracted, to the end of 1190, (9 years) 15,888 5 
Ditto on rupees 14,704, paid in 1 191, (10 years) 17,664 12 
Ditto on ditto, paid in 1 192, (1 1 years) 19,409 

J)itto on ditto, paid in 1 193, (12 years) 21,173 

Ditto on ditto, paid in 1 194, (13 years) 22,938 

Ditto on rupees 13,807, paid in 1195, (14 years) 23,105 12 


A. p. o. 
1 2 
15 2 
8 2 
2 0 
15 2 
2 2 


4 

12 

3 


Total interest due 120,242 2 5 9 
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The above interest was paid as follows, viz : 

a. 

A. 

.. 180?.. 

Surplus produce in 1 195, applicable to payment 
of interest, 

897 

0 

0 J. Qiieiros, 

Interest paid by net produce of the estate, 
(rupees 14,704 per annum.) from beginning 
of 1 196, to end of 1203, (8 vears) 

117,632 

0 

V. KtiiiUijA 
Sultan He- 
gniu aud 

0 others. ■ 

Ditto ia part of 1204 *. 

1,713 

2 

5 

Total payment of interest. 

120,242 

2 

5 


Leaving a surplus payment/in 1204. of 12.990 rupees, 13 anas, 

5 pie, (viz: rupees 14,704, minus 1,713 lupees, 2 anas, 5 pie) in 

favour of the respondents. 

According to the above adjustment, the whole amount (princi- 
pal and interest) of the debt was liquidated in 1204; and pos- 
session of the estate was then demandable by the respondents. 
The plea of the appellant, that the suit was barred on iiccoiintof 
lapse of time, was rejected by the Court on two (grounds, first, 
because the present was clearly a case of virtual mortgage, or assign- 
ment, and therefore (as expressly stated in the 4th clause of section 
3, regulation 2, 1805,) a case to which the rules of limitation are not 
applicable ; second, even supposing that the rule of limitation, plead - 
ed by the appellant, restrictinu: thccoi^nizanceof suits to twelve years 
from the cause of action, were applicable, yet the cause of action 
in the present suit could only be considered to have arisen from 
such time as the appellant was in wrongful possession of the 
assigned lands, after the liquidation of the debt for which the 
assignment was given ; and, according to the adjustment above 
stated, the debt was only liquidated in 1204, between which, and 
the date of the action, twelve years had not elapsed. The Sudder 
Dewanny Aduwlut (present J. H. Harington and J. Fombelle) 
accordingly confirmed so much of the decrees of the Zillah 
and Provincial Courts, as adjudged possession of the estate to 
the respondents; and at the same time decreed to them the 
profits accruing since the date of the Zillah decree ; with costs 
in each of the Courts. A motion was made on the part of the 
res!)ondeut8, for obtaining under the present decree the bahtiice 
due for the years antecedent to the decree of the Zillah Court ; but 
it was stated to them by tbe Sudder Dewanny Adawlut, that in case 
of the appellants refnsing to refund the amount, a further action 
must be brouuht for it, as the declared object of the present suit 
had been merely to obtain possession of the estate, (a) 

(a) An Appeal to the King in Council fWun the above jndgmciit is still de- 
pending : hut this did not appcRr to be a sufficient reason for oiiiitiing the report 
of the cause in its proper place and order. It may be added, that the circum- 
stances which governed the decision being of a special nature, as stated In the 
report, it will not furnish a precedent for the general adjustment of accounts 
between proprietors of land, and assignees, or mortgagees, when there may be 
tio stipulation, express or presumptive, for tbe application of tbe annual receipts 
to the discharge of the principal in preference to the interest. 
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lUGGUT RAM, Oamashta (on the part of the bankin)i: home of 

Urjunjee Nathjee, at Casimbazar), Appellant, 

July 24th. ... .verMt. . 

ENAYUT ULLAH, Reipondent. 

OnaclAim THIS was an action brought by Enayut Uliah,. in the City 
against a Court of Moorshedabad, on the 6tb of December 1803, or 22nd of 
house **for Awflf/tttnof the Bengal year 1210, asainst Ju^giit Ram. gomashta 
money of the banking house of Urjunjee Nathjf>e, and Govind Das, late 
paid as a gomashta of the house, for the recovery of 7,979 rupees, as balance 
deposit, due of the sum of 10,000 rupees, stated to have been deposited 

iifteres^ by the plaintiff in the banking house of Urjunjee. It was set forth 

into the in the plaint, that the deposit of 10.000 rupees was made at three 
hands of its different times during the months of Aughun and Phaugim of the 
late head Bengal year 1209, with the house of Urjunjee, and that it was paid 

Uier^behig W Bholanath, a. servant of the plaintiff, into the hands of Govind 
proof ad- Das, at that time head gomashta of the banking house of Urjunjee, 
dneed, that ^ith a stipulation that it should be repaid at the plaintifTs conve> 
nience, with 8 anas per cent monthly interest. The plaintiff 
acknowledged having received from Govind Das some small sums 
dealings of in part payment of the money, as well as a draft on Calcutta for 
his own as |, 28 7 rupees (yet unpaid), after deducting the whole of which 
and ihar’ amount of the deposit and the interest due on it, there 

the deposit remained due to the plaintiff the sum demanded. The de- 
was made fendant Govind Das did not appear, the other defendant 
with him denied that any deposit had been made with the banking 
house to which he was ^omasAfa, or that the plaintiff had ever any 
on the cr«- it. He added, that Govind Das, during the time 

dit of the he was gomashta to the house of Urjunjee, had distinct transac* 
house, ad- tions of Ills own, in a separate house, and that, being the person 
tliaMie whose hands the plaintiff professed the money to have been 

alone was b® must be exclusively responsible for it. A voucher for the 

responsible, deposit was produced in Court by the plaintiff, signed Govind 
Das, gomashta mokhtarkdr of the house of Urjunjee Nathjee. 
In the books of the house of Urjunjee, as produced in Court, there 
was no entry relating to the deposit ; and it appeared from the 
evidence of a person engaged in the business of a banker, that it 
was customary for managing gomashtas. in the situation which 
Govind Das held at the time, to sign simply the firm of the house, 
and not their own name, in written transactions for the principals. 
1'he Ziliah Judge was in consequence of opinion that no responsi- 
bility attached to the house of Urjunjee. It being proved, however, 
from the evidence of Bholanath, and others, concerned in carrying 
the money, that the alleged amount was actually delivered into 
the hands of Govind Das, viz. 4,000 rupees at one time, 2,000 
rupees at another, and at a third, an accepted bill on Bunchaniin 
Seel, a banker, due on the same day ; and it appearing to the City 
Judge, that Govind Das was the person responsible to the 
plaintiff, judgment was given in the City Court against him only, 
for the amount demanded, with costs. 

Knayut Ullah was dissatisfied jrith the above decision, (Govind 
Das, against whom it was passed, not being forthcoming) and 
appealed from it to the Provincial Court of Patna. That Court did 
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not concur in it, for the folibwing reasons ; first, it appearefd to the 
Provincial Court, that the omission of the tranaactiou in the books ^ 

of the house of Urjunjee (without meaning to impeach their credit) 
might have been accidental, and was not conclusive as to the 
house not having been concerned in the transaction ; second*, it was 
not denied that Govind Das was, for some time, head gomaihta of 
the house, and transacted business in that capacity* when the 
deposit in question was made ; and the Court considered that a 
commercial house was accountable for all sums paid into the hands 
of its accredited gomashta^ under the faith of such person acting 
with the general authority of his principals. It was in consequence 
held, that the deposit in question, made on the part of Enayut 
Ullah into the hands of Govind Das, while head gomaihta of the 
house of Urjiinjee, was a transaction for which the house was 
responsible. The decree of the City Court was accordingly 
reversed, and it was adjudged, that the sum demanded, with interest 
at 12 per cent from the date of the action, should be recovered by 
the claimant from the house of Uijunjee, a right of action being at 
the same time reserved to the claimant, for the amount of the draft 
on Calcutta, granted to him in part payment of the deposit, should 
it not have been received. 

Jiiggut Ham having appealed, on the part of the banking house, 
from the decision of the Provincial Court of Moorshedabad to the 
Sudder Dewanny Adawlut (present H. Culebrooke and J. Fom- 
belle), the following were the grounds on which final' judgment 
was passed on the case. 1 he Court were satisfied that the deposit 
had been made, as stated by the respondent, with Govind Das, 
while head gomashta to the house of Urjunjee; but there was 
proof that Govind Das had, at the same time, distinct transactions 
on his own account, carried on in a separate bouse, under the firm 
of Govind Das and Doolubh Das his son. The original draft on 
Bunchanun Seel, for 4,000 rupees (which formed a part of the 
deposit), and an extract from the books of Bunchanun Seel having 
been sent for and obtained by the Court, at the instance of the 
appellants, it was found, that the draft had been endorsed over by 
Bholanath (the respondent's agent) to Doolubh Das, and that the 
amount of it had been credited by Bunchanun Seel to Govind and 
Doolubh Das, and not paid to the house of Urjunjee, or carried 
to their account. It further appeared, on an inspection of the 
books of account found in the separate house of Govind Das and 
Doolubh Das, at the time the former absconded, that the parti- 
culars of the deposit and of the partial payments stated by the 
respondent, were entered in those books as a concern of Govind 
Das's house. In addition to these circumstances, the gomasktas 
of several respectable houses gave it as their opinion to the'Sudder 
Dewanny Adawlut, after examining the voucher signed by Govind 
Das, that the deposit did not concern the house of Urjunjee. The 
Court, therefore, did not consider Govind Das to have used the ' 
name of the house, to which he was gomanhta^ in the transaction 
with the respondent, or the money to have been deposited with 
Govind Das on the credit of the house. It was acertained to be . 
a frequent custom among the gomasktas of banking houses to 
have frcparate dealings of their own in the business of a banker, 
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1807. as had .been the case with Govind Das in the present instance ; and 
*■ the Court considered it to be proved, that the money deposited, 

JoggQt or rather lent at interest, by the respondent, had been received and 

Enmt'ui- gomashtUf Govind Das, on his private and separate 

Ith/ "account. As the money had not teen applied by the gomashta 
to the use of his principals, nor received Into their house; and the 
gomashta had not bound his principals by any express agreement 
in their name ; the Court decided that they were in no respect 
answerable for it. Final judgment was theiefore passed by the 
Siidder Dewanny Adawlut reversing the decree of the Provincial 
Court, and confirming that passed by the City Judge, declaring 
the amount demanded to be recoverable only from Govind Das. It 
was ordered that the respondent should pay his own and the appel- 
lant’s costs in each of the Courts, (a) 


1607. JUGESUR MUSTOFEE, Appellant, 

versus 

Aug. 3d. SHAMMOHUN RAI, and another, Respondents. 

Onade- THIS was a summary action brought by Juges nr Mustofee in 
maofl by atheZillah Court of Burdwan, on the 4th of September 1805, or 
two” under- Mrtdon of the Bengal year 1212, to recover from Sham- 
renters mohun Rai, and another, possession of the mouzas Salahpoor, 
for posses- dec. nine in number, together with the amount of rents collected 
Sion of by the defendants during alleged illegal possession. The plaintiff 
whk^^thev farm, from the zemindar, pergunnah Hooela, in which 

were iu ^ these mouzas are situated. He stated, that, in the beginninsr of 
balances^ the Bengal year 121 1 , he granted a lease of the mouzas, for four 
the end of years, to the defendants, as tinder .fanners, at an -annual rent of 
^ear^o?a 4,812 rupees, with a stipulation that the full amount of the rent 
lease ”which should be annually discharged, under penalty of the lease being 
had been taken from them, and given to some other person; that, at the 
granted to expiration of the first year, there was a balance of 1,703 rupees, 
refus^^to defendants, and on their not discharging it, the 

give up, plaintiff, according to the penalty of their engagement, and in 
summary conformity with the rules contained in clause 7, section 15, legu- 
jiidgment lation 7, 1799, granted a lease of the mouzas to one Brijinohun 
farmer bv notwithstanding which, tiie defendants retained forcible 

theZillali possession, not allowing the plaintiff’s lessee to enter, and still 
Court, uQ- made the collections of the lands. The defendants alleged, that 
der regu- (heir le^ge had been illegally broken off before the expiration of 
1 V 99 ” which it was granted to them, pleading, first, that one 

of the mouzas, the rent of which was rated at 831 rupees, had never 

(a) As this judgment was founded entirely on the evidence in the case, it 
» can be no precedent against holding a banking house responsible for money 

paid to its accredited agent, in a transaction already shewn to have been with 
the bouse, and not with the agent individually, as in the present inttanre. See 
the case of Mr. Nowell versiM Mootee Ram, July 15, 180.1, for an instance iti 
which the managing agent of a banking house, transacting business in the 
name of bis principals^ was not held personally answerable for the debts of the 
tease. 
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been given into their possession ; second, that besides the amount 
of rent which the plaiiUiffs received from them, for 18 U, they 
tendered the remaininn: balance, but that the plaintiffs evaded 
cepting it. These pleas however were' not substantiated ; aqd the^^^i^* ^ 
Zillah Jud^e being of opinion, that the plaintiff, in grantings newmohun 
lease to Brijmohun Bunojah, had only acted up to his stipulation 
with the defendants, as well as in conformity with the regulation 
quoted by him, and that the defendants, independently of force 
appearing to have been used by them, had illegally excluded the 
plaintiflT s lessee ; a summary judgment was passed in the Zillah 
Court, under the 15th section of leguhition 7, 1799, for the 
plaintiff's recovering possession of the mouzas from the defendants, 
together with 300 rupees, the amount of collections made by them 
since the date of tlie lease given to the new lessee. It was at the 
same time directed, that the defendants, for having retained pos- 
session of the lands, as they appeared to have done, by force, 
should pay a fine of 100 rupees to (government. 

On an appeal preferred by the defendants to the Provincial Court 
of Calcutta, in which it was pleaded that regulation 7, 1799, was 
irrelevant to the case, that Court was of opinion that the 49th 
regulation of 1793, was the rule by which the case should be 
decided, and that, as no force was established to have been used 
by the under farmers, which could subject them to the provisions 
contained in the latter regulation, respecting forcible ejectment, 
the summary decision passed against them by the Zillah Judge was 
not authorized ; and it was accordingly reversed by the Provincial 
Court ; with costs, of both Courts, payable by the farmer. 

A special appeal from the above decision, on the part of the 
farmer, having been admitted by the Sudder Dewanny Adawlut 
(present J. H. Harington and J. Fombelle), the Court observed, 
that the summary judgment for forcible ejectment, authorized by 
regulation 49, 1793, was totally unconnected with the summary 
judgment, in cases of arrears of rent, prescribed by the 15th 
section of regulation 7, 1799; that the rules of the former regula- 
tion were irrelevant to the case; and that the summary judgment 
passed under the latter regulation by the Zillah Judge, against the 
respondents, as under- renters in balance at the end of the year, 
was just and regular, with an exception of the fine of 100 rupees, 
which was not authorized bv the regulations. The decree of the 
Provincial Court was therefore reversed by the Sudder Dewanny 
Adawlut, and that of the Zillah Judge (excepting the fine) con- 
firmed, with costs in each of the Courts against the respondents, 
and with an option to them, as the judgment was summary, to 
bring a regular suit for the trial of their right of possession, if they 
thought themselves aggrieved, (a) 

(a) The rule on which the final judgment iu this case was grounded, is con- 
tained In the 7th clause of section 15, regulation 7, i7S9, which prescribes 
what measures may be taken by landholders and farmers for the security of tbfto 
future rents, if the arrears due to them from.tlieir under-te naau be not liquidated 
within the current year, by the process described in the preceding clause of 
that lection. It is therein declared,' that if the defaulter be a -Teaseholder, 
having a right of occnpnncy only so long as a certain rent be paid, without any 
right of property, or transferable possession, the proprietor or farmer, from 
whom the defaulter holds his tenure, has the right of ousting him firom the 
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RAJA RAJKISHENy (zemindar),* Appellant, 

ver$ug 

Ang. lOtb. RAMNARAEN, (talookdar), Respondent. 

Ootsiim- THIS was a summary action under regulation 7, 1799, brought 
niary suit |)y the zeniincJar, in the Zillah Court of Tipera, on the 23d of 
iriiUtioir* August 1804, or 8ih of Bhadon of the, Bengal year 1211, to 
7, 1799, recover from the talookdar the sum of 554 rupees, as arrears of 
bjraze- rent accruing in about four months of the year 12J0, on account 

mindar of the talouk Jooar Dooareab, dec. held by the defendant, and 

^M^dent in a zemindaree lately purchased by the plaintiff. It was 

landholder, stated in the plaint, that the defendant having failed to enter into 
for arrears any engagement for his lands, the plaintiff had assessed them, 
according to a survey and measurement, at 2,2 1 8 rupees per annum; 
coidinff that he demanded the sum in question as arrears, at that rate, 

a survey for the period stated ia the claim. The defendant denied the 
andmea- plaintiff's right of assessing his lands, and alleged that he was 
entitled to hold them on a mokurreree tenure, at a fixed annual 
auiuhe rupees. In support of this, the defendant produced 

fcodaot n potta or lease from the late zemindar, under date the 27th of 

pleaded a Bysnkh 1 198, fixing his rent indefinitely at the amount stated by 

contrary to the 2iid section of regulation 44, 
tenure at a which directs that the rent of a dependent landholder shall 
fixed rent, not be fixed for a longer term than ten years, and that any 
theZillafi engagement fixing the rent of such landholder in opposition to that 
Court j-uie g[,all be void, the Zillah Judge pronounced the engagement 
to 'pirn a question to be of no effect. And as the defendant had entered 
summary into no engagement with the plaintiff, and had shewn no cause 
decision; vrhy the rate assessed on his lands by the plaintiff should not be 
with are- pjjjj arrears demanded were adjudged to the plaintiff 

at die*”* Zillah Court, by a summary sentence, with costs, 

option of On an appeal being preferred by the talookdar from the above 
the party sentence to the Provincial Court of Dacca, on the plea that the 
case was not determinable on a summary enquiry, it appeared to 
that Court, that, as the zemindar asseited a right of assessment 
according to the ascertained assets, and the talookdar pleaded an 
istimroree title, the case was cognizable only as a regular suit. Tlie 
summary decision passed by the Zillah Judge of Tipera in favour 
of the zemindar, was therefore annulled by the Provincial Court, 
as irregularly passed. 

On a special appeal by the zemindar from the above decision of 

tenure be lins forfeited by a brcAch of the conditions of it. It is further de- 
clared that, in such CHses. proprietors snd fariners of land are at liberty to 
exercise the just powers appertaininir to them, without any previous application 
to the courts of justice. Rut as, in the present instance, tlie under tenants 
resisted the farmer’s attempt to exercise his just powers, the Court, in conside- 
ration of the general spirit and intention of the clause above noticed, construed 
it to aiitliorise the summary iriter|»osition of the Zillah .Judge, on application 
from the farmer, to enforce his right of removing a defaulting tenant, in like 
manner as it expressly provided for bringing' to sale, by application to the 
Dewanny Adawhit, a dependent talook, or other transferable tenure, in satis- 
fartion of an arreur of rent, due, at the ebd of a year, from the bolder of such 
tenures 
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Che Pmfiieud Cmtt to the Sadder p B Seaii y AMrtot ffteMet iM** 

H. Gdetnroehe Md'J. Peinfaelle)^ tltoi OoMf lieM^ HM^e ZiHeh — ^ 
Judge wee eompeteot to decide imtoianij en Chle queelieii * 

tween the partfee^ ender re^oiibe 7/t799{ thetofore 
aptieal was not open from hie decision to the Profinoial Ceert^ UrMD, 
bdffg specified in the 18th section of the aboeh rOgwIaSiony-that 
there shall' be no appeal from the eatomary deeiiion' which it 
attthonses ; bat that an option shall be left to the paidy eseet to 
institute a regulenr eUit. I^e Sadder Dewanny Adawlnt in con- 
seqaenee annulled the decree of the Provincial Court, leaving^ 
the respondent, against whom the summary sentence of t^ Ziltah 
Judge was passed, to bring a regular action in the Zillah Court, if 
he thought himself aggrieved The costs in the Sadder Dewsnny 
Adawlut were made payable by the respective parties, (a) 


SflAMCHUNDER and ROODERCHUNDER, Appellants, iser; 

versus 


NARAYNI DIBEH and RAMKISHOR RAI, Respondents. Aug. 2isU 

THIS was an action brought by Shamehundir and Rooder* Clsim to sa 
chunder in the Zillah C^ourt of Mymunsing, on the 29th of May dis- 
1799, or 18th of Jeth o( the Bengal year 1206, to rccorer from®^V'* 
Narayni Dibeh and Ramkishor Rai, a 4 ana share of pergunnah 
Myrnunsioir, dec forming the estate of the late Kishenkishor Rai^ortbade* 
The annual produce of the 4 ana share was stated at 45,415 rupees, feodants 
The family of the parties was as follows: 

SRIKISHEN, Efito'ifc 

aemindar of Myrnunsing, &c. left four ^ 

Hiodoo 


ions, the Ist end 2d by one wile } 
8d end 4th by another 


the 


let. 

Kishenkishor Rai, 
aemiodar of 4 anas 
in dispute, died in 
1171, without lesue, 
If aruig two widoiva, 
vis. 

1. Rutim Mata, who 
died in 1191, after 
adopting Niindkish- 
or 1 2. Narsynl Di- 
beb, (d^esdhnr,) 
whoadopM Ram- 
kishor Rid 
deaf), after Nund* 
kishor’s death. 


2d. 

Gopatklshor, 
had no iwue $ but 
adopted Joogul- 
kisfaor. 


dd. 

Gongaoaraen. 


law, there 
may be two 
4th. sucoeieire 
LnkhiMrMD, .dopttoM, 
left two MM., vifc n„d„ ana 
SlMmohaiidcr ud.atbontv 
Roodeiobniidw, fertfant 
purpose, 
by the 
widows of 
the same 
man ; and 
sn adopted 
son ase- 
eeeda collar 
lerally as 
wallas 
linealiy In 


(«) 9he final pidgment la this cane was fbunded on the tenmandeositnie* the himilv 
tionof thcdthclmoaeofsecUtm IS, regulayoB7»t799. ftis therafp dineted, of his a- 
that ** when a defaulter, or his surety, may he brought to the znhdl''0»tl, doptive 
undhr either of the two praosding clauses, the Juage Shall edit Hpto hUtFlhtliari 
10 answer she demand against him, and, if be deny it, or any port oils, sball 
enter spon a aamoiary enquiry Into the merits of k, Iqr eaamlnisg the mvekete 
andneeountsof the parties/* This was done is the pWasst inaisaea, and JS 
appeared indispessable, with a view to ascertain whethdr flis aittat dkdned Ml 
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1607. The plaintiffs, in support of their claim to the 4 ana share is 
■ dispute, alleged, that the defendant, Narayni Dibeh, had not been 

duly empowered to adopt Ramkishor; that, on the decease of 
atidRoc^er- Nundkishor, adopted by Rutun Mala, the zemindar’s eider widow, 
chiinder, v. and therefore by law proprietor of the whole 4 ana share, the 
Narayni plaintiffs were his heirs, as nephews of Kishenhishor, his adoptive 
J***®^.*"^ father. The defendants, first, contradicted the assertion of the 
1 ^ ^ plaintiffs with respect to the illegality of Ramkishor’s adoption ; 

second, insisted, that as the plaintiffs were only sons of the half 
brothers of the adoptive father of Nundkishor, the distant degree 
of relationship which they bore to Nundkishor, would not entitle 
them to succeed to his property. On referring to the proceedings 
in another cause before tried by the Zillah Court, it appeared to 
the Zillah Judge, that the question at issue had been already vir- 
tually decided. In the cause alluded to, a claim had been preferred 
against Narayni Dibeh, by Joogulkishor (who was adopted by 
Gopalkishor, brother of Kishenkishor), for 2 anas of it, by right 
of succession to Nundkishor. Evidence was at that time taken as 
to the adoption of Ramkishor by Narayni Dibeh under authority 
from her husband ; and it was deposed by witnesses, that per- 
mission had been granted her verbally, in their hearing. On the 
ground of this being related by the witnesses from memory, after a 
long lapse of time, and of its being thought that suspicion attached 
to some documents brought forward on the occasion, it was 
not thought proper to admit the adoption. A reference was then 
made to the pundit of the Court, as well as to those of the adjacent 
ziliahs, and of the Sudder Dewanny Adawlut, to ascertain, whether 
the succession to the 2 anas, held by Nundkishor, was vested, by 
the Hindoo law, in Narayni Dibeh, the surviving widow of Kishen- 
kishor; or in Joogulkishor, the adopted son of Kishenkishor’s 
brother; or in Shamchunder and Rood erch under, sons of his 
half-brother? The answers returned by the pundits of several 
ziliahs were contradictory; but the solution of the question, as 
given by the pundits of zillah 'I ipera, and of the Sudder Dewanny 
Adawlut, was that Joogulkishor, as adopted son of Kishenkishor's 
brother, was legal heir to the 2 ana share; and judgment was 
passed accordingly in Joogulkishor’s favour. In the present case, 
therefore, the Zillah Judge being of opinion that the plaintiffs 
(Shamchunder and Rooderchunder,) were not entitled to any part 
of the 4 ana share in dispute, judgment was given against tnem 
in the Zillah Court, with costs. 

The plaintiffs appealed from the above decision to the Provincial 
Couit of Dacca. It appeared that, on the 4th of December 1801, 
a decree was passed in appeal by the Sudder Dewanny Adawlut in 
a cause between Narayni Dibeh and Hurkishor(sonof Joogulkishor 
who was adopted by Uopalkishor,) on which appeal the pundits of 
the Sudder Dewanny Adawlut gave an opinion, that the heir of 
Nundkishor would be Hurkishor, not Narayni Dibeh, as she was 
not mother, but stepmother; but that if she had authority to 
make an adoption, then Ramkishor, having been adopted by her, 
would be heir to Nundkishor, as his adoptive brother. The Pro- 
vincial Court wetb satisfied with the evidence given in the former 
causci in the Zillah Court of Rungpore, with respect to the autho* 
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fity for adopting Ramkiahor, and held it ip be established that he I8(f7. 
was duly and legally adopted; and it being in consequence 
considered that the appellants were entitled to no part of the 4 Sham- 
ana sharci the appeal against the ztliah decree was 
with COStSt chunderiV. 

On a further appeal by Sbamchunder and Rooderchunder to the i^arayni 
Sudder Dewanny Adawlut (present H. Golebrooke andJ. Fombelle)^Dibeb and 
the pleas^ set up by them against the foregoing decrees were, first, 
that the adoption of the respondent Ramkishor, being a second . 
adoption in the family of the same man, was illegal ; second, that, 
even admitting two adoptions to be legal, one adopted son could not 
succeed to the property of the other adopted son, as the collateral 
heir. The questions of Hindoo law, connected with the case, were 
proposed by the Court to tbeir pundits in the following form : After 
the death of Kishenkishor, zemindar of the 4 ana estate, without 
issue, his elder widow having adopted Nundkishor; and when 
the elder widow, and Nundkishor died, his younger widow having 
adopted Ramkishor ; and claims to the estate having been pre- 
ferred by Ramkishor; by Joogulkishor, the adopted son of Kish-* 
enkishor*8 brother; and by Sbamchunder and Rooderchunder, 
sons of Kishenkishor’s half brother ; which of the claimants is heir 
at law to the property I and in the case of two adopted sons of a 
common adoptive father, can one, on the decease of the other, 
succeed to his property as the collateral heir^ In answer to this* 
reference, it was stated by the pundits, that, ** if, after the death 
of Kishenkishor, his elder widow, duly authorized, adopted a son, 
shat son was proprietor of the estate; and if, after the death of 
that son, the younger widow also adopted a son, under due autho- 
rity, then, provided the adopted son of the elder widow left no 
issue, or brother by the mother who adopted him, his property 
would devolve on the adopted son of the younger widow of Kish- 
enkishor, and not on the adopted son of Kishenkishor’s brother, or 
on the sons of his half-brother : The succession to one adopted 
son is vested, in the other adopted son, as being the nearest 
collateral/' The Court of Sudder Dewanny Adawlut agreed with 
the Provincial Court of Dacca, with respect to the adoption of 
Ramkishor by Narayni Dibeh being proved to have been duly 
authorized ; and as, under the above opinion of the pundit, it 
appeared, that two adoptions in the family of the same man are 
valid ; that an adopted son succeeds collaterally as well as lineally 
in the family of his adoptive father; and that Ramkishor was the 
rightful heir to the whole 4 ana estate in contest ; the claim pre- 
ferred to it by the appellants was pronounced to be inadmissible. 

The appeal was in consequence dismissed by the Sudder Dewanny 
Adawlut, with costs, (a) 

fa) The right of s soo by adoption to inherit from his collaterals in the family 
of his adoptive father, was established by the decision in this cause, as well as 
the lawfulness of two auccessive adoptions, by the widows of the same penoo^ 
lender authority for that purpose from their husband. 
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1807. BHUNJUN SING, Appellant, 

versus 

Sept, 4th. MOHERSING, Respondent. 

Claim by A, THIS was an action brought by Moher Sing in the ZiUah Court 
onB, a of Tirhoot, on the 5th of February 1805, or 21st Afagh of the 
FttsZee year 1212, to recover from Bhunjun Sing the sum of 
rupees, as the produce, from AsarA 1204 to the end of 
of lands, of 1209, of 662 beegas of land situated at Lodipoor Pooea, and 
^hirh a occupied OR the part of Government for the Company's stud, 
bee^n irrant- defendant, the proprietor of these Jands, about the end of 
cd to the * 1203, gave a lease of them to the superintendent of the stud, for ten 
claimant years, at an annual rent of 1,323 rupees. The plaintiff, however, 
for four stated, that in the beginning of 1203, the estate, of which these 
renewe?^ lands form the principal part, had been farmed to him by the 
the same defendant for a term of 4 years, at an annual rent of 1 ,802 rupeea 
year for for the whole; and that, in the course of the same year, the defen- 
ten years dant, in consideration of a loan advanced to him by tlie plaintiff, 
bu? passes- plaintiff a fresh lease for ten years, in which it was agreed 

sion taken plaintiff, after paying the public assessment, should 

from him appropriate the remainder in discharge of the loan, it was set 
in favour forth in the plaint, that the defendant, in letting the lands in 
kssee^"^ question to the superintendent of the stud, had illegally superseded 
Produce the plaintiff’s lease, and deprived him of possession ; and that the 
adjudged plaintiff in consequence sued the defendant for , produce during 
until the the period specified in the plaint, which, with interest, amounted 
Snt kasc. demanded. The defendant denied that the plaintiff had 

The renew- valid claim on him in the case, pleading, 1st, that the renewed 
ed leue decennial lease granted to the plaintiff was void under section 2, 
invalid, as regulation 44, 1793, which directs, that leases granted by pro- 
posifion to of land for ten years or less, shall not be renewed at any 

section 2, period during the term of them, except the last year ; 2nd, that 
reffiilation the leases, though ostensibly to the plaintiff, were in reality to 
44, 1793. lAr, Hunter, an indigo planter, in whose service the plaintiff was 
employed, and therefore were void under regulation 38, 1793, 
which prohibits lands being held by any European, directly or 
indirectly, without permission fioni Government; 3rd, that on 
this ground, the first lease to the plaintiff had been pronounced 
illegal, and set aside by the Board of Revenue at the time of the 
defendant’s agreeing to let the lands to the superintendent of the 
' stud. The Judge of the Zilkh Court, considering that both the 
leases were void under section 2, regulation 44, 1793, from a 
renewal of the original one having been granted in the first year of 
its term, was of opinion that no part of the plaintiff’s claim could 
be maintained, and accordingly gave judgment against him, 
with costs. 

On appeal by the plaintiff from the above decision to the Pro^. 
vincial Court of Patna, that Court held, that the decennial lease# 
granted to the claimant, as being the renewal of a former lease 
before the last year of its term, and therefore contrary to the 2nd 
section of regulation 44, 1793, was void : but that the former 
lessei granted for four years, was not invalidated thereby; nor the 
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ilaim of the plaintiff to recover under that lease. lu support of id07. 

the statement ' of Bhunjun Sing, that Mr. Hunter was the real 

lessee, and not the claimant, two documents had been filed by him Bhonjan 
in the Zillah Court, viz. first, a paper relating to the terms of the^°?> ** 
first lease, countersigned with the initials of Mr. Hunter’s nstme ; 
second, papers of Juntma loast/ iauAy, stating part of the rent to 
have been paid through Mr. H.'s factory. It appeared to the Court 
that although, from these papers, there was a suspicion that Mr. H. 
might have been concerned in the lease, yet they afforded nodegal 
proof of the fact; and it was held, that, without further proof, the 
plea of Bhunjun Sing, under the regulation prohibiting lands 
being held by an European, could not avail against the lease. The 
Provincial Court accordingly gave judgment, partly in favour of 
the claimant, for the produce of the lands during so much of the 
period specified in the claim as was included in the first lease; 
viz. 190 rupees, balance of 1204; 1,323 rupees, produce of 1205; 
and the same for 1206; with interest on these several sums. A 
proportion of the claimant's costs, equal to the part of his claim 
adjudged to him, was made payable by the other party. 

It is to be observed that, before the present suit; an action had 
been brought by the claimant in the Zillah Court of Tirhoot, on 
the original lease, for the sum of 2,657 rupees, as the produce of 
the lands in question for the former part of the period, viz. from 
the beginning of 1203 to Jeth 1204; and that he obtained a 
judgment in the Zillah Court, which the Provincial Court of Patna 
affirmed in appeal. Bhunjun Sing was at that time refused a 
further appeal to the Sudder Dewanny Adawlut, because the value 
then adjutlged against him was not of an amount appealable to 
the Superior Court; but the Sudder Dewanny Adawlut declared at 
that time, that, in the event of another judgment against him for 
the produce of the remaining years of the first lease, he might 
have an appeal on the whole question. An appeal was accord- 
ingly preferred by him to the Sudder Dewanny Adawlut (present 
H. Colebrooke and J. Fombelle), from both the decrees of the 
Provincial Court, principally on the plea before urged, of the lease 
being void under the regulation prohibiting lands being held by 
an European. Some further papers having been adduced by the 
appellant in support of this plea, and the appellant appearing to 
have stated in the Zillah Court, that the four years lease had been 
set aside under an order from the Board of Revenue, an applica- 
tion was made to that Board by the Sudder Dewanny Adawlut for 
any proceedings which might have been held on the subject of the 
lease in question. From the answer of the Board it appeared, that 
though the lease bad been suspected to be in favour of Mr. Hunter, 
it had not been ascertained to be so, and that no order had been 
passed against it ; that Moher Sing had been considered the legal 
holder of it; and further, that on the lands being let to the super- 
intendent of the stud, the appellant had engaged to satisfy Moher 
Sing, the prior lessee. The Sudder Dewanny Adawlut, therefore, 
pronounce the original lease to be good and valid, and coinciding 
in opinion with the other Courts respecting the invalidity of the 
renewed lease, confirmed the judgment passed by the Provincial 
Court in favour of the respondent's claim to the produce of the 
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lands during the term of the original lease, and dismissed the. 
appeal, with costs, (a) 


1807. MUSSUMMAUT HYATEE KHANUM, Appellant, 

■ versus 

Sept. 4th. MUSSUMMAUT KOOLSOOM KHANUM, and MIRZA 

M EH DEE, Respondents. 

On a claim THIS was an action brought'by Hyatee Khanum, in the Zillah 
by A (afe- Court of Rungpore, on the 7th of April 1803, or 26th Cheit at 
male) ^ the Bengal year 1209, against Koolsoom Khanum and Mirza 
5ndC, for Mehdee, to recover the mouzas Koobdee, &c. five in number, 
possession Their annual produce was estimated ai 8,501 rupees, and they 
of certain vrere stated to be held at a fixed jumma rupees 2,916. The 
trustVe^of aP^*'*®^*®* the widow of a person named Moohummud Tukee ; 
religious defendants were, the first, the widow, and the second, the 

esublish- son, of the late Ali Nukee, son of Moohummud Tukee; as will 
ment, it appear from the following sketch of the family : 
being pror- ABDUL 5UBH AN, left three children. 

ed that the 

lands had ^ 

been 

.1 Hyatee Moobimiinud X Misree Khanum, Jance Khanum, Moiuffir Hoiein. 

Khanuio, Tiikce wife of Moohum- wife of Moo- 

an enoow- - , j i i i 


»eaT. bat 

tliattbe Mcwhunimud 
p««on Tukee. 

who as- 


wife of Moohum- wife of Moo- 


mud Tukee. 


hummud 

Tukee. 


A- 

1st. 

signed Koolsoom Khanum, X Ali Nukee, HusnnUskuree, 
them, and wife of Ali Nukee. (deceased.} (deceased), 
settled the 

trusteeship Mirza 

on the clai- Mehdee, 

mailt, was de/lt, 

proprietor On the 2nd of Bhadon 1197, or I5th of August 1790, 
ll***ana*" Mool'ummud Tukee, the husband of the plaintiff, being then in 
share of possession of the lands in question, appropriated them to the 
them, the endowment of a mosque at Rungpore, and executed a deed to the 
endowment plaintiff entitled Tumleek-o^toivleut nameh^ ov deed of gift and 
®P*J®***^^/ trust, to the following effect; “I, being in possession of mouzas 
portio? ' Koobdee, &c. as sole proprietor, hereby endow a mosque with 
only, and them, and confer the trusteeship on my wife Hyatee Khanum, to 
possession defray with their profits the charges of the establishment. Of the 
***^'rim ^ surplus, which may remain after defraying these charges, the trustee 
triisteei reserve to herself 9^ anas ; and the remainder be shared by 

The assign- my other wives. The trustee shall appoint ali officers, and may 
ment of an i)eqiieath the trusteeship to whom she pleases. If she name 
nobody to succeed to it, it shall devolve, after her death, on any 
Talld, by worthy son or grandson of mine, excepting Ali Nukee, whom I 
the Fuiwa 

of th(B law (a) The decision in this case supports the object of section 2, regulation 44, 
officers, on 1793, viz. that no leases shall be granted for a term exceeding ten years ; while, 
the an- at the same time, it mainuins the validity of leases within that period, by ren- 
thority of deriog void any illegal renewali only. 

AbooYoo- . - 


2d. 

HusnnUskuree, 

(deceased). 
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debar and disinherit.” The plaintiff alleged that she had held 1807. 
possession^ under this deed, during the life of her husband, but — 
that, on his decease in 1201, the lands were illegally taken suf, and a 
possession of by the late Ali Nukee, his son ; and that Ali.Nukee^|^ 
had been succeeded by the defendants, the present occupants, legJt expo- 
airainst whom the plaintiff sued. The defendants denied that the gitions. 
late Moohummud Tukee had any right to the lands, and stated, 
that he merely held them as manager on the part of his son, with 
whom he afterwards qtiarrelled; and that he could have had no 
authority to endow them. They affirmed, that the original pro- 
prietor of them was Abdul Subhan, the maternal grandfather of 
Ali Nukee; and that Ali Nukee, to whom they (the defendants) 
were heirs, and had succeeded, was the legal hereditary proprietor, 
in right of his mother, and in possession as such at the time of 
his dece.ise. The plaintiff, to prove the right of Moohummud Tukee 
in the lands, adduced a sunnud, bearing date in the Bengal year 
1186, from the widow of Rusik Ram, former zemindar of the 
chukla in which the lands are situated, reciting a prior iunnud to 
Moohummud Tukee from the zemindar, dated in 1176, stated to 
have been lost in some disturbances that had taken place, and 
corifirminif the lands to Moohummud Tukee, his right having been 
established to the satisfaction of the zemindar's widow, and of her 
son Roodcr Ham Chowdry. I'he defendants, on the other hand, 
produced a sunnnd for the same lands, purporting to have been 
granted in 1 176 by the same Rusik Ram. lo Ali Nukee. But this 
last instrument, when produced in a former suit brought by the 
zemindar (Rooder Ram) against Ali Nukee, the possessor of the 
lands, to recover them as a part of his zemindarry, had been 
strongly suspected to be a forgery, by the Provincial Court of 
Moorshedabad, and the Judder Dewaiinv Adawlut, although the 
cause was given against the zemindar, on another ground, viz. his 
admission that the sunnud of 1186 was granted with his concur- 
rence to Moohummud Tukee, Ali Nukee's father: in the present 
case, therefore, the Zillah Judge rejected the sunnud in Ali Nukee’s 
name, and considered the right and title to the lands to have been 
vested in Moohummud Tukee under the sunnud in his favour, now 
produced by his widow the plaintiff. And as Moohummud Tukee 
appeared to have disinherited his son Ali Nukee, and to have 
settled the lands on the plaintiff, by the deed of gift and trust, the 
Zillah Judge considered the plaintiff to have been wrongfully kept 
out of possession, and to be entitled to recover. Judgment was 
passed in her favour accordingly in the Zillah Court, with costs 
against the defendants, and with an order for their accounting 
to the plaintiff for the mesne profits which had accrued since the 
death of her husband, after deducting the public assessment and 
the expences of the mosque. 

On appeal by the defendants from the 'above decision to the 
Provincial Court of Moorshedabad, that Court did not concur in 
it. From a soorut hal^ or written declaration, under the signature 
of Moohummud Tukee, as well as some other papers, it appeared 
evident to the Provincial Court that the lands in question were not 
acquired by Moohummud Tukee, but were originally the property 
of Abdul Subhan, the maternal grandfather of Ali Nukee, having 
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been irranted to him for the expense of clearing them, on a tenure 
termed jungUboory ; and the Court considered that Moohummud 
Tukee, who appeared to have got possession of them some yeara 
after the death of the acq'iirer, but not as the regular heir, or 
under any proper title, could have had no power to alienate them 
from the rightful heir of Abdul Subhan. Even supposing his power 
‘ to alienate the lands, the Com t was of opinion that the deed of gift 
and trust, by which he settled them on his wife Hyatee Khanum, 
was void, from the terms of its title being at variance with each 
other, as well as from its vesting the trusteeship in a woman while 
a male heir was in existence : and the Court also held, that pos* 
session on the part of the trustee, which in the present case did 
not appear in evidence, was necessary to the validity of the deed. 
And as the Court considered the lands to have been the exclusive 
hereditary right of Ali Nukee, and that his right could not have 
been affected by the deed executed to the claimant, the decree 
passed in her favour by the Zillah Judge was reversed, and it was 
decreed, that the defendants should retain possession, as the heirs 
of Ali Nukee. The costs in the Zillah, and also in the Provincial 
Court, were made payable by the claimant. 

An appeal from the above decision having been brought by the 
claimant to the Sudder Dewanny Adawlut (present H. Colebrooke 
and J. Fombelle), it appeared to the Court, with respect to the 
facts of the case, that the lands were originally the property of 
Abdul Subhan ; that, after his death, they were'altached by the 
zemindar of the pergunnah, until Moohummud Tukee, the husband 
of the appellant, obtained a sunnut! for them from the zemindar, 
which, sunnudy however, appeared to the Court, to be no more 
than a sunnud of confirmation in his favour, as the supposed suc- 
cessor of Abdul Subhan ; and that, holding them under thissunnutf, 
he executed the deed of gift and trust in favour of his wife ; but of 
her having had actual possession of them as trustee under the deed, 
proof was not adduced. In order to determine the points of Moohiim* 
mudan law connected with the case, the Court referred the papers 
and proceedings to its law officers, and proposed the following 
question for their opinion : Moohummud Tukee, the husband of 
the appellant, having, in the year 1 1 86, obtained possession of the 
lands in dispute, under a sunnud or grant from the zemindar of the 
district, apparently confirming them to him as having been the pro- 
perty of his father-in-law Abdul Subhan; and Moohummud Tukee 
having while in possession under the above grant, made an endow- 
ment of the lands for the service of a mosque, and conferred the 
trusteeship by the deed of gift and trust,” (or rather assignment 
and trust) on his wife the appellant, who however does not appeaiUo 
have ever had actual possession as trustee, under the deed, during 
the eiidower’s life ; and, on the decease of the endower, Ali Nukee, 
the maternal grandson of the original proprietor, having obtained 
possession of the lands, which, when he also died, were taken bj 
his heirs the respondents; and the appellant having laid claim to 
them in the present suit, under the deed of assignment and trust 
above stated ; uuder these circumstances, 1st, is the deed of assign** 
ment and trust, which, besides the alleged inconsistency of its 
title^ assigns the trusteeship to a female, valid as a deed of 
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SIT 


trust? Sndy was Moohummud Tukee at liberty to make an en- 1807. 
dowment of the whole of the lands, on the strength of the ” — 
sunnud he had obtained for holding them, or was he only at^"““®* 
liberty to assign to pious • uses so much of them, as legally fell 
to his share at the death of his wife Misree Khanum, thenum, v. 
daughter of Abdul Subhan, in the event of their being considered Mussuni- 
the estate of Abdul Subhan, divisible among the heirs of that person I 
3rd, should Moohummud Tukee have been at liberty to assign to num, and-* 
pious uses such share, only, of the lands, will the deed, by Mina 
which he assigned the whole of them remain valid for' the Mehdet. 
assignment aud trusteeship of the part to which he had a legal 
title ? The law officers, in answer to this reference, gave an 
opinion as follows; The lands appearing to have been the estate 
of Abdul Subhan, after the legal division of them among his heirs, 
and the successors of those heirs^ in the manner hereafter specified, 
the whole at length vest in two persons, namely, Moohummud 
Tukee and AH Nukee, 11 shares out of 16 falling to Moohummud 
Tukee, and the remaining five to Ali Nukee. The deed by which 
the estate was assigned in trust for pious* uses, by Moohummud 
Tukee, is valid, as far as relates to its form ; and it is legal for a 
female to be trustee according to all the authorities of the law. 
Moohummud Tukee, however, in assigning the whole of the estate^ 
made an illegal assignment of that part of it which Was the share 
of Ali Nukee ; and hence, according to the doctrine of Imam 
Moohummud, the assignment of that part also, which was the 
personal share of the endower, is void, as that share was at the 
time undefined; but according to the doctrine of Aboo Yoosuf, with 
whom the whole series of Futawa or expositions of the law, coincide 
on this point, the endowment of so much of the estate,' as was the 
legal share of the endower, is valid. The Sudder Dewanny Adaw- 
lut, after considering the opinion of their law officers, determined 
that the deed by which the lauds were assigned, and the trustee- 
ship vested in the appellant, was good and valid for the 1 1 ana share 
of the estate of Abdul Subhan, to which the late Moohummud Tukee 
was legally entitled ; and that his widow, the appellant, should 
have possession of that share, as the appointed trustee. Final 
judgment was accordingly given by the Sudder Dewanny Adaw- 
Jut, amending the decree passed in favour of the respondents by 
the Provincial Court, with an order for the immediate partition of 
the lands, vis. 1 1 anas to be given into possession of the appellant 
as trustee of the religious establishment, and 5 anas to remain 
with the respondents, independent of that establishment, as the 
share of Abdul Subhan’s estate, to which Ali Nukee was entitled, 
and to which, on the death of Ali Nukee, the respondents had the 
right to succeed. The costs, in each of the three Courts were 
directed to be paid, in equal shares, by the respective parties, (a) 

(a) The partition of the estate of Abdul Subhan among his heirs, and their 
suecesson, according to the Moohummudan law of distribution, as specified ia 
the Jittwa, was as follows : Abdul Subhan, at bit decease^ left a son and two 
daughters ; and the estate being Oivided into sixteenths, or anas, in the pror 
|Mruon of a double share to the male, 8 anas- fell to the son, Moznffier 
Hoaein, and 4 to each of the daughters. On the son’s death, his share was 
divided between his sisters, so that they then possessed 8 ansi each. The 
YOL. X. F V 
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GUNES GIR, Appellant, 

versus 

Hot, 9th. AiVJ^RAO GIR, Respondent. 

On a claim, THE parties in this case were Hindoos of the Sunyasi sect, 
by a Sttii- -piig action was brought by the late Tejgir in the Zillah Cour^ of 
■iiccession* Sariin, on the 23rd of February 1802, or 6th of Phagun of the 
to a de- Fudee year 1209, to recover from Gunes Gir the lands of Asookee 
ceMei\ Me- Pursotum and other mouzas, held exempt from revenue for the 
It support of a religious institution, and attached to the office of 
thaTthe”^* Mehunt^ or principal of the establishment. The value of the 
clainiAnt lands, including property on them, was estimated at 16,000 rupees, 
was prin- Xhe last person who presided over the institution as mehunt^ with 
S^rhe*dc-' an acknowledged title, was Prem Gir, who died in the year 1195, 
ceased, and whom the plaintiff was admitted to have been the chela or 

was install- pupil. The plaintiff alleged, that after the late mehunfs death, he 
cd ns his regularly succeeded to his office as the principal chela, and held 
mt ihe*ob^- possession accordingly ; and that at the funeral obsequies, which 
eeqiiies, by not regularly performed until the month of Jeth 1205, he 
jin nssem- was confirmed as the successor by the usual public election ; not- 
blyofiV^- withstanding which, in the month of Cheit 1206, he had been 
fnd'Mient dispossessed by the defendant. The defendant denied 

given in his that the plaintiff' had been in possession, as stated by him, or that 
favour. there had been any constituted mehunt, before 1205, since the 
The sue- decease of the last incumbent : He stated, that he (the defendant) 
^tToroo was the legal successor; that at the time of the death, 

or^ Hpiriiual he was absent at Nepal, but returning from thence after a lapse of 
teacher, ten years, convened an assembly of the sect, in Jeth 1205, to per- 
of obsequies of Tejgir, and was then elected his successor, 

the SuH- entered on the office. The principal evidence adduced by the 
yasi sect, plaintiff was an ikrarnamehy or written engagement, purporting to 
be a vhela, have been executed by the defendant, acknowledging tl>e title of 
thc^rte- ’ plaintiff as mehuni, \n pursuance of a regular election, and 
ceased* accepting from him the office of dewan, or manager of the reve- 
nues. This paper was dated the 22nd of Jeth 1205, the day on 
which the election was stated to have taken place.* The defen- 
dant affirmed it y) be a fabrication ; and one witness only on the 
part of the plaintiff having been adduced in proof of its execu- 
tion, the Zillah Judge did not consider it established. Witnesses 
on the part of the defendant deposed to his having convened 
the assembly of me/ttmfs, and others of the sect, who, in 1205, 
performed the usual funeral obsequies for the last mehunt, and that 
the defendant was the person elected the successor, with the ac- 
customed ceremonies, as the most Yirorthy to preside over the insti- 

younger sister, Misrcc Khanum, left at her death two sons, AH Nukec and 
Hiisun Uskuree, besides her husband Mooliunomud Tiikee; and of her 
8 ana share, the sons came in for 3 anas each, and the hnsband for 2 
anas. Next died Janee Khanum, another wife of Moohummod Tukee : of her 
8 anas, 4 felt to her husband, and 2 to each of her nephews, AH Niikee 
and Hiisun Uskuree. Thus AH Nukce's proportion was 5 anas; Hiison 
Uskiiree's the same ; and Moobnmmiid Tukee's 6 anas ; until, on the deiith 
of Husud Uskuree without issue, Moohummud Tukee succeeded to his sou's 
b auas ; whichmade up bisproporfiou of 11 anaSj as stated in the reporb 
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tution. And, altliou|rh the plaintiff was allowed to be a chela 1807, 
or pupil, of the late MehunU it was not admitted by the defendant ■ 
that this entitled him to the succession ; and a Mehunt^ applied Gunes Gir« 
to on the subject by the Zillah Judge, gav| an answer, that the*’-.^^"^ 
succession might be conferred on any deserving person of the^^*^' 
order, and was not confined tQ the adopted pupil of the deceased 
incumbent, should he be thought unfit for the office. The Zillah 
Judge, considering the defendant to have been duly elected, and 
to be entitled to the office olMehunt in preference to the plaintiff, 
gave judgment against the latter, with costs. 

On appeal by the plaintiff from the above decision to the Pro- 
vincial Court of Patna, he produced the following documents in 
proof of his having succeeded to and held possession of the office : 

1st, apurtuana by the collector of the district, dated the 28th of 
February 1788, prohibiting his officers from collecting certain 
rusoom or cesses on account of the lakhiraj lands of Tejgir Me^ 
hunt. 2nd, writings of various dates by difierent neighbouring 
zemindars, mentioning Tejgir as the Mehunt. 3rd, a purwana by 
the collector, under date the 6th of January 1801, reciting, that 
'I'ejgir appeared to have been regularly elected Mehunt, aud that 
the lakhiraj lands stood in his name; and directing Gunes Gir 
not to molest him. Besides these documents, the written acknow- 
ledgment of Gunes Gir, admitting the right of Tejgir to the office 
o{ Mehunt, which the Zillah Judge rejected for want of sufficient 
evidence, was verified by two more subscribing witnesses ; and 
under this and the other documents above recited, in addition to 
evidence given by witnesses for the claimant, that he was the 
person elected at the obsequies, and not the other party, it was 
considered by the Provincial Court to be proved that he was the 
proper successor. Tbe decree passed by the Zillah Judge against 
the claim, was therefore reversed by the Provincial Court, and 
possession of the endowed lands and office of Mehunt adjudged 
to Tejgir, 

On the institution of an appeal by Gunes Gir from the decision 
of the Provincial Court to the Sudder Dewanny Adawlut (present 
H. Colebrooke and J. Foinbelle), Tejgir, the respondent, died ; 
and Omrao Gir, stating himself to be the Khas chela, or principal 
pupil, and heir, succeeded him in the defence of the cause. On 
going into the case, the Court observed, that witnesses on the 
part of the appellant deposed to his having been elected Mehunt, 
at the obsequies of Prerogir, in Jeth 1205 ; and on the other hand, 
the witnesses of Tejgir, the original respondent, declared him to 
have been the person appointed; which contradictory accounts 
appeared to leave the actual election uncertain ; but Tejgir, as the 
chela of the deceased Mehunt, rested his claim to exclusive suc- 
cession on that ground, as well as on the alleged election, insisting, 
that the appellant, as not being a chela of the deceased Mehunt^ 
was on that account unqualified for the office. On reference to 
former cases decided by the Court respecting disputed successions 
to the office of Mehunt, it appeared, that tbe succession had been 
Vways adjudged to a chela of the last incumbent, but it had not 
been declared whether or not a person, who was not a chela, was 
necessarily excluded from the office. To determine this point. 
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and to ascertain in whom the succession in the present instance was 
' legally vested, it appeared proper to the Court to cause a new 
Gunes Qir, election to be made ; more especially as the respondent, if he 
Gir.***™* were really the person entitled to succeed, could not be placed in 
the office by the Court, without being regularly elected. An order- 
was accordingly issued, through the Provincial Court, that the 
Ziilah Judge should convene, on the spot where the religious esta- 
blishment in question was situated, a punchnyutf or assembly, of 
the principal persons of the sect, who should proceed to a new 
election, and determine, what person was entitled to succeed to the 
office in question, specifying the ground of such person’s right to 
the succession, particularly if he should not be a chela of Premgir, 
orof Tejgir; and that, previously to the award of the punchayut 
1>eing transmitted to the Sudder Dewanny Adawlut, the opinions 
of the pundits in the Ziilah and Provincial Courts should be taken 
on its legality and correctness. The award given by the pun- 
chayut assembled in consequence of this order, after reciting, that 
Gunes Gir was n'ever elected, though he had intrigued with some 
persons of the sect, and got possession of the mutyh or temple, 
etatedythat, according to the usage of the sect, the proper suc- 
cessor to a Mehunt is his Khas chela, or principal pupil ; that, at 
the obsequies of Premgir, Tejgir, his principal pupil, was elected 
bis successor; and that OmraoGir, the principal pupil of Tejgir, was 
the person now entitled to the office, and had been elected ac- 
cordingly. The pundits of the Ziilah and Provincial Courts 
certified the legality of this award ; and the pundits of the Sud- 
der Dewanny Adawlut having been also referred to, reported, that 
** by the law of the Swiyasi sect, a gooroo, or spiritual teacher, 
must be succeeded in his rights and possessions by his chela or 
adopted pupil.” In conformity with the award of the punchayut, 
and the opinions of the law officers of the respective Courts, the 
Sudder Dewanny Adawlut determined, that the appellant had no 
title to be Mehunt of the establishment in question ; that, on the 
decease of the Mehunt Premgir, Tejgir (the original claimant) was 
his legal successor, as being his pupil, duly elected at his obse- 
quies; and that, on the death of the latter, the present respondent, 
on the same ground, was the person entitled to succeed. Final 
judgment was therefore given, dismissing the appeal, and confirm- 
ing the decree passed by the Provincial Court, with an order for the 
respondent’s obtaining immediate possession, and for an account 
being rendered to him of the produce of the endowed lands while 
in the appellant s possession, (a) 


(a) The established usage of the religions order of Sunffaais, or Goaaim, ih 
the election of a successor to the office of Mehunt, was stated in the case of 
Dhunsing Gir vernij Mya Gir, August Ih, 1806. Another case in which the 
successor was nominated by the Mehunt for the time being, and his nomination 
confirmed by the assembly convened at his funeral obsequies, will be found in 
the case of Ramrutun Das versus Bunmalce Das, Dec. 15, 1806. But the 
present decision establishes a precedent where no successor has been nominsted; 
and it may be considered' the ascertained rule, in such cases, that **thn 
proper successor to a Mehunt is liis Khaschela or principal pupil though 
-^jrom the reaiilt of former enquiries (in the cases above noticed) the election 
^ Md installation of the successor by an assembly of Mehunts, at the obsequies 
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ISHURCHUND RAI, and others. Appellants, 

versus 

RAMCHUND MOKHURJa, Respondent. 

THIS was an action brought by Ramchund Mokhurja, in theOuaclaim 
City Court of Moorshedubad, on the 3d of January 1804, to 
recover from Ishurchund Rai, and others, alluvial lands to thef^iJIfg^ 
extent of about 350 beegas ; together with mesne profits to the luvial 
amount of 320 rupees. The plaintitf was talookdarof pergimnalantlSf the 
Hiialpoor ; and the defendants were proprietors of mouzas Ma- 
holah, &c. situated to the. south and south west of that pergunna. iha? 
A branch of the river Bhagrutty formerly ran in a winding direc- they had 
tiori, somewhat resembling the shape of the K tter S inverted, beeo gra- 
throu^h the boundaries of the two estates ; but, in consequence of **““**y““’ 
a canal being cut by Government in the Bengal year 1200, through 
the middle of Hiialpoor, connecting two reaches of the river; and the claim- 
a small stream, ruidftg through the other estate, being widened, Ani*B es- 
in 1205, the river had left its former bed, and flowed nearly in 
straight direction through the two estates. Three pieces of land, ed'bed*of " 
which had been gained from the river by alluvion, at different a public 
intervals, partly before and partly after the change that had taken 
place, were the subject of the present suit. They had been taken 
possession of by the defendants. The plaintiff claimed them as two'pm- 
his right, 1st, from their being contiguous to Hiialpoor; and 2nd, perties, de« 
as a compensation for loss he had sustained by the canal having <^!Ared di« 
been cut through the middle of his estate. The defendants, on 
the other hand, alleged their right to retain them as a compensation p^Q. 
for losses which they had sustained by the alteration of the river’s prietora, 
course, and by former encroachments made by it on their side ; 
particularly by the loss of a haut, or village, to which the right o^of^ccaa? 
fishery in the old river had been attached. In consequence of the in compen* 
plaintifi* having specified his claim to three different portions ofsationfor 
laud, recovered from the river at different intervals, the Judge of'®®* **>*- 
the City Court, conceiving it to be irregular to sue for their recovery Jbem^from 
in the same action, was of opinion (without entering into thetbcexca- 
.merits of the case) that the present action could not be maintained ration of a 
by the plaintiff, who was in consequence nonsuited with costs. ®han- 

On appeal by the plaintiff (the talookdar of Hiialpoor,) to the''”* 
Provincial Court of Moorshedabad, that Court overruled the 
opinion of the City Judge, and (instead of referring it back, which 
would have been the regular course) proceeded to try the cause. 

An aumeen, or native commissioner, having been deputed to the 
spot by the Court, to ascertain the exact situation of the lands in 
dispute, it appeared from his report, that they were all adjoined to 
Hiialpoor, and had been formed by gradual alluvion. The Pro* 
vincial Court in consequence held, that the whole of the lands 
claimed, as having been gradually annexed by alluvion to the 

of the deceased Mehunt, appears to be in all cases indispensable, and con- 
elusive. The exposition of the law of the Sunyasi sect, given by the pundits 
in this case, further declares, that a ^o^op, or spiritual teacher, (who, being 
restricted from marriage, can leave no' legitimate children) must be sncceeded 
In his rights and posieuioni by bit eketa, or adopted pupil. 



M2 CASES IN THE SUDDER DEWANNy' ADAWLUT. 

1807* claimant’s talook of Hilalpoor, were tjie property of the claimant; 

■ and, to preclude further dispute between the parties, the Court at 
Chund Rni pronounced that the claimant was also entitled to 

and others’ parts of the channel of the old river, in compensation for 
t;. Ram- ’ the loss he had sustained by the canal which was cut through 
chnnd ^ his estate; and that the proprietors of Mahola had a right to the 
Mokiraija* fishery of the new channel iii lieu of that which they had possessed 
in the old one. Judgment was given accordingly by the Provin- 
cial Court, including these particulars in their decree; with an 
order at the same time to the City Judge, to ascertain the sum 
realized by the proprietors of Mahola while in possession of the 
adjudged lands, and to cause the same to be refunded. The 
proprietors of Mahola were also made responsible for the costs in 
both the City and Provincial Courts. 

On a special appeal being moved for by the proprietors of 
Mahola, from the decision of the Provincial Court to the Sudder 
Dewanny Adawlut, this Court thought propsLto admit it, in con- 
sideration of the appellants having represenlR, thut under that 
decree, the claimant had wrongfully obtained possession of the 
whole deserted bed of the river, including a part contiguous to 
the appellant's estate, which they claimed as clearly their tight. 
The Sudder Dewanny Adawlut (present J. H. Harington and 
J. Foiubelle), on going into the case, pronounced the respondent 
evidently entitled to the alluvial lands annexed to his estate, on 
the principle stated by the Provincial Court. With respect to the 
old bed of the river, the Court considered , that, each party having 
sustained a loss from the excavation of the new channel, they 
were each entitled to portions of the deserted bed, viz. the res- 
pondents that part of it contiguous to Hilalpoor, to the eastward 
of the new channel ; and the appellants to that part of it conti- 
guous to Mahola, to the westward of the new channel ; in addition 
to the right of fishery reserved to the latter by the Provincial Court. 
The decree of t,he Provincial Court was therefore amended accor- 
dingly ; and the costs in each of the Courts were made payable by 
the parties respectively. 


1807. 


DeCfl 


GOURISHUNKUR, and another, 

(Heirs of BHUWAN1PE118HAD, Canuongo), Appellants, 

versus 

BEIJNATH, Canoongo, Respondent. 


A written THIS was an action brought by the late Bhuwanipershad, in 
f ^he Court of Chittagong, on the 23d of August 1800, to 

defendant recover from Beijnath 55 doons of dewuttur land, situated in 
to the mouzas Pudwa, &c. together with the sum of 7,902 rupees, as 
plaintiff mesne profits during eight years. The plaintiff was the paternal 
uncle of the defendant. Disputes, it appeared, had taken place 
been the between them, after the death of the defendant’s father, about 
ground of their respective shares of joint property, hereditary and acquired ; 
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and they at length determined to settle their differences by a 
partition. On the 15th of February 1791, the following engage- JT" 
ment was executed to the plaintiff by the defendant ; . We have 
divided my father's share (of property) and yours. As your ac- Urttwiug a 
quisitions are the greater, I have allotterl to you, and your heirs, law suit 
25 doom of dewuttur land out of my father's share. Should the 
deviiuttur lands be short of the quantity, I will make up the aud 
deficiency from others.” A few days after the above, viz. on the coutaiucd 
21st of February, the following counterpart engagement was an allot- 
executed to the defendant by the sons of the plaintiff ; We have 
settled the partition of the property : 55 doom of dewuttur lands, to 
from your father’s share, are made over to us by your engagement, tlie plain-* 
We have compromised the claim instituted against you, and no tiff, on an 
claim remains on cither side. The actual partition of the landed 
property shall take place within a year; and the movables shall 
be divided within six months, from the present date.” Thevpiaintiff partition ot 
stated, that, in pursuance of the engagement, he had been for a 
short time in posseMion of the quantity of land specified, under a 
pyrwana from Mr. Bird, at that time collector of the district, dated penud, 
the 12th of May 1791; that the defendant, however, shortly upheld’ by 
afterwards turned him out; and that he now sued to be reinstated, Sudder 
resting his right on the defendant's engagement abbvementioned. 

The defendant pleaded, that his engagement to the plaintiff, for (.ff. 
the allotment of the dewuttur lands, rested on the condition of cumstatices 
his obtaining a partition of the joint property within, the time ©i" 
specified, which the plaintiff had evaded ; and that, as no partition 
had been made, he was not bound by the engagement. The yet 
defendant further pleaded, that the pur«;a;ia, under which the unperlorin* 
plaintiff had obtained possession, was unfairly procured, by collu- y*l» ^>^<1 
sion with the collector’s dewan. This purwana, as produced y^^J^*^***' 
the Zillah Court, bearing the signature of the collector, and providing, 
dated the 12th of May 1768, ran thus; Whereas Beijnath (the tbut tbe 
defendant) has given 55 doom of dewuttur land to his uncle pbuutiff 
Bhuwanipershad (the plaintiff), but the dewuttur uiu the 

to his share are insufficient, and the quantity has been completed iimds, on 
out of other lands, therefore, the gift having been consented tothcpiiru- 
and approved, let the donee have possession.” The defendant 
however produced a copy of this purwana^ with a certificate 
the back of it by Mr. Bird, dated in January 1796, after he had left 
the office of collector, stating, that if such upurtoana had been issued 
under his signature, the signature must have been obtained from 
him by surprize, as he was aware that the engagement of Beijnath 
was conditional. The Zillah Judge attributed no authority to this 
certificate, on the ground of its appearing to him that the purwana 
was more likely to be correct, as having been issued while 
Mr. Bird held the office of collector, whereas the latter was an 
extra official act, and written from memory after an interval of 
years. With respect to the defendant’s engagement, the Zillah 
Judge observed, that there was no reserve of its being void unless 
the partition were completed ; and as it appeared to him that it 
was unconditional, and that the plaintiff, by virtue of the allotment 
contained in it, was entitled to the quptity of land specified ; 
judgment was given in his favour in the Zillah Courts for recovering. 
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1807. it, with an account of the mesne profits, and costs agjainst the 
TT defendant. 

kur”*and**^" The Provincial Court of Dacca, on appeal to them by the 
another, defendant from the above decision, did not concur in it. From its 
V. Beijnath. appearing that both the agreements, immediately on their execu- 
tion, were placed in deposit in the hands of a person named by the 
Collector, the Court inferred that a stipulation must have been 
annexed to them ; which opinion was considered to be corroborated 
by the certificate of the late Collector, stating such to have been 
the case ; as well as by the fact of the claimant, though dispossessed," 
as stated by him, after having obtained, for a short time, the spe- 
cified quantity of lands, remaining silent under such dispossession 
for a period of several years until the present suit was instituted. 
Besides, from the engagements themselves, there appeared to the 
Provincial Court sufficient reason to infer, that the partition of the 
joint property was the condition on which the gift was made. It 
was therefore considered that the engagement of Beijnath rested 
on this condition ; and as the condition, perforinable within a year, 
had not been fulfilled by the claimant, it was held that the engage- 
ment had become void, and that he had no right to recover under 
it. 'I'hc decision passed in the Zillah Court in favour of the claim 
was therefore reversed by the Provincial Court; and both parties 
were left to pay their own costs. It was at the same time inti- 
mated to the claimant, that if there was any claim which he had 
suspended in consequence of the engagement, on the ground of 
greater acquisitions, or of being entitled to a greater share of the 
property, he was at liberty to renew it in a separate action, not- 
withstanding the lapse of time. 

The heirs of the original claimant having succeeded to him, and 
appealed from the above decision to the Sadder Dewanny Adawliit 
(present H. Colebrooke and J. Fombelle), this Court, on a consi- 
deration of the case, concurred with the Provincial Court of 
Dacca, with respect to the engagement of the respondent having . 
been conditional, as inferrible from the tenor of it, and from 
. the instrument having been left in deposit; and. had no doubt that 


the principal condition was such as connected the allotment of the 
specified land with a stipulation for an actual division of property. 
The Court observed, however, that there appeared to have been 
another condition, namely, the compromise of a claim made by the 
appellants, and their withdrawing a suit they had preferred; which 
condition they had fulfilled. The condition of dividing the pro- 
perty had certainly not been fulfilled by them, as yet; but there 
was no provision in either of the engagements that the gift should 
become void in case of the partition not being completed within 
the period mentioned ; and the Court did not consider the limitation 
of time to be of the essence of the engagement; more especially 
as it did not appear that the respondent sustained any greater 
inconvenience from the postponement of the partition, than the 
appellants from being kept out of possession of the lands stipulated 
to be given up to them ; and it was not clear that the cause of 
delay was to be attributed to one party more than to the other. 
The Court therefore held, that the engagement of the respondent 
was not void in consequence of the condition annexed to it not- 
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fiaviAg^ hitherto been performed by the appellants, though their 
•Tight to possession of the lands specified in it could not be actual — 7 - 7 ^ 
and complete before the performance of the condition should have ^ourwhua- 
taken place; and it was pronounced, that whenever the condition 
of dividing the property should be carried into effect, the appellants Boyaadi. 
would be entitled to receive possession of the lands which the 
respondent had agreed to allot to them, but without any account 
of mesne profits. Final judgment was given accordingly by the 
Sudder Dewanny Adawlut, amending the decree of the Provincial 
Court ; and the costs of each of the Courts were made payable by the 
parties in equal shares. At the same time, it was thought proper 
by the Court to signify to the parties, that the transfer of dewuttur 
lands, as specified in the resporideiiPs agreement, could only be 
carried into effect as far as was consistent with the regulations, and 
that, in case of there not being the quantity specified, actually and 
duly held as dewuttur by the respondent's father, the deficiency 
•could not be supplied from other lands, responsible for the public 
revenue. 


1808 . 


Jan. 15tb» 


On a claim 
by A and 
B, Bgainat 
their rcla” 


following partition took place ; 

9 anas to 


PUT/VBNARAEN and RAJCHUNDER, Appellants, 
ver&m 

OPINDURNARAEN and MUSSUMMAUT BHUWANI 
DASEA, Respondents. 

THE following is the sketch of the family in this case: 

JUGGUT JEWUN died leaving four sons. 

The estate was held joint and undivided till 1187, Bengal ytear, when the^ioHsCand 

D, for pos- 
Bcslion of a 
sliiire of an 
undivided 
estate, it 
appearing 
that, at the 
demise of 
their ances- 
tor, several 
years since, 
the clai- 
mants were 
heirs to 
anas; that 

THIS action was brought by Opindurnaraen and Bhuwani along held 
Dasea, in the Zillah Court of Mymunsing, on the 6 th of May 1802, lands ap- 
or 18th of By &akh of the Bengal year 1209, to recover from Pur- P®*^*^®****”® ' 
tabnaraen and Rajehunder on the ground of hereditary right, B^tate, for 
4| ana share, forming part of a 9 ana division, of the zemindairy of their ex- 
pergunnah Sheerpore. The annual produce of the share claimed, peaces ; 
was estimated at 10,000 rupees. The pergunnah Sheerpore had 
been formerly the zemindary of Juggut Jewun, the ancestor of the^^Q^^^ 
parties, who died leaving four sons. It was stated in the plaint, the esudej^ 


Ist Son, 
his heirs are 
defendants, 
who have 
possession of 
and claim the 
whole 9 ana 
•hare. 


2nd Son, 
his heirs are 
plaintiffs, 
who claim 
half of the 9 
ana share or 
4$ anas. 


7 anas to 


3rd Sod, 4th Son, 

The 7 ana share was divided 
among the heirs of 3rd and 
4th son In the proportion of 
3^ anas to the heirs of each. 


Decreed by Sudder Dewanny Adawlut. 

To Defendants .5^ nuns, the To Plaintiffs anas, the share 
•hare of the elder brutlier. of the younger brother. 


VOL. £. 


O O 
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J808. that in the year 1187^ before nrhich the whole estate had been 
. held joint and undivided, a partition of it took place, and 9 anae 
^the *** allotted to the heirs of the first and second sons, and 7 anas 
light of A those of the drd and 4th ; that the former division was en<- 
and B, to trusted to the management of one of the sharers, named Suoruj- 
tbai%,witb- naraen ; and on his decease devolved to his son Kerutnaraen, with 
of the sharers in the 9 ana division ; and afterwards came 
institution the hands of the two defendants* the heirs of the eldest son ; 
of the suit; that the plaintiffs, in lieu of the specific profits of their shares, as 
a plea of had been customary with other sharers had received all along the 
tfme^set P'^^tluce of certain lands appertaining to the estate; that the 7 
up by C ana division had been parted among the persons entitled to share 
and D, to in it ; and that the defendants, on ihe requisition of the plaintiffs, 
bar tbe wrongfully evaded a partition of the 9 ana division, of which the 
admUted^-^ plaintiffs claimed to be put into possession of a moiety as their 
andjudg- i^ight of inheritance. The defendants denied the right of the 
meat pass- plaintiffs to any -sHare in the estate, stating* that they had always 
ed in favour received a maintenance, only, and never held possession of any 
claimants share; and that, after the length of time which had elapsed, their 
for posset claim of inheritance was barred by the rule of limitation laid down 
sionoftlic in regulation 3, 1793. The plaintiffs, in order to show that their 
share to right to share in the 9 ana division had been admitted, produced 
hcirVtlicy w***tten engagements, the first dated in Katie 1 188, and signed 
werecn- ^ the defendant Purtabnaraen, as one of the managers, admitting 
tilled. the right of the plaintiffs to share in the estate, and stating, that 
if they should require a division, they were to obtain 3| anas. At 
the date of tliis engagement the right to the remaining one ana 
was stated by the plaintiffs to have been under discussion. The 
second was dated the 9th of Jeth 1203, and signed by both the 
defendants, agreeing to give the plaintiffs 2 anas, as their share. It 
did not appear to the Zillah .fudge that the plaintiffs, who had 
never held any specific share of the estate, could, after the time 
that had elapsed, maintain any hereditary claim, independent of 
the above engagements. The first engagement, for 3} anas, was 
denied by the defendants ; and was not considered admissible by 
the Zillah Judge, from its bearing only the signature of one ma- 
nager, as well as from its having been rejected by the Court when 
produced on a former occasion. The second engagement in favour 
of the plaintiffs, for 2 anas, was admitted by the defendants ; but 
they produced, on their part, an engagement dated three days 
after it, purporting to have been executed as a counterpart of it 
by the plaintiffs, consenting to receive 2 anas as their portion, and 
also stipulating, that if they should sell, or otherwise dispose of 
any part of it, the engagement by which the defendants promised 
them 2 anas, should be of no effect. As it appeared, in the course 
of the proceedings, that the plaintiffs had agreed to transfer a one 
ana share to a person named Brijnath, the Zillah Judge considered 
that the' engagement of the defendants was void, under the con- 
dition of the counterpartNcngagement of plaintiffs; that no part of 
their claim to share in the estate could be maintained ; and that 
they were only entitled to receive a maintenance from it. Judg- 
ment was accordingly given against them in the Zillah Court. 

On appeal >y the plaintiffs from the above decision to the Pro- 
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Tincial Court of Dacca, that Court upheld the engag:ement for 1808. 
giviog2 anas, as the alleged counterpart engagement, containing 
the condition of its being void in the event of any part of the share 
being disposed of, was not admitted by the claimants, and was Rnjchim* 
considered by the Court a suspicious document ; and also as no der, v. 
actual transfer appeared to have been made, which could incur the Opimiur- 
stated penalty, even if the counterpart engagement were admitted. 

The Provincial Court gave judgment in iavour of the claimants, ^nut Bhii- 
for a 2 ana share of the 9 ana division, with costs against Purtab- wsoiDiuea. 
naraenand Rajchunder. 

On appeal by these persons from the above decision to the ^ 
Sudder Dewanny Adawlut (present J. H. Karington and J. 

Fom belle), it was observed that both parties objected to the 
engagement otJeth 1203, for assigning 2 anas to the respondents, 
and were not willing to rest their case upon it, the appellants, on 
the one hand, alleging, that the respondents, from never having 
possessed any share, were not entitled to claim any ; and the res- 
pondents demanding the whole 4J anas, which they originally 
claimed, by hereditary right. The engagement, therefore, was not 
considered by the Court of any avail towards deciding the suit ; 
except in so far as it was held to afford sufficient proof, that, at 
the period of its date, the appellants admitted the right of the 
respondents, as coheirs, to share in the 9 ana estate. It 
appeared from the proceedings, that in 1177, a division of the 
zemindary of Slieerpore, formerly possessed by Juggut Jewun, 
had been made between his sons, or their rt^.resentative8; 
and that, 2 anas above the portion of the others being allowed 
to the share of the eldest son, 9^ anas were allotted to the 
Ist and 2nd sons, and 7 anas to the 3d and 4th sons, or their heirs. 

The 7 ana division had been parted among the persons entitled to 
share in it ; and the Court saw no cause why the same partition 
should not take place, if required, with respect to the 9 ana division, 

The respondents appeared to have all along held lands belonging 
to the estate, not, in the opinion of the Court, as a maintenance, 
unconnected with proprietary right, but evidently on the ground of 
their being sharers, and in lieu of the specific profits of their shares, 

(as is not unfrequently the case with part of the sharers in an undi- 
vided family inheritance) : and the Court held, that the plea of lapse 
of time, set up by the appellants, who were only considered to 
have held the general control of the 9 ana division as managers 
of a joint estate, could not affect the claim of the respondents to 
actual possession of that part of it, to which they had an heredi- 
tary title. It was ascertained that the respondents were the heirs 
of the 2ad son of Juggut Jewun ; and, as such, they were entitled 
to 3 J anas, the allotment of the heirs of each of the younger sons ; 

5^ anas having been left, by general consent, to those of the eldest 
son. The decree of the Provincial Court was accordingly amended 
by the Sudder Dewanny Adawlut, and final judgment given in 
favour of the respondents, for 3^ anas of the 9 ana division, in 
part of their claim; with mesne profits since the date of the action^ 
deducting the produce of any talook or other lands held by the 
respondents ; and costs, in each of the Courts, proportionate to 
the part of their claim adjudged in their favour. It was further 
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1808. provided, that if the respondents should desire the separation of 

the share adjudged to them from the rest of the 9 ana division, they 

should apply in the usual form to the collector of the district, who 
would carry it into effect, as prescribed by the regulations, (a) 


1808. GOPEENATH RAI and RUGHOODEO, Appellants, 

versus 

Feb. 5tU. RAMCHUNDER TURKLUNKAR, Respondent. 

ih*e^?Kht"of was an action brought by Gopeenath and Rgghoodeo, in- 

fishery io a of Burdwan, on the 9th of September 1802, or 

branch of 25th of Bhadon of the Bengal year 1209, to recover from Ram- 
^e river, chtinder Turklunkar, possession of a lake called ^ jheel Bhugolea/ 
ken as their hereditary property. The annual produce was stated at 
■esssion rupees. The plaintiffs were talookdars of mouzas Soiidagur* 

efbjheel pore, &c. to the north of which was the course of a branch of the 
formed by river Ganges; and through a part of their talook, immediately 
contiguous to the river, the jheel in question had been formed, in 
jacent lands ^ The defendant held, under the Rajah of 

of B, dc- Burdwan, proprietor of the opposite bank, a grant of the right of 
dared, on fishery in the adjacent reach of the river. 'I’he j/ieel having been 
B to*liare overflows of the river, the defendant, after various 

no lefral disputes with the plaintiffs, had taken possession of it, as having 
right or in- become part of the reach to which his grant extended. The 
tvrestintheplaintifls sued to recover it as part of their talook. Au aumeen 
being *ron^ deputed from the Zillah Court, with the consent of the parties, 
nectcd with ^o make a local investigation, and as it Appeared to the Zillah 
the channel Judge, according to his report, that \\iO jheel did not form any 
^ part of the river’s channel, and clearly belonged to the estate of 

no^altered. was passed in favour of the plaintiffs, in 

* the Zillah Court. 

The Provincial Court of Calcutta, on appeal to them. by the 
defendant, reversed the above decree, on the ground of its ap- 
pearing to them that the right of fishery, under the grant, must 
follow the river, whatever course it should take; and that as the 
river had overflown the lands of iYie jheel in question, and part of 
the jheel appeared to communicate with the river, the defendant 
was entitled to the right of fishery in it, under his grant. 

A special appeal by the plaintiffs, from the above decision, was 
admitted by the Sudder Dewaniiy Adawlut (present J. H. Haring- 
ton and J. Fombelle.) This Court observed, that, although the 
jheel had been formed by the overflowing of the river, it could not 
be considered as actually connected with the river, since it appeared, 
from the aumeerCs report, that two channels, by which it com- 

(a) The principle on which the decision in this case was partly founded, viz. 
that tlie possesaion of certain landa, appertaining to a joint eatate, in lieu of an 
annual dividend of the profits of the estate, left under the management of one 
or more afaarers, ia sufficient to maintain a right of partition in the joint estate, 
when required, was admitted by the Court of Sudder Dewaniiy Adawhii, with 
the concurrence of their law officers, in the cause uf Ranee Bhuwaui Dibeli, 
and another, appellanta, versus Ranee Soorqimuuec, reapondeilt, May 12, 480o. 
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ittunicated with the river, were only open at particalar intervals, 1808. 

when the water was at the highest ; and that no alteration had 

taken place in the river^s channel. As, therefore, the jheel in dis- Gopeenath 
pute had been formed, without the channel of the river being: 5“ 
changed, on the lands of the appellants, to which the grantor of deo, r. 
the right of fishery to the respondent, had no title, the Sadder Ramchnn. 
Dewanny Adawlut considered the respondent to have no just claim Turk- 
to possession of the jkeeL The Court accordingly reversed the 
judgment of the Provincial Court, and affirmed the decree passed 
by the Zillah Judge for possession being recovered by the appel- 
lants; with costs, in each of the Courts, against the respondent; 
who was further directed to account for the mesne profits since the 
commencement of the year in which the suit was preferred, (a) 


BABOO DEOKINUNDUN SING, Appellant, 1808. 

versus 

JO BRA J RAI, and'Others, Respondents. Feb. i9th. 

THIS was an action brought by Jobraj Rai and others, in the {’y 
Zillah Court of Jaunpore, on the 12th of March 1804, or 16th ofg^*|„pg’, 
Cheii of the Fuslee year 121 1, to recover from Deokinundun Sing gimnali Se- 
the sum of 1 ,274 rupees. The defendant was tehsildar, or native cunder- 
collector of pergunnah Secunderpore; and the plaintiffs were 
zemindars of certain lands in that pergunnah, the revenue of which 
they paid through the defendant. The jummay or yearly assess- pergunnah, 
ment, specified in their engagements, was 1,801 gohurshahi rupees, ^lie re- 
As the accounts of the pergunnah, however, had been always dueljxac-”” 
in tirsoolee rupees, it was customary to reduce the amount de- ^ions, eata- 
mandable from the plaintiffs into an equal value of that coin ; and bliabed, 
as the plaintiffs actually made their payments to the defendant in ad- 
Benares siccaSy a battUy or exchange, of 6-4 per cent had been 
allowed in their favour by the defendant, as the difference of value 
between sicca and tirsoolee rupees. The plaintiffs, in bringing the illegHlly 
present action, alleged, that the rate of exchange which ought 
have been allowed them, and which the defendant himself obtained 
on his payments into the treasury, was 9-6 per centy being an excess officerA, 
of 3-2 per cent above what they had obtained from the defendant, with his 
Of the amount demanded therefore, 450 rupees were claimed by the 
plaintiffs, as unjustly withheld from them by the defendant, in not 
allowing them an exchange of 9-6 percent on the payments made by Tfhsiidar 
them during a period of eight years, ending with 1 2 1 0 Fuslee ; and the also sub- 
remaining 824 rupees were claimed by the plaintiffs as the amount of 
nuzrsy or presents, illegally exacted from them by the defendant, du- v^rnment' 
ring the several years of the same period. It was set forth in the answer of tbreo 

of the defendant, 1st, that the exchange of 6-4 per cent, which he times the 

uinoiint so 

(a) The principle which governed the final decision in this case is, that the 
general right of Ailiery in a river, (when not otherwise defined,) is restricted to 
the channel of tlie river, and water considered to form part of it : not extend- 
ing to adjacent lakes or otlier pieces of water, occasionally anpplied by over- 
'Jtowings of the river, but not actually connect^ witb the chanuel of it. 
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1809. had allowed in favour of the plaintiffs, was tbe highest to whicb 
“"j the y were entitled, and was the same that had been allowed on the 
Dcokiniin- Other landholders in the pergunnah; 2nd, that the 

dun Sing. V. P^^li^tiffsi had never once coinplaiiied on the subject, during the 
Jubra] Rni, period of eight years to which their claim extended; 3d, that no nuzr 
and others, had ever been taken by him from the plaintiffs. The exaction of 
annual nuzrz amounting to the sum claimed by the plaintiffs, was 
proved to have been made by the officers of the defendant, with 
his knowledge and connivance, so that the responsibility for it 
rested with the defendant. With respect to the difference of 
exchange between sicca and tirsoolee rupees, it appearing in evi- 
dence, that 9-6 per cent was the rate allowed to the defendant, it 
was the opinion of the Zillah Jiidi 4 ;e that the same rate should have 
been allowed by tiu? defendant in favour of the plaintiffs, on their 
annual payments of revenue during the periotl stated in the plaint ; 
and that the difference, between the rate which the plaintiffs had 
been allowed, and that to which they were entitled, was recoverable, 
as well as the amount of the nuzrsy from Deokinundiin, the defen- 
dant. .ludgment was accordingly passed, in the Zillah Court, for 
the plaintiffs recovering the amount claimed, from the defendant, 
and for the defendant’s paying a fine to Government of three times 
the amount, as a penalty for the illegal exaction. 

On appeal by the defendant from the above decision to the 
Provincial Court of Benares, that Court concurred in it, and 
dismissed the appeal, with costs, and with interest on the amount 
adjudged to the plaintiffs, from the date of the Zillah decree. 

A further appeal was preferred to the Siidder Dewanny Adawlut 
by the defendant, who still alleged that the excliange of 6-4 per 
cent, allowed by him to the respondents, was the customary rate 
allowed toother landholders; and, to prove this, [iroduced before 
the Judder Dewanny Adawlut a copy of a purwana, bearing date 
the I8th of June 179o, addressed by the resident at Benares to the 
person who was at that time tehsildar of Secunderpore, authorizing 
him to give credit to the landholders, for the difference between 
sicca and tirsoolee rupees, according to the former established 
usage, which it stated to be 6-4 per cent. On considering the 
question relative to the rate of exchange, the Court observed, that, 
as the engagements of the respondents stipulated for gokurshahi 
rupees, and the respondents, who did not make their payments in 
that coin, made them of their own accord in sicca rupees, during 
the whole period in question, at an exchange of 6-4 per cent, with- 
out offering an objection, or complaining to the Collector or any 
other authority respecting the rate of exchange allowed them, it 
must be presumed that they then admitted that rate to be equitable 
and proper; independently of which, no evidence was adduced by 
them to prove a right to 9-6 per cent, the rate which they now 
demanded; and, according to the purwana of the Collector of 
Benares (corroborated by other corresponding documents), it ap- 
peared to the Sudder Dewanny Adawlut that 6-4 per cenf, the rate 
which they had been allowed, was actually the proper and esta- 
blished rate of exchange between sicca and tirsoolee rupees in 
transactions between the tehsildars and landholders. Therefore, 
although the appellant, on making his remittances to the public 
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treasury, should have obtained (as it appeared he had done) a batta 
of 9-6 per cent, on his payments in sicca rupees, thereby subjectino ^ 
himself, in conformity with his engagement to Government, and in oJoklnijn- 
pursuanceof the 27ih secuon of regulation 2, 1795, to an action dun Sing, 
on the part of Government for the recovery of tlie excess, it was v. Jobra] 
held by the Sudder Dewanny Adawlut (present J. IT. Haring- 
ton and J. Fombelle), that the respondents could not main- 
tain that part of their claim against the appellant, which 
related to the rate of exchange. With respect, however, to the 
amount claimed by the respondents, for niizrs taken from them by 
the appellant, the Sudder Dewanny Adawlut concurred with the 
Ziilah and Provincial Courts in considering the illegal exaction 
established against the appellant, as having been made by his 
oflicprs, with his knowledge and connivance. The decrees of the 
Ziilah and Provincial Courts were accordingly amended by the 
Sudder Dewanny Adawlut, and judgment given for the recovery of 
8*24 rupees by the respondents, as the amount of nuzrs exacted 
from them by the appellant; with interest from the date of the 
Ziilah decree. It was also filially ordered, that the appellant 
should pay a fine to Government of three times the sum thus ille- 
gally exacted. The remainder of the claim of the respondents, 
relaliug to the rate of exchange, was dismissed ; and the costs, in 
each of the Courts, made payable by the parties respectively, (a) 


SUMBHOONATH, (Brother and Heir of Sheonatu i80S. 

Puramanig), Appellant, 

versus ^1’"^ ^^th. 

MUSSUMMAUT ALUKMUNEE, Respondent. 

THIS was an action brought by the late Sheonath Piiramanic, A*,*ori Bh 

in the Ziilah Court of Beerbhoom, on the 26th of August 1802, or for lands 

10th Bhadon of the Bengal year 1209, to recover from Mussummaut bought at 

Alukmunee the talook of Kugas, situated in the pergunnah Sabik 

Mooresiir, and consisting of about 17 mouzas, assessed at the sum husband of 

of 16,199 rupees. The plaintiff was proprietor of a zemindary in B, on the 

the district, and had also a kothee or banking house in Calcutta, All^gf^d 

the business of which appeared to have been principally managed 

by Sridhur, late husband of the defendant. The mouzas in dispute bought them 

formed a lot lately sold at public auction in Calcutta, in conse- as agent 

quence of arrears of revenue due from the former proprietor ; and 

the plaintiff sued for them as having been purchased on his account, being'* 

by the late Sridhur, and now fraudulently withheld from him. The estHblish- 

particulars set forth in the plaint were, that Sridlmr was in they'd, and it 

phiintifFs service in the Calcutta banking house; that on the plain- 
* " on pre- 

fa) Proprietors and farmers of land are expressly declared by the regulations Droo?*'ihat 
(clause 7, section 15, regulation 7, 1799, and a corresponding clause 
section 14, regulation .5, 1800, as well as in section 32, regulation 28, 1803,) Jj’ 
responsible for illegal exactions by their agents ; and the same principle is obvi- ^ ‘i i ° 
onsly applicable to the agents of tehsildars ; especially when the exaction is j of B * 
made with the knowledge and connivance of the latter. In such cases the agent ” 
must be presnmed to act for bis principal ; for it is the duty of the principal 
to restrain his agent iron an abasa of the power vested io him. * 
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1808. tifTs learning: that the lands in question were to be sold at auction 

in Calcutta, he wrote to Sridhur to purchase them for him, which 

Jmlgment Igniter accordingly did, but as the plaintiff's mokhtar-nameh^ or 
^ power of attorney, had not arrived at the time he bought them, 
cUiin.^ he took out the title deeds, in his own name, drawing the pur- 
chase money (3,600 rupees) from the plaintifi'’s house ; that he 
was then deputed by the plaintiff to manage the purchased lands, 
and had charge of them accordingly; that, in Poos 1208, the 
plaintiff having reason to suspect his honesty, sent for him and 
made him execute a written acknowledgment, that the purchase 
was on the plaintiff's account, a few days after which he died,, in 
possession of the title deeds, which he had obtained on the pretence 
of their being necessary to settle a dispute respecting Katikgunge 
(one of the purchased mouzas); and that his wife, the defendant, 
in concert with others, now resisted the plaintiff’s right to posses- 
sion. The defendant affirmed, that the claim was fraudulent; that 
her husband, whom she stated to have had a share in the plaintiff’s 
banking house, bought the talook on his own account, and held it 
as his own : and, on his death-bed, made it over to the defendant. 
The plaintiff was in possession of a receipt for the purchase money 
(but in Sridhur’s name) signed by the Secretary to the board of 
revenue ; and he produced the written acknowledgment, alluded 
to in his plaint, purporting to have been executed by Sridhur on 
the 2nd of Magh 1208, and admitting, that the lands were pur- 
chased by him on account of the plaintiff, and were the plaintiffs 
property. The defendant asserted it to be a forgery; but as four 
persons, whose names were subscribed to it, swore to having wit- 
nessed its execution, the ZUlah Judge admitted it in evidence, and, 
considering it to prove that the lands in dispute were purchased 
on the part of the plaintiff by the late husband of the defendant, 
and were the plaintiff's property, gave judgment in his favour, 
without further investigation, with costs against the defendant. 

On appeal by the defendant from the above decision to the 
Provincial Court of Calcutta, on the plea that the evidence to the 
alleged acknowledgment was false, that Court caused the Zillah 
Judge to take the evidence of other witnesses named by each of the 
parties, and, on a consideration of the case, the Senior Judge 
who sat on the appeal was of opinion, that the zillah decree 
should be reversed, for the following reasons; 1st, the evidence 
on the part of the claimant appeared to him unsatisfactory, for 
reasons hereafter stated ; and he thought it clear, that, in a case like 
the present, when the deeds were in the name of the party on whom 
the claim was made, nothing short of the most satisfactory proof, 
produced by the party claiming, could warrant a judgment in his 
favour. 2nd, there was no proof on the part of the claimant that 
he deputed Sriohur to purchase the lands in question on his part. 
3d, the witnesses for Mussummaut Alukmunee deposed, that her 
late husband, as gomashta of the claimant's house in Calcutta, had 
a two ana share of the profits, and that he kept in the house his 
money accruing from these profits, as well as from other separate 
concerns. Therefore, although it was admitted that the purchase 
money for the lands was drawn from the house, it did not follow, 
from this, that the purchase was for the claimant. 4th, it was 
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myed,.that, When Sridbur was dying, the claimant had gone to 
his house to see him; that Sridhur, in the claiiiiaAt*8 presence, 
delivered to his wife the title deeds of the lands in dispute, saying, 
that he bequeathed them for the subsistence of her, and his son; 
that the claimant then made no objection, or pretension that the 
lands were his properU; and further, that, on being asked by 
Sridhiir for the receipt tor the purchase money, he gave an evasive 
answer, ** that Sridhur would get well, and he would give it him 
when he recovered/' 6th, witnesses were called by the claimant 
in support of his statement that the title deeds were delivered to 
Sridhur in consequence of the stated dispute about Katikgunge; 
but the persons who deposed to this fact were residents in another 
part of the country, and were not likely to have witnessed it ; and 
It was proved (in the opinion of the Senior Judge) that the receipt 
for the purchase money, in the name of Sridhur, which was now 
in possession of^ the claimant, and was dated a day or two after 
the title deeds, was received on his account by the house in 
Calcutta, after he had himself gone to take possession of the new 
purchase. 6th, it was ascertained that the written acknowledg- 
ment, exhibited ^ the plaintiffs, was not attested by the cazee 
whose seal was affixed to it, until after the death of Sridhur, and 
that he was not the cazee of the pergunnah Moreesur, where the 
claimant resided (the person who should properly have attested 
it); and it was deposed by the cazee ol* that pergunnah, that he 
had been applied to, to pui his seal to the instrument, but had re- 
fused to'do it, on the ground of his finding, on enquiry, that 
Sridhur was deceased, at the time the apf>lication was made to 
him. Under these circumstances, the Senior Judge did not give 
credit to the acknowledgment, but believed the lands to have 
been the property of the late Sridhur. The Junior Judge be- 
lieving the fraud to have been on the part of Sridhur, and not 
seeing sufficient ground to disbelieve the acknowledgment, was- of 
opinion that the Zillah decree should be affirmed. As the decree 
of the Provincial Court was not final (so as to bring it within the 
provision of section 7, regulation 3, 1797,) the zillah decree was 
reversed, by the casting voice of the St-iiior Judge (under section 
2, regulation 47, 1793), with costs in both Courts against the 
claimant. 

On appeal by the claimant from the above decision to the Sudder 
Dewanny Adawlut (present J. II. Harington and J. Fombelle), 
tliis Court, on consideration of the case, concurred in the judg- 
ment passed against the claimant. In addition to the reasons 
given by the Senior Judge of the Provincial Court, the Sudder 
Dewanny Adawlut observed it was very improbable, that the late 
Sheonath, a zemindar and banker, should have been so far 
unaware of the regulations applicable to purchases of land at * 
public sale, as to direct the late Sridhur to purchase the lands- in 
dispute for him, without the regular power which the regulations 
expressly require; and still more improbable that, after the sale, 
when he knew that the title deeds and the receipt for the purchase 
money were in the name of Sridhur, and Sridhur obtained from 
the collector an umulnamehj or order for possession, in his own 
name, as the purchaser of the lands, he should not have explained 
VOL. I. U II 


ISOS. 


Sumbhoo- 
nath, 9. 
Mussiim- . 
maul Aluk- 
DAttaec. 



234 


CASES IN THE SUDDER DEWANNT ADAWLUT. 


T808. to the collector that the purchase was made on his account^ bad 

- it really been the case ; and althoug^h, by accounts of the bankings 

Siinibhoo- house, produced before the Court, it appeared that the purchase 
nath, ju money, drawn by Sridluir, was more than the balance standing in 
his favour o books, the Court considered, with reference to 
iniinee. the situation of mokhiar or manager, which he held at the time, 
that his title, or that of his heirs, to the purchase of the lands, as on 
his own account, could not be invalidated on that ground, although 
he was of course debtor to the house in the sum he had overdrawn. 
With reference therefore to the whole circumstances in evidence, 
particularly that all the documents relating to the sale of the lands 
were in thcname of the late Sridhiir,and that he appeared to have 
beenin possession till the time of his decease, withouttherebeingany 
proof on the part of the claimant that Sridhur possessed otherwise 
than as proprietor ; the Sudder Dewanny Adawlut concurred with 
the Senior Judge of the Provincial Court in considering the claim 
preferred by the appellam’s predecessor to be not established. 
Final judgment was therefore passed, confirming the decree given 
by tlie Provincial Court ; with costs in each of the Courts payable 
by the uppellant. (a) 


OCHUBANUND GOSAEN, Appellant, 
versus 

1308. HURINDERNARAEN BHOOP, Respondent. 

April 29ili. this was an action brought by Ochubaiiund in the Zillah Court 
of Rungpore, on the 17th of September 1801, or 3rd of of the 
for^ Bengal year 1208, to recover from Hiirmtiernaraen the sum of 
the amount -3,694 I upees. The deitmdant was Raja of Cooch Behar and 
ufajml^- zemindar of Boda, in the Company’s territory; and the plaintiff's 
merit and father, from the beginning of 1 190 to the end of 1 196, during the 
^®*j*gJ*]^**^" minority of the defendant, had been in charge as 'fixokktar^ 
asaerurity ^he defendants zemindary, in conjuncUon with one Cast- 
for the nath Lahuree, the defendant's dewan. The revenues of the 
ainountof zemindary were then paid through the banking house of Juggut 
purporting Uungpore. On the 5th of Asin 1 194, or 13th of Septem- 

to be due her 1786, a bond was stated to have been executed by Casinatli 
from B; Lahuree, the dewan^ in the name of the defendant (w)^o was then 
how ver^B* a minor), for the sum of 27,920 rupees, purporting to be a balance 
doM**not of revenue due from the defendant’s zemindary, and paid fiom the 
admit. Jt banking house, on his account, into llie Company’s treasury. To 
not appear- this bond the name of Surbauiind, the. plain till's father, was sub- 
i"V**oti^ scribed, as security for the payment; and it appeared that the 
oftbe^nc^-^ plaintiff had been sued in the Zillah Court under the bond as heir 
tioD of the surety, by the gomashta of the banking house, and that a 
brought judgment was obtained against the plaintiff, on the 1st of May 
aswM^rhy ^301, for 21,938 rupees, as balance then due, after deducting 

the judg- 

nicut then (a) It not being established in this case, that the lands were purchased at the 
given held public sale, for Slieunatli, iii the name of Sridhur, it did not become a question 
of no elTect huw far the provisions against purcliHses in fictitious or substituted names, con* 
against B; tamed in the drd clause of section 29, regulation 7> 1799, were applicable. 
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Veceipts. This sum, together with the costs given against the 1S08. 

plaintiff in the above suit, formed the amount which tiie plaintiff 

now sued to recover, as having paid it in the capacity of heir of *"^ ■***" 
the defendant’s surety. The defendant affirmed, that the bond disuiiHBitig ■ 
and the present claim were fraudulent; that there had never been the cUim, 
any failure in his zemindary to make borrowing necessary ; that (i^^hough 
the plaintiff’s father was never desired or authorized to become 
security for any bond ; and further, that he had never passed his tuel rescr- 
accounts with the defendant. As it appeared that, after 1 196, vntion), on 
commissioners had been appointed by GovernmcMit until the 
defendant’s minority expired, to manage his zemindary, and settle 
all concerns relating to it ; and as it did not appear that any men- of the debt, 
tion of the transaction in question had been made to those com- and strung 
missioners; the Zillah Judge, on this ground, and on its appear- 
iiig to him, that as more than twelve years had elapsed since the 
date of the bond, the claim was barred under the rule of limita- 
tions, gave judgment, dismissing the plaintiff's claim, with costs. 

On appeal by the plaintiff from the above decision, to the 
Provincial Couit of Moorshedabad, the judges of that Court did 
not agree in opinion respecting the case, with tlie exception, 
however, of its appearing to them all that the lapse of time, 
objected by the Zillah Judge as a bar to th'^ chiim, was not of any 
effect, as the former action, on the bond, had been brought witiiiu 
twelve years of the date of it. The Senior Judge was of opinion, 
that the money, as tlie bond purported, anfi as witnesses in the 
former cause appeared to ha- e deposed, had been really advanced 
for paying: the revenue of the defendant’s zemj ulary, and that the 
debt, as havin<jr been contracted for the benefit of the estate, was 
recoverable from the proprietor. Tlie second and third judges, 
though not entirely agreeing with each other, were both of opinion, 
on the whole, that the claim was fraudulent, chiefly grounding 
their opinions on the extensive influence which the claimant’s father 
possessed!, at the time, over the officers of the zemindary, and of 
the debt, and socuiityship of the claimant's father, not having 
been made known to the commissioners ; independently of which, 
the claimant's father having voluntarily become secuiity, without 
having been called on to do so, under such circumstances afforded 
room for suspicion. By the majority of voices in the Piovincial 
Court, the decree passed ag-iinstthe claim by the Zdlah Judge, 
was affirmed, with costs payable by the (parties respectively. 

On a further appeal to the Sudder Dowanny Adawlut (present 
J. H. Harington and J. Fombelle), this Court concurred in consi- 
dering that the claim could not be admitted. The appellant laid 
stress on the former judgment obtained on the bond against him- 
self, as heir of his father, the security; but the Court observed, 
that the former judgment could be of no effect against the respon- 
dent, who had not been made apaity to the former cause, nor had 
an opportunity to state his olijections to the bond, and on whom 
it did not appear that any demand had been made, or that any 
notice had been given to liim, before the suit alluded to was insti- 
tuted : that the relative situations in which the appellant’s father, 
and Casinath, stood at the time the bond bore date, in the entire 
controul of the estate, combined with the debt not having been 
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1808. mentioned to the commissioners, and with the accounts of the 

estate, for the time the appellani’s father was mokhtar^ not having 

passed or brought forward, together with the circumstance 
Meo o. of judgment 'having been obtained on the bond, against the secii- 
Hurinder- rity, without the principal being informed of it, afforded strong 
nAraen ground to suspect fraud with respect to the alleged debt; and at 
Bhoop. events, as ii would be easy, on the appellant’s production of 

the accounts during the period of his father’s management, to 
ascertain whether the money was in reality advanced for tlie 
estate, and, if such were really the case, the appellant would be 
entitled to credit for it,' the Court determined, that the claim, as it 
now stood, was not admissible. Judgment was therefore passed 
by the Sudder Dewanny Adawlut, dismissing the appeal, with 
costs. 


1808. MUSSUMMAUT xMAHAMAYA DIBEH, Appellant, 

versus 

May 23d. GOUREEKAUNT CHOWDRY, Respondent. 

* THIS was a suit instituted by Mahamaya Dibeh, in the Zillah 
heiroflier Puriiea, on the 16th of April 1802, or 5th oi .By sakh of 

liiisband, the Bengal year 1209, to recover from Goureekaunt Chowdry, a 
to the mob moiety of the zemindary of perpnnahs Hutinda and Busagaon. 
etyofan 'fhe annual produce of the moiety was stated at 18,691 rupees, 
missed, plaintiff was the widow of Khurgesur Rai, and claimed the 

proof liiAt moiety in dispute as her right by succession to him. She stated, 
licr liiis- that her husband and his brother Dhurncedhur, after succeeding 
ther*Buc-^' to the estate on the decease of their father, lived in family 
ceeded,^" partnership, on the profits, without dividing the property; that, 
before the after the decease of the two brothers, the defendant, who had been 
dewanny adopted by the widow of the elder brother,* was made manager of 
the’wbo^e estate, and that she (the plaintiff) lived jointly with her sister- 
estate, un- iti-law, until, in 1 206, disputes arose, and she demanded possession 
der a cub- of the moiety of the estate, which had belonged to her husband, 
tom by but which the defendant refused to give up ; wherefore the plaintiff 
way^dlevol- to recover it. The defendant alleged that the estate was the 
ved entire * exclusive property of Dhurneedhur, his adoptive father, by inhe- 
toooe heir, ritance from whom he had succeeded to the whole of it; and that, 
at all events, from the length of time during which it had been 
held by his adoptive father and himself, the claim of the plaintiff 
was barred under the rule of limitation contained in section 14, 
regulation 3. 1793. The principal evidence for the plaintiff was 
a letter purporting to have been written to her by Mussummaut 
Heiratee (widow of Dhurneedhur), admitting the estate to be joint 
property, and offering her an annuity, on condition that she would 
not sue for her husbaud’s share. This letter, however, was not 
admitted by the defendant, who clearly proved, by documents and 
other evidence, that during the life-time of Kalidium Rai, formed 
aemindar of the estate, and father of Khurgesusand Dhurneedhut 
Rai, the former of the sons was for a short time manager of the 
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•slate, but that the management was afterwards transferred to 1008* 
Dhurneedhur Rai, whom the aemindar designed for his successor; ■— »■■■■. 
that on the zemindar’s death, Dhurneedhur succeeded to the estate, Muwum- 
which it had been the custom not to divide, and remained until 
his decease in possession; and was afterwards succeeded by the 
defendant, who nad been adopted by the elder widow of Dhurnee- Gourea- ' 
dhur, under authority received from her husband to that effect, kaunt 
As more than 45 years had elapsed since the death of Kaliehurn ; 
and as the plaintiff did not prove that either she or her husband 
had since possessed, or preferred any regular claim to, a share of 
the estate ; the Zillah Judge was of opinion that the'present claim, 
independently of not being established, was inadmissible under the 
rule of limitation pleaded by the defendant. The claim was ac- 
Qordingly dismissed in the Zillah Court; but it was at the same 
time provided, in conformity with a general maxim of Hindoo law, 
that the plaintiff, as a member of the family, should receive, as 
she appeared to have before done, a maintenance from the estate. 

On appeal by the plaintiff from this decision to the Provincial 
Court of Moorshedabad, that Court concurred in it, and dismissed 
the appeal. 

The Sudder Dewanny Adawliit, on a further appeal by the 
plaintiff (who still alleged the right of her late husband as a .v. 

coheir), also concurred in the judgment against the claim. It 
appeared clearly established by the evidence that the estate had 
never been divided; that, on the decease of Kalichurn, in 1759, 
his younger son Dhurneedhur, who had managed the estate for 
some years before, in consequence of his elder brother, Khur* 
gesur, being disqualified by some intellectual infirmity, retained 
the management, with the name of the late zemindar still current, 
till the death of Khurgesur in 1762; and then succeeded to the 
exclusive, possession of the estate, which he kept until his decease 
in 1777. It then descended to his elder widow; and, three years 
afterwards, on her adoption of the respondent under express 
authority from her husband, it devolved to him, in conformity with 
the Hindoo law. The Court further observed, that the rules con- 
tained in regulation 1 1 , 1793, for doing away the custom by which 
particular estates descended entire to a single heir, have prospec- 
tive operation only, as provided by that regulation, from the Istof 
July 1794, and uphold the validity of successions, which may have 
actually taken place under the custom alluded to previously to that 
date. The Court, accordingly, beingbf opinion that the claim of 
the appellant against an actual succession, and exclusive possession, 
obtained not only before the date fixed for the operation of regu- 
lation 11, 1793, but before the Company’s accession to the dewanny 
in 1765, could not be maintained, confirmed the decrees of the Zillah 
and .Provincial Courts, and dismissed the appeal. 
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1608. MOOHUMMUD REAZODEEN, Appellant, 

„ versus 

Jane 13th. AKBUR ALI KHAN, (for himself and his brother Askur 

A LI Khan) Respondent. 

Claim by THIS was an action brought by Akbur Ali Khan asrainst Rea- 
the pro- zodeen, in the Zillah Court of Tirhoot, on the 4th of March 1799, 
ajaffir”to Phagun of the Fuslee year 1206, to recover possession 

recover "mouzA Madhoopore Chitoree, which the defendant asserted 

certain a right to hold on a mokurreiiie tenure at a low fixed jumma of 
lands from 101 rupees; and also to recover from the defendant the sum of 
ivho*iiMert- rupees, as balance of profits realized by him from the lands 
ed a right during illegal possession, from the beginning of the Fuslee yeat 
to hold 1202 to the date of the action. The plaintiff and his brother 
^hem under ^ere jagirdiirs of pergnnnah Nanpore, in which the muuza in 
question IS situated. It was stated in the plaint, that the whole 
a Imvrent. pergunnah had been farmed to one Burkut Ollali, on a decennial 
On proof lease, expiring at the end of 1201 ; that in 1 192, when the lease 
that the commenced, Aleem Ollah, a person who had been formerly mokh» 
obtain^” far of the and who had been left resident in the mouza, 

from the granted a mokurreree potta for it, without the knowledge or aUlho- 
agent of rity of the plaintiff, or his brother, but in the names of' both of 
the jagir- them, to Ashruf Ali, nazir of the Civil Court; that the nazir found 
ouMhX^ means to obtain possession under the potta, and afterwards sold 
autllority defendant; that the plaintiff and his brother having 

or know- learnt the circumstance, at the expiration of the decennial lease 
ledge, of their sent their people to make the collections of ll»e 

forscuiog but had only succeeded in obtaining 405 rupees; after 

it aside, deducting which amount from the sum due to them as jagirdars*, 
andgiving duling the period in question, there remained the sum claimed by' 
possession Uiem, recoverable from the defendant. The defendant asserted 
claimants ^ ^ mokurreree tenure of the mouza, alleging that the wo- 

with mesne potta of 1 192, was duly granted by Usknr Ali Khan, the 

profits plaintiff’s brother ; and that the defendant purchased it from the 
.since the grantee. The defendant exhibited, Ist, a moAur/’eree grant and 
* pof/a, in the-name of one Meer Ahmiid Ali, dated in 1192, for the 
mouza Madhoopore Chitoree, to be held at a fixed jumma of 101 
rupees ; 2nd, deeds of hye-bil-wufa, or mortgage and conditional sale 
of the mokurreree tenure, to the defendant, for 1 ,601 rupees, to be- 
come absolute at the end of two months, should the money not 
have been repaid ; ' 3d, a receipt for the above money, containing 
also an acknowledgment, that the mokurreree right of the grantee, 
had been transferred to the defendant, under the stipulations of 
the conditional sale. The Zillah J.udge admitted the mokurrfiree 
potta^ as bearing the seals of the ja^rirefars; and, as it bore date 
15 years before the present suit, considered the plaintifT s claim to 
set aside the wtoAurreree tenure to be not ' cognizable, under the 
rule of limitations. Judgment was accordingly given in the Zillah 
Court against the plaintiff, with costs. 

On appeal by him from the Zillah decree to the Provincial 
Court of Patna, that Court did not concur in it. The evidence of 
Aleem Ollah having been taken as a witness, respecting the potta, 
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acknow]edg€d, that, at the commencement of the decennial 180A 

farm of the pergunnab, he granted the in the 

names of the jagirdars, though unknown to them, in favour of the Moobum* 
nafcir, in a fictitious name, with a view to forward ^ome business of Res- • 

the jagirdars then depending in the Civil Court. The 4 ^ 

Court held, that the pottctf as having been granted by Aleem Ollah Kfaaa. 
without the knowledge or authority of the jagirdars, wa8i;akoge- 
ther void and of no effect. That the claim was barred by the roiea . 
of limitation, was not admitted by the Provincial Court,, 
until the expiration of the lease at the end pflUOl, the cldlThauts 
were not informed of the transaction, and it was held that the 
limitation of time could only be counted against them from the 
period at which the fraud was discovered. The Provincial Court, 
accordingly, setting aside the mokiirreree potta under which Rea- 
zodeen had held the inouza at a jumma of 101 rupees, passed a 
decree in favour of the jagirdars, for possession of it, and ibr the 
difference of profits since the commencement of the action, but 
not for those realized before that period, as the poUa was consi- ' 
dered to have been, in force to the prejudice of the jagirdars, so . 
long as the jogirdgrs, after learning that the potta had been 
granted in their names, omitted to take legal means for setting it 
aside. Costs were made payable by Reazodeen. 

* On a special appeal by lloazodeen from the above decision to 
the Shclder Dewauny Adawlut (present J. H. Hariiigton and .1. 
Eombelle,) this Court, concurring in the opinion ihjxt the potta^ 
having been granted without the knowledge or authority of the 
jagirdars, was illegal and invalid. against their right and interest 
in the jagir, and that the jagirdars were entitled lo recover pos- 
session, affirmed the' decree passed by the Provincial Court in 
their favour, together with the order relative to mesne profits, as 
given by that Court. The appeal to the S udder Dewauny Adaw- 
lut was accordingly dismissed, with costs. 


SHAM RAI and NURSING DEO RAI, Appellants, . 1808. 

versus — 

COLLECTOR of JESSORE and'SRIKISHEN KONLA PRAN, July 5th. 

Respondents. 

THIS was an action broiight by Srikishen Konta Pran and the Claim to 
Collector of Jessore, in the Civil Court of ihat district, on the 7th certain, 
of September 1802, or 23d of Bhadon of the Bengal year 1^09, 
against -Sham Rai and Nursing Deo Rai, for possession of the mouzas a pergun- 
Dureeadanga, &c. five in number, situated in pergunnah Ramchun- nsli sold to 
derpore. The annual produce of ilie mouzas was stated at 2,500 JJ**^^**”" 
rupees. It ajipeared that pergunnah Ramchunderpore, in wihch the aactioo, 
mouzas ar^ situated, was sold by public auction, by the Collector of but with- * 
the district, on the 22nd of April 1 797, on account of arrears of reve- held by tbe 
nue due from Srikaunt Rai, the former zemindar; and was purchased ^ 

'^by the plaintiff Srikishen. The defendants were^ at the time, iuofaprioi;^ 
possession of the mouzas jo questiou; and, when the plaintiff private 



t4iB CASES m THE SO^DEllbEWitl^KY AGA^UT. 

11908. ditpotaested theip, oa hit purchne of permanal, brought 

a summary suit i^ainst hlte under ilgulatlon 49p4793. The 
pofebsss result was a summary judgment fpr :4he defendants oeing reinr 
ftr UbtSrty to the plaintiff to bri|% the pre« 

"sent regular action, to prore his right, in which he was joined by 
private sale the Collector of the district, under an brder ftom the Btedof 
adjudged Revenue. The defendants asserted a right to the sipqaas^nder 
^°^”*‘^>^aj[>fiyatd .pu^^ from the former zemindar, which they stated to 
landfliar have,been made (on the 8th ^f October 1796,) prior to the public 
heensepa- sale, dhd at a. time when an attachment, before placed on the 
rated and estati^, ^d been withdrawn. They further stated, thai^t|^e mouzas 
JJ^^Jjyhad been separaU^ from the rest of the estate, ana ^registered, 
tor;} as the indepefideot'lalook. ' In proof of these facU the^folfbwing 
sHnctlon of documents were adduced : Ist, copy of a purwand frorof'the col- 
the Board -lector, .removing an attachment from the estate** p& Srikaunt Rai, 
n^^^wbi Ist of September 1796. 2nd, a bill .of sale for the 

tUe^r^ula- uiouzasin question, frOm Srikaunt Rai to the defendant Sham Rai, 
tions re- for 1,300 rupees, dated, 4i8' abovementioned, id October 1796. Sd, 
quire in an umulnameh from the acting collector to Sham Rai, under date the 

had not^* 1 1th of March 1797*, stating the separation of4he mouzas from the 
been^ob- pergunnab, in consequence of the plaintiff's application, 

taiiied $ and at a jumma of 1 ,303 rupees. On the other hand, the plaintiffs, who 
tbe Board asserted the private sale to the defendants^ to have been fraudulent, 
iieze?the* Board of Revenue had ^disallowed the separation 

lands to the^^ mouzas, and adjustment of jumma made on them by the 
pergunnab, Collector, and had given a subsequent order for the talook being 
nodinelu- re*annexed to pergunnah Ramchunderpotw, and for its being sold 
fn the pub- pergunnah'J and that the whple was accordingly sold to 

lie sole. ' plaintiff. The Zillah Judge saw no. valid objection to the pri- 
Jndgment vate sale of the lands in question, b^: the late zemindar to the 
for the defendants, and held that the. public sale of the pergunnah to the 
claimant, plaintiff, could not avail against it. Judgment ^as accordingly 
given against the plaintiffs, in the Zillah Court, with liberty to 
Srikishen, the purdiaser at the public sale, to sue Government for 
the value of the lands. • 

On appeal by the plaintiffs from the above decision to the 
Provincial Court of Calcutta, that Court did not concur iu it, but, 
on proof that the estate of Srikaunt Rai was in balance to Govern- , 
ment at the time of the private sale to the claimant, was of opinion 
that, under such circumstances, the estate being responsible, 
generally, for his arrears, the zemindar was not authorized to sell 
any of his lands; and held that the private sale was invalid, and 
the claimant, as purchaserof pergunnah Ramchunderpore, entitled 
to the mouzas in questioa.' Jud^ent was passed accordingly by 
the Provincial CoUrt,. ieversing the decree of the Zillah <hidge, 
with costs' in both Courts against ^am Rai and Nursing Deo Rai. 

On appeal by theM persons from tbe a^ve decision to the 
Sudder Dewanny Adawlut, the Court remarE^;, witl^-iaapect to 
the stated pur<^e of the ‘appallaptoy that, airpenod df'four 
mouths api^ared^to hare interven^ betweCB the date of the 
purchase, and the registry of it in .pursuance of regulation 36, 
1793, and another month betweeni. that time and the sale being 
notified to the GoUechir» In order to Obtain a sepuatton of the 
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landsy and^istoo at a time iirbeQ paits of Srikswrit lUiV c8U];e idCd, 
were aboat t^be sold for braces, eome sttspioioilraua^l^'to tbe — 
fairnesa of tfte trabsaetion. At atl eventsv.u it was clear that the Sbam ftini 
Board of Ijj^enue, whose authority for all new al|^meiits of the***^ 
pu]>lib assessment is required by the regulations, Md^disaUpwed^^^ . 

aeration of the lands and allotment of jumma ujadeby^heconector 
coUec^^, c^ot having received their sanction,' and, under the ¥ 
discretion rested in them in such cases, had caused the, lands 
be ^eluded iiuthe public sale of pergunnah llamchunderpore, 
w^ich they formed part^ for arrears of revenue diie . frotm the J>ran. 
zethindar; tte Sudder Dewanny Adawlui (present J. Hanny^oii ^ 
and J. Fodlbelle), held, that the respondent waf^entitled to the ^ 
lauds Und^. hif^public purchase. Final judgment was therefore 
passed, cmfirmi'ng ,the decree of the Provinmai Court for the 
respondent having possession of the landa; with an order for his ‘ 
obtaining an account of mesne profit! since the date of his pur- 
chase. Yet, since a bill of private sale had been granted 'by 
Srikaunt Rai to the appellants,^ aqd the lands had been separated 
from thS s^mindary by the collector of the district, as the pur- 
chaser's talook, at a jumma of 1 ,303 rupees, to the amount of which 
allotment of jumma, the Board of Revenue, on a reference made 
to thent^ offered no objection ; and as the Board, on the sole 
ground that the separation and allotment of revenue had not 
received their sapetion (which, by the regulations, is requisite to 
the distinct assessment of any portion of an estate), had, without 
regard to the private sale in question, caused the lands to be 
included in the public sale of pergunnah RamchUnderpore, for ther * 
arrears . of revenue due from the semindar, tliougli^ there werrother 
parts of his seroiiidary which they might, with equal advantage, 
have caused to be sold for"^that purpose; the Court considered 
that the appellants, if . their purchase wSre real (and there was uo 
proof that it was not), had been hardly treated, and that they 
ought not to be subjected to heavy costs for having defended the 
present wit. It was directed that the costs in the Zillah and 
Provincial Courts, which the decree of the latter Court maria. 

' payable by the appellants, should be paid by the collector on the 
part of Government; that in this Court the appellants should pay 
pnly their own costs, those ^^f the respondents being payable by 
Government. The appellants were at the same time informed that 
anactidn would lib against Banikunth, the heir of Srikaunt Rai, 
for the purchase money of the talook, if tiie same had been paid 
to him. (a) 

{a) Tbe particular regolationa which governed thg final judgment on this nusc^ 
are regulatiw 1» 179.H, aection 10, containing ruiea for distributiqg the 6xcd 
aaMSsmiint u&n portion^ of eatatea $ tlie rules contained in regulation 25, 179:t, 
for the diviaida of eatates paying revenue to Government, aection 28 of whicb 
ptovidea that the whole eitAte is to be held answerable for tbe public revenue, 
aaseaSed uttti)lhe didAioo abail have been finally adjuated, with ihe 

cottcanreoce oiruie>TB6lf3rof Revenue, or G6«<u‘iiur General in Council ; and ns 
explauatorj of the geuei^ rnlea in force, aectiou 12, regulation 1, 1801, which 
decKifm, tbajt all new allotmenta df the nssesHineiit are to be reported for tbb 
mnctioiiof the Board of Revenue, and are uot toliedeeined conctoaire or valid, 
till eoafirlded hf that Board; or, in tbe event of any red iietion of tbe fixed 
•sseaaipent, lUl apigovid by the Governor Geueritidn CooncU.^ 

VOL. I. ■ XX 



242 


CASES IN THE SUDDER DEWANNY ADAWtOT. 


1808 . 

July 15tb. 


MUSSUMMAUT AlUKHUN, Appellant, 
versus 

MOHUNT RAMPERSHAUD, Respondent, / 


Claim to THIS'was an action brought by Rampershaud in the City Court 
ind interest Patna, on the Vd of June 1795, aiainst Mussumroaut Pyman 
of a Mnssummaut Mukhun, to recover the sum of 6,258 rupees, 

irii^eboiid, as principal and interest due on a bond. The bond, bearing date 
adjudged; the 25th of Rujub of the Fuslee year 1200, or 9th of March 1793, 
purported to have been executed to the pj|ai;itiff by the late 
est accrii- Ramchund Sahoo, for the sum of 5,000 riipeea, bearing* interest ^ 
ing during at the rate of one per cent per mensem^ and payable at the expira- 
tile su'*^^ years ; and contained an assignment of two bouses and 

Entry Vf ^ (Turden (left in the debtor’s possession) as security for the payment* 
part pay- The period limited for payment having now expired, and the 
menu iu^ amount due on the bond, with interest at the rate abovemen tioned, 
^Tcc^oiint specified in the plaint, being slated to be 

books of ' unpaid, the plaintiff brought his action for satisfaction of the bond, 
the debtor, against the defendants, as heirs of Ramchund Sahoo, Mussummaut 
produced Pyman being his widow, and Mussummaut Mukhun the widow of 
b" son. The defeiulant Mussummaut Pyman (who stated that 

not * admit alone was responsible for claims on her husband’s estate) 
tedassuf- admitted the bond, but pleaded, 1st, that the property specified 
ficient* * by the plaintiff, as having been assigned as security for the money, 
»ini°ciion been previously mortgaged by her husband, and was in the 
section 6, possession of another person ; 2d, that a considerable part of the 
regulation amount of the bond had been repaid. To prove this, the defen- 
15 , 1793 . (Jant produced the commereial account books of her late husband, 
Ramchund Saboo, in which different sums, to the amount of 3,300 
rupees, were entered as having been paid towards liquidating the 
bond. The plaintiff however denied the receipt of these sums; 
and as none of the payments were endorsed on the bond, or other- 
wise acknowledged, in writing, to have been received, or (as 
observed by the City Judge) proved by witnesses for the defendant; 
it was the opinion of the Judge, that the account books were not 
sufficient to establish the fact. Judgment was accordingly given 
in the plaintifi’s favour in the City Court, for the recovery of the 
amount claimed, and costs, from the estate of Ramchund 6ahoo. 

On appeal by the widow from the above decision to the Pro- 
vincial Court of Patna, that Court concurred in the City decree, 
and confirmed it, with costs against the appellants, afid with 
interest on the amount adjudge^ from the date ' on. which the 
decree of the City Court was given. 

In this interval Mussummaut Pyman died ; and Mussummaut 
Mukhun made a further appeal to the Sudder Dewanny Adawlut 
(present J. H. Harington and J^ Fombelle). This Court, on going 
into the case, concurred in considering the respondent’s claim 
established, with an exception of the sum of 75 rupees, which, 
from tlie evidence of one of the respondent’s witnjSsses in the City 
Court;' appeared to have been paid by Ramchund -to the respon- 
dent, on account of interest due oh the bond, about two months 
after the date on whicR' it was executed.^ At the same time, it 
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appeared to the^pourt, that the respondent was entitled to interest 180d. 
for the 'period of nearly nine yearns, during whiSh' the suit was ■ ■ 
depending in the City Court, but fdf which period no infterest was Mnwum- 
include^ in the judgment of the City and Provincial Courts. The 
redpohde^lt had not demanded this interest, in his regular plead- Mohiint* 
ings in either of the appeals; and the Sudder Dewanny Adawiut, Ramper- 
on his entering a petition for its being adjudged, required that h^ 
should make oath as t6 his receipts of interest from the date of the 
£^ 0 d to the. time the suit was instituted ; and he made Oath, that, 
with the exception of the above 75 rupees, no sum bad been re- 
ceived by him. Final judgment was therefore given in favour of 
the respondent, for th'e recovery of the principal of the bond, from 
the estate of Ramchund Sahoo, with interest (deducting the 75 
rupees received) from the date of the bond to that on which the 
final decree should be carried in execution, (a) 


MIRZA MOOHUxMMUD and HYaUT-O-NISA, Appellants, igos. 

versut 

JAREUTOZZOHRA BEGUM, HYDEREE BEGUM. MIRZA July 22nd. 
SUFDUR ALI and GHUZUNFUR ALf, Heirs of Fatima Begum, 
Deceased, Respondents. 


THIS was an action brought by the heirs of Fatima Begum in Claim by 
the Zillah Court of Mymunsing on the 7th of July 1803, or 24th of jj*® j**!^*^* 
Asark of the Bengal year 1210, against Mirza Moohummud and ^ ^ 

Hyaiit-o-Nisa, to recover possession of a 5 ana, 2 cowrie share of as having 
the talook Jooar Burmee, situated in Tuppa Riimbawal. The belonged 
annual produce of the share in question was stated at 4,082 rupees. 

The talook h^ been the property of a person named Aka irza, proof of°” 

who died in the year 1 160. His family was as follows : her title to 

AKA MIRZA and MARiUM BF.GUM. R ; her 

A hushand 

2 3 4 5678 


Mirsa 
Bakir, 
who was 
married to 
Fatima 
Begum .de- 
ceased. the 
sister of the 
plaintiffs. 


Mirza 

Ubdolla. 


5 6 7 8 

Ahmud All. Zceniit Zobcirhi Kliudija Fatima ** 

1 Begum, begum. Begum. Begum. 

llvaiit-O' atnis 

Ni8a,de- death, in 

femiant satisfaction 

of dower, 
settled on 
her at mar- 
riage ; and 
she having 

(a) Tlie plaintiff in this case sued for principal and interest of the sum due to jj*** 
him, and calculated the interest up to the time of his plaint. This was all he ^ 


3 

Moohum- 
mud Ro- 
sein. 

I 

Mirza Moo- 

hummiid, 

defendant. 


nim, anu caieuiaten me inieresi up lo me nine in ui» puMni- /v'l 

could heezpepted to do; and there was evidently no just reason for depriving ^ > 

him of the further interest which beeame due, under the defendant's denial of his . 

claim, during the long period it was under investigation. H« might perhaps . . . . * 
have acquiesced in tli« jmlgmeiit of the City Court, if the defendant had not jj . P 

appealed ; but having been kept out of the receipt of his money by two appeals, “ P , “7 

the Sudder Dewaaqy Adawiut considered it just to let him receive the full 1*®“®®^ i 

of the appeal to that Conn. It^ay Iks added, that the restrictiou contained jn “ ““ ** 

auction 6, regulntion ia, 1793, against a judgment for interest exceeding the “ ** 

amount of the i^lncipal, when the legal interest ** shall have accumulaCed so as 
to exceed the principal," was not applicable in the present instance, wherein 
the aecumulation was subsequent to the institution of the suit, aad not ascrib ■ 
able in any degree to procrastinalioa on the part ol the creditor. 
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1808.. It wQsi stau cl on the part of the plaintiffs, that, on the decease of 
Aka MirzH, his estate was divided aniontc his widow and children, 
jlloohtim- to tlie legal rule of distribution; that Mirza Baki/'» the 

luud and* eldest son, obtained a share of 2 anas 10 guiidas of the talook, in 
Hyaut-o- addition to which he made purchasts from some of the other sharers; 
Nis», V. so that his wiiole property in the talook was 5 anas 2 cowries, the por- 
^>hr i Be- ^ Stated, by the plaintiffs, to have been made 

gum, Hv-‘ over by him before his death to his wife Fatima Begum, in satisfac- 
ileivc Be - tion of dower settled on her at marriage ; to have been held by the 
gum, Mirza widow during her life; and to have been illegally taken possession 
and Ghu- * death, by the defendants, who were holders of other parts 

zuufurAli. talook. The plaintiffs claimed to recover the share in dis- 

pute, as heirs of the widow. The defendants denied that any 
partition had taken place on the decease of Aka Mirza. They 
affirmed that the talook had been held, after his death, by his four 
sons, jointly; all of whom were now deceased; that the possession 
and management had now devolved on them, the defendants; and 
that, even had the partition been made, Fatima Begum could not 
have been entitled to the share, which the plaintiffs claimed in her 
right. It appeared from the evidence of the plaintiff’s witnesses, 
corroborated hy the documents produced in the rase, that the 
talook, with other lands, was actually divided among the heirs of 
Aka Mirza soon after his decease, according to the Moohummudaii 
law of inheritance; and that Mirza Bakir the husband of Fatima 
Degum, obtained a share of 2 anas lOgundas of the talook under 
the division then made. To prove the right of Mirza Bakir to the 
remainder of the share in dispute, the plaintiffh brought forward 
the following durunients; 1st, a bill of sale by Moohummud Hosein 
(dd son of Aka Mir/a) to Mirza Bakir, for half of his share, viz, 1 ana 
5 gnndas, datecl in 1 166. 2nd, hills of sale from Zeenut Begum and 
Zobeida Begum (1st and 2ii(l daughters) for half of their respective 
shares, whicdi were 1 ana, 5 gnndas, 2 cowries each, dated in 1165. 
It appearing to the Zillah .liidge to be established, that Mirza 
Baku , in his own right as one of the heirs of Aka Mirza, and by 
the piiichuses recited in the above documents, was entitled to 5 anas 
2 cowiies of the talook; and it being proved by the witnesses fot 
the ph'intiffs ilnit this share was made over by Mir/a Bakir, shoitlv 
before his decease, to his wife Fatima Begum, in satisfaction of her 
dower, and that she remained in po.«session of it accordingly until 
1204, the period of her death ; it was considered that the plaintiffs, 
who, as she died without issue, were her legal heirs, were entitled 
to the share in question. Judgment was in consequence given for 
the plaintiffs, in the Zillah Court, with costs airainst the defendants. 

On appeal the defendants (Mirza Moohummud and Hyaiit- 
o-Nisa) from this decision of the Zillah Judge of Mymiinsing to the 
Provincial Court of Dacca, that Court concurred in it, and dis- 
missed the appeal with costs. 

On a further appeal by the defendants to the Sudder Dewanny 
Adawlut (present J. H. Harington and J. Fombelle), this Court, on 
a consideration of the evidence and documents brought forward 
in the case, also concurred in the decision passed hy the Zillah 
Judge. The Court observed, that, after the death of Mirza Bakir, 
Muiium Begum and Rhudija Begum, hU mother and iister, wjho. 
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had the property been divisible among the heirs,,, ^ould, as well as 1808. 

the widow, have been entitled to share in it, n^eV preferred any ■* 

claim to share in it, but, on the contrary, appeared to have signed 

9l hissa^nafneh, or deed defining shares in the talook, in which 

they admitted the right of the widow to the whole of her husband’s Hyaut-o- 

share, in lieu of dower ; that it did not appear that any other heirNiaa, v. 

of Mirza Bakir ever claimed a division ; and that it was evident the 

widow had been in possession since her husband's death to 

time of her own decease, a period of thirty-three years. tJnderderee Be- 

these circumstances, the Sudder Dewanny Adawlut being of opi**ffUDi Mirza 

nion, that the widow was the legal proprietor of the share in dispute, 

and that the respondents, as her heirs, were entitled to recover, 2 unfar Ali. 

affirmed the decrees passed in favour of their claim by the ZilLah 

and Provincial Courts, and dismissed the appeal with costs. An 

order was at the same time passed, that the appellants should 

account for the mesne profits since the date of the action in the 

Ziilah Court. 


HINCHA SING and LUCHMUN SING, AppellauU, 1808. 

versus 

DULELA RAI, Respondent. Aug. lat 

THIS was an action brought by Dulela Rai, in the Ziilah Court of On a claim 
Sarun, on the 10th of November 1798, or 17th of 4gihun of the J® certain 
Fuslee yeeiV 1206, to recover from Hincha Sing and biichmun 
Sing, a half share of Salahpore and two other mouzas, and a fourth claimant 
share of mouza Akilpore, the whole consisting of about 1 ,907 bee- by succes- 
gas of land. The annual produce was estimated at 1,901 rupees. his 
It was alleged by the plaintiff, that the laiuls in dispute were|j[^® 
his property by succession to his late brother Mitr Sein, andiin-(iee(l,ezhi- 
justly withheld from him by the defendants; that, several years bited by 
ago, his brother, from motives of private convenience, annexed his 'he claim- 
lands to the talook of Bhye Deo Sing, grandfather of the ^*^f®ndant 
Luchmun, and registered them in his farzee name; that he con- i|{g brother, 
tinned however to hold possession, and to pay the revenue, as rejected by 
proprietor, till 1202, when the two defendants, by collusive means, 'he Sudder 
and pretending a sale from the latter to the former, contrived 'o 
obtain possession. The defendants denied the claim tx> have any gg ^ fabri'- 
ground. They admitted that the lands once belonged, in part, to cation; and 
JMitr Sein, brother of the plaintiff; bat stated that they were now 
the sole property of the defendant Hincha Sing, by purchase. The 
documents adduced in proof of this, were, 1st, bills of sale for the 
lands in dispute, dated in the Fuslee year 1182, (one for the 
moiety of Salahpore, &c. and another for the fourth share of Akil- 
pore,) from Choonk Rai and Mitr Sein, proprietors, to Bhye Deo 
Sing; 2ad, bills of sale from the defendant Luchmun (who suc- 
ceeded as heir on the death of Bhye Deo Sing) to the defendant 
Hincha Sing, dated in 1198. The plaintiff principally rested hie 
claim on a document termed Umanut^nameh^ or deed of trust, 
purporting to have been executed by Bhye Deo Sing to Mitr Sein, 
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1808. the plaintifT's brother^ in 11 82, reciting, that he had received an 

ostensible bill of sale for the lands from Mitr Sein, who was still 

Hiocha the real proprietor ; and that he had engaged to surrender the bill 
Sing and of sale, on demand. The defendants affirmed this to be a fabrica* 
Simp* tioii. It appeared to the Zillah Judge to be proved, by documents 
Dulela Rai. other evidence of the defendants, that the plaintiff's brother 
had for some time held the lands in farm ; but that Bhye Deo Sing, 
or the defendant Luchmun, were proprietors, from 1182 to 
1198; and the defendant Kiiicha Sing from the latter year. The 
deed of trust produced by the plaintiff was rejected by the Zillah 
Judge, who concluded it to be a forgery ; and as the two suc- 
cessive sales of the lands in dispute appeared to him to be esta- 
blished, and he considered llincha Sing to be the legal proprietor 
of the lands, by purchase from the other defendant, judgment was 
given against tlie plaintiff in the Zillah Court, with costs. 

On appeal by the plaintiff' from the above decision to the Pro- 
vincial Court of Patna, that Court concurred with the Zillah Judge 
in rejecting the deed of trust, and in considering the claim not 
established ; and consequently affirmed the decree on the 10th of 
August 1801. Subsequently to this, however, and after the 
period limited for an appeal to the Sudder Dewanny Adawlut had 
expired, Dulela Rai petitioned the Provincial Court for a review of 
their proceedings, on the ground that the deed of trust had been 
wrongfully rejected : and that Court having thought proper to ad- 
mit the petition, and having obtained the permission of the Sudder 
Dewanny Adawlut (as required by the 2nd section of regulation 2, 
1798) proceeded to a review of the case ; and, on evidence brought 
to prove the execution of the Umanut-nameh (though the persons 
who gave it were not those whose names were affixed as subscrib- 
ing witnesses) admitted the document in evidence for the claimant, 
and considering Mitr Sein, the claimant's brother to have been 
the proprietor of them until the time of his decease, decided that 
the claimant, as his heir at law, was entitled to the succession. 
The decree of the Zillah Court, and the former decree of the Pro- 
vincial Court, passed against the claim of Dulela Rai, were ac- 
cordingly reversed, and judgment passed, on the 1st of December 
1806, for his recovering the disputed lands. 

A special appeal from the above decision on the part of Hincha 
Sing and Luchmun Sing, was admitted by the Sudder Dewanny 
Adawlut, on the circumstances of the case, the Provincial Court 
having reversed the decree of the Zillah Judge, and their own 
original decision, after an interval of more than five years. On 
going into the merits of the case, the Sudder Dewanny Adawlut 
considered the deed of trust, on which the second decision of the 
Provincial Court was founded, and for the execution of which no 
probable reason was assigned, to be an evident fabrication. The 
reasons for this opinion were as follows; 1st, it was evident 
that two distinct bills of sale were executed by Mitr Sein and 
Choonk Rai, for the sale of the disputed lands to Bhye Deo Sing; 
whereas the deed of trust mentioned only one bill of sale as having 
been executed for the whole. 2d, the date of the deed of trust was 
only a day or two later than that of the bills of sale ; the witnesses 
of the respondent admitted the whole to have been executed nearly 
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about the same time, and the respective deeds |o have been ex* 180S« 

chanjj;ed between Mitr Sein and Bhye Deo Sing/il* the presence of *; 

a person who was at the time naibcazeeoi the pergunnah : but^*"®*** 
the attestation of the naih cazee, a£Sxed to the bills of sale, differed Ludmiua ' 
materially from the attestation, purporting to be by the same person, siog. v. 
affixed to the deed of trust; and the present cazee of the pergunnah, Dulela R«i. 
whose evidence was called for by the Court, verified the attestation 
on the deeds of sale, but could not speak to that on the other in- 
strument. Whether the deed of trust had really been registered 
or not, could not be determined, the books of registry having been 
burnt in 1191. 3d, had the deed of trust been genuine, and the 
lands in reality been the property of Mitr Sein after the ostensi- 
ble sale of them to Bhye Deo Sing, no reason appeared why Mitr 
Sein, at the period of the decennial settlement, when the proprie- 
tors of laiios were summoned by proclamation to appear, and enter 
into engagements for the public revenue, should not have appeared as 
proprietor of the lands in question ; which it was clear he did not 
do. And it was found, that afterwards, in 1202, disputes having 
arisen about the purchase and sale of the lands, between the two 
appellants, Luchmun and Hincha Sing, the collector sent for Mitr 
Sein, the.n in possession as tenant, to question him respecting the 
owner of the lands. At that time, had the deed of trust been in 
existence, Mitr Sein would certainly have stated that he was him- 
self pioprictor; whereas (as appeared from the proceedings of the 
collector, bearing date the 26th of Maug 1202,) he stated that he 
held under Luchmun Sing, the same whose name was set down as 
proprietor in the papers of the decennial settlement, and other re> 
cords of the collector; and the collector, in consequence, then 
directed that Luchmuu's name should stand, as proprietor, until 
Hincha Sing should have established the stated purchase. Besides, 
though Mitr Sein knew of this purchase, (as afterwards established 
by Hincha Sing,) it did not appear that he ever made any claim on 
Hincha Sing, under the deed of trust, or that he ever pioduced it 
during twenty years, which elapsed between its alleged date, and 
the time of his decease. Under these circumstances, the Sudder 
Dewanny Adawliit (present J. H. Harington and J. Fombelle,) 
rejecied the deed of trust, and not considering the title of the res- 
pondent’s i)rother, or the claim of the respondent, to be established, 
reversed the second decree of the Provincial Court of Patna, and 
affirmed the judgments originally passed against the claim, by the 
Zillah and Provincial Courts, with a final order that Hincha Sing 
should retain possession of the lands, as his right by purchase from 
the other appellant. The costa in all the Courts were made piy- 
able by the respondent. 



248 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


1808. heirs of SHAMCHURN SING, Appellants, 

versus 

Aug. 5th. HEIR of OMR SING, Respondents 

Claim by A THIS was an action broug^ht by the late Omr Sing in the Zillah 
on B, for Court of Purnea, on the 17th of May 1804, or 6th of Jeih of the 
onimbera 121 1, to recover from the heirs of Shamchurn Sing, 

alleged to* rupees, as the value of 42 pieces of timber, alleged 

hare been to have been the property of the plaintiff, and illegally taken 
his pro- possession of by Shamchurn Sing. It appeared that a person 
down* to*** Bhitree had contracted to supply Shamchurn Sing with 

Calcutta timbers to a certain value, at Calcutta, from Morung (to the 
for sale on northward of Tirhoot), and, in consequence of the non-perform- 
hisaccoiint, ance of the contract, Shamchurn had sued Bhitree, and a person 
r^^seized** named Mudaree, who was his security, for the value of the timbers 
^y seize contracted for, and had obtained a judgment for the amount, with 
claim dis- interest. To discharge the sum due under this judgment, which 
missed, on was 1,095 rupees, Bhitree and Mudaree, after paying 95 rupees ia 
the^timbers entered into a written engagement for liquidating the balance 
wWpro- iiistalrnents, by delivering at Calcutta, to the agent of Sham- 

vided for churn, Moriing timbers of stated dimensions, at 10 rupees per 
B, in pur- timber. The periods were, in 1204, 40 timbers, value 400 rupees ; 
a*«Iiiiract 1^05, 20 timbers, 200 lupees; and the same in 1206 and 1207 ; 
with C and value 1 ,000 rupees. The plaintiff was security, under this 
D; find engagement, for the conveyance of the timbers to Nawaubgutige, 
that A, on their way to Calcutta, under pain of forfeiting 5 rupees per 
who was It stated by the plaintiff in bringing the present 

^ action, that in 1204, forty timbers were forwarded bv him from 
convey- Morung; that, on their arrival at Nawaubgunge, the filaintiff 
ance to a required a receipt for them from the agent of Shamchurn, and 
distance to deliver them, but that the agent refused to receive them; 

had no * timbers being in consequence left on the plaintiH''s hands, 

legal right he forwarded them to Calcutta in charge of his brother, for sale 
or interest qh his private account; that, when they arrived at Busbareea, 
afteMbeir Presidency, several persons offered to purchase them at 

convey- rupees per limber; but that Shamchurr/s people took forcible 
ance to possession of them. The plaintiff, therefore, sued for the sum 

that dis- stated in the plaint, as the value of them at the price offered at 
tance. Busbareea. The defendants denied that the plaintiff' had any just 
claim relative tu the timbers, stating, that the agent of Shamchurn 
received them at Busbareea, in ronformity with the contract, and 
that the plaintiff could have had no title to sell them on his private 
account. As the agent of Shamchurn had refused to give a 
receipt for the timbers at Nawaiihgtinu'e, on the tender of them 
there by the plaintiff, according to his part of the engagement, it 
was the opinion of the Ziliah Judge, that the plaintiff was autho- 
rized to forward them for sale on his private account, and that 
Shamchurn, in taking forcible possession of them at Busbareea, 
which, from the depositions of witnesses for the plaintiff it would 
Ippear he had done, was responsible to the plaintiff' for the sum 
At which the latter could have disposed of them. Judgment waa 
therefore given in the plaintiff’s favour, in the Zillah Court, for 
recovering the amount claimed ; with costs against the defendant* 
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On appeal by the defendant from the above decision to the ^808* 
’Provincial Court of Moorsliedabad, that Court concurred iu it, and ■ ■ '■■■ 
^fHrmed it, with costs as-aiiist the appellant, and interest on the n« irs of 
sum adjudo^ed, from the date of the a(‘tion. SlinincUuri 

On a special appeal which the Court of Sudder J^®wanny 
Adawlut judged It proper to admit, from the above decisions, theomrSiag. 
Court reversed them, for the following reasons; 1st, the Court 
observed, that the pl.iintid’s nfft:r of ilelivering to the agent of 
Shamchiirn, at Nawaiibgunge, the timbers which lie stated to have 
been brought from Moriing, was a virtual acknowledgment that 
they were on account of the insialnient due to Shanichuni, under 
the contract of Bhitrce and Mndaree, for the year 1*204; and it 
appeared to the Court, that on the anival of the timbeis at 
Nawaubgnnge, whether OinrSing, the surety for their conveyance 
to that place, obtained a i*eceif)t for them or not, so long as he 
'Could jjrove their conveyance thus far, that part of the engage- 
ment for which he was answerable was performed, and from that 
time, he had neither any interest in the timbers, nor any responsi- 
bility nspectiiig them ; and it was ascertained that the agent of 
Siianichiirn, who refusal to grant a receipt for the timbers at 
Nawaiibgiinire, did so on the eruunrj that no receipt w.is demand- 
able before they sliould ai rive at the place of their final destination. 

It was further ascertained, that Mndaree, one of the parties to the 
engagement, came wiih the timtiers from Nawaubgnnge to Bus- 
bareea, as well as the brother of the claimant, and that Mudaree 


resist* d the proposal of the other to sell the timbers, declaring, 
that they must he delivered to ^hamchllrn, the predecessor of the 
appellants, in (lischari:e of tlic instalment of 1204; and it also 
appeared that, on the agent of Shaiiicliurn taking possession of 
them at Bnshareea, Mud.irce took a receipt from him, as having 
delivered the timbers in pursuance of the contiact. Independently 
of these circumsrnMce<, it was observable, that the present claim 
was not brought forward by Omr Sing until after the death of 
Shamchurn, which was several years after the transaction look 
place; whereas, had Omr Sing supposed the claim to be well 
founded, there was no reason why he should have failed to prefer 
it during the life-time of the ])ersoii to whom it was alleged to 
attach. The Sudder Dewanny Adawliit (present J. 11. Ilarington 
and J. Foml)eile), accordingly, being of opinion that Shamchurn, 
of whom the appellants were heirs, was justified in taking posses- 
sion of the timbers at Busbarcea, in pursuance of the contract, 
reversed the decrees passed by the Zillah and Provincial Courts, 
with costs, iu each of the Courts, payable by the respondeat. 


▼OL. 


K K 



250 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


SHEIKH BAHAUDER ALF, Appellant, 

versus 

Aug. 8Ui. sheikh DHOMUN, MUSSIIMMAUT maun BEEBEE, and 

NUSRUT AM, Respondents. 

Claim to 7 THIS was an action brouudit by Bnbauiler Ali in the Zillah 
Mudud^ Court of Tirhoot, on the 24ih of August 1801, or 1st of Bhadon 
math ea- of the Fus/ee year 1208, to recover from Sheikh Uhomun, &c. the 
tale, on the sum of 5,250 rupees, as prniliice,diiriiiir the years 1206, 1207, and 
tli^t share of a 7 ana share of inouziis Shah pore, &c\ 'I’he annual 

being the produce of the whole was estimated by the plaintiff at 14,000 
plaintiiTs rupees. It was set forth in the plaint, that the estate, of which a 
right as one 7 ana share was stated by the plaintiff to be his right, was acquired 
of the per”*” 1 176 by the kite Mohib Ollali, exempt from revenue, by 

son by mududmnsh, under a grant from the King, at Delhi, in 

whom the i\itfurz€e or substituted name of his mother Kheir-oii-Nisa ; that 
estate W 1 I 8 that the irrantee was in possession till his decease, in 1205 ; that, 
cliiidren, he hud pieviously to his death drawn up a 
obtained written inslninient, lieciarinii: his heirs t«) be the plaintiff, son 
by the ac- of his elder sister ; Dulerl Ollah, son of his youni^er sister ; and 
qiiirer. in the defendant Maun Beebee, his wife ; and assigning to the latter 
ititnted ^ ^ share of the estate, and to the two former 7 anas eacli ; 
name of a that, as the estate had been faimod to the defendant Nusrut Ali, 
female re- he remained in possession after the death of Mohib Ollab ; but 
latiun, that, on a renewal of Ins pottahs being refused in the beginning of 
appareU^ 1206, he, in concert with the other defendants, had disputed the 
intention plaintiffs title to any part of the estate. The plaintiff accordingly 
ofcnahliriff Sued for the produce of 7 anas. The defendants denieil the plain- 
her to take riff’s title to any share of the estate, insisting, that, under the 
grant in favour of Kheir-on-Nisu (whom they stated to have been 
death,) of the mother of the defendant Dhoinun, and not of Mohib Ollah,) 
no avail, the estate was the propeily of Kheir-on Nisa in her own right, and 
^der the Mohib Ollah merely manaued on her part. The defendant 
Nusrut Ali staU-d liiinstlf to hold his farm fiom the defendant 
against the* Hhoiniiri, as soil and heir of Kheir-on-Nisa. Witnesses for the 
right of the plaintiff deposed, u.s staled by him, that Kheir-on-Nisa, whose 
legal heirs name appeared in the erant, was only the nominal grantee ; and 
grantee.*^*A Mohib Ollah, to whom the grant was aclually made, possessed 
6anashare,^s proprietor, and was such at the lime of his decease. Under the 
to which written irtstrmnent, adverted to by the plaintiff in his statement, 
the claim- purporting to have been executcil by Mohib Ollah, the Zillah 
cd*eiitftlS* J'*dge considered the plaintiff entitled to 7 anas of the estate, and 
as heir, consequently to recover the piodinn; of the share during the years 
adjudged specified in the plaint. The sum, however, claimed as the pro- 
to him witbriuce of those years, was not admitted hy ilie defendant Nusrut Ali, 
lSts!°*^Re- person in possession as farmer), who affirmed the annual 
uiaiiiing produce to be only 1,200 rupees; and as the plaintiff declined 

shares bearing the expence of an aumin^ who should be deputed to the 

^aiue time determine the amount, the Zillah Judge adjusted the 

adjudged to account at the rate stated by the defendant. By this computation^ 
oUierludis^ Sind deducting for charges of collection^ the sum due to the plain- 
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tiff was 1,427 rupees, which amount was accordinply adjudged to 
him in the Zillah Court, to be recovered from the defendant 
Nusnit Ali, together with possesion of the 7 ana share. The 
costs were given ngaiiist the defendants joinily. 

On appeal by the defendants from the above decision to the 
Provincial Court of Parna, that Court oid not concur in it. The 
instrument, purporting to have been executed by Mohib Ollab, 
assigning to tlie claimant a 7 ana share of the estate, was rejected 
by the Provincial Court as suspicious and not established. The 
Court ascertained, from fuither evidence, that Kheir-on-Nisa, 
whose name appeared in the grant, was not the mother of Mohib 
Ollah, but the daughter of Miissummaut Kahima, his wife's sister ; 
and that, being childless, he had always treated her as an adopted 
daughter of liis own : and it appeared to tlie Court that his obtain- 
ing the grant in her name was with the view of settling the estate 
on her, and that it was her property under the grant; so that 
Sheikh Dhomun was entitled to it as her heir It was accordingly 
concluded that the claimant had no title to the 7 anas, which he 
alleged to be his right. 'J'hc decree passed hy the Zillah Judge, 
in favour of his claim to the produce of it, was therefore reversed 
by the Provincial Court, with costs against him in both Courts. 

An appeal was preferred by the (‘laiinant fiom the above deci> 
sioii to the Sadder Dcw’nnny Adawlut, on the pleas of the grant 
having been merely in the /*Mr 2 :cc nuiiic of Kheir-on-Nisa ; and of 
his right as an heir of the real grantee, MLohib Ollah. By a ques- 
tion proposed to their i\1r)i)hurniniidan law oflicers, the Court, in 
the first place, ascertained, that furzre ur fictitious names, in 
grants, have bemi frequently used in Iliiidostan, and have not 
been held to be illegal; that the right of property vests in the 
person to whom the grant is actually made, and not necessarily 
in the person whoso nnine is made use of. The following ques- 
tions, coinciding with the Court’s view of the circumstances of the 
case, were then proposed to the law oflicers; 1st, if Mohib Ollah 
acquired the estate for liims df, and caused the ///r zee name of his 
wife’s nicec, Khf^'r-on-Nisa, to he insert ed in the grant, with the 
intent that he might have possession himself during his life, and 
that the estate might go to Khrir-on-Nisa at his decease, on the 
strength of the grant being in her name: in such ras^, after the 
decease of both of them, to the heirs of which person will the 
estate devolve ^ If it devolve to those of Mohil> Ollah, to what 
shares will the appeilaiit iJ.iliuuder Ali. and the other lioiis, be 
respectively entitled, under tiie Moohummudaii law of distribution ? 
2nd, if the heirs of xMoliib Oll.ih, the grantee, were his widow 
Maun Beebee ; Bahauder Ali, the son of his sister; anfl Direel 
Ollah and Bechoo, sons of another sister ; and if (as stated to the 
Court by the appellant) both sisters survived Mohib Ollah ; or if 
(according to the rcspoiuients) both died before him ; and if 
Dnleel Ollah has since died, leaving a brother, his heir; to what 
shares of the estate will these persons be respectively entitled ? 
The answers to these references were as follow: Ist, if Mohib 
Ollah obtained the grant for himself, his having caused the furzee 
name of his wife’s niece, Kheir-rvi-Nisa, to be inserted in the grant, 
with the intent specified, wi^*" vail in law, as it was not in his 
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power tliiis to dispose, after his death, of property which he ac«^ 
“~7 ^ quired for himself, and of whic^ during^ his life, he was actual 

BHliHuder P*'^!**’*^^®*' 5 such property being: ^ law descendible at his decease 
All, r. heirs. 2nd, if both sisters of the grantee survived him. 

Sheikh and afterwards died leaving issue three sons ; and if the grantee 
Dliomiin, left no other heirs than his widow, and those sisters ; a fourth of 
111 "iTiVlann estate would devolve to his widow, and tl»e remainder to the 
Bi-heo, nnil equal shares; and on the demise of the sisters, 

^'usnu Ali. their heirs would succeed them. In such case, the distribution 
will be, 4 anas to the widow; 6 to Bahauder Aii, son of one 
sister; and 6 to the surviving brother of l3echoo, son of the other 
sister. Again, if both the sisters died before Uuleel Ollali, and 
his heirs were consequently, a ividow, and three relatives on the 
female side ; the distiibution will be, 4 anas to the widow, and 
equal shares of the remaining 12 anas, to llahaiidor Ali, Duleel 
Ollah, and Beclioo ; and, on the decease of Duleel Ollah, his 
sliaic will fall to his brother. On receiving these opinions of 
ibeir law oflicers, it appeared necessary to the Court to call for 
evidence respecling the relative periods of the decease of Mohib 
Cilali, and Ids two sisters ; but as the appellant, on being required 
to do so, failed to fnrmsli proof on this point; and as Bechoo, 
and a person named ShuniMicldin, who, it subsequently appeared, 
vjis a biother of that person, and then fore one of the joint heirs 
of bis iiiotber, after coming forward, and being admitted parties in 
the appeal, stated, ilie sisters to have survived Mohib Ollah, and 
consequently admitted the right of Bahauder Ali, tbc appellant, to 
the b ana siiaiv provisionally awarded by the opinion of the law 
oiheers ; it appeared proper to the Court to ground their judgment 
accordingly; especially as Maun Beebee, the other heir, in a razee^ 
nameh hied by her in conjunction with Bahauder Ali, had virtu- 
ally admitted bis title. Accordingly, the Court being satisfied that 
Mohib Ollah w'as actual proprietor of the estate till the time of his 
dect asc, w hich was several years after the death of Kheir-on-Nisa, 
it was (letei niiiied, agreeably to the opinion of the law oflicers, that, 
on ihe death of the grantee, the estate vested solely in his heirs, 
who Wife a widow, and two sisters ; and that, on the decease of the 
two sisters, their shares devolved to their lespective heirs; and tiie 
Cniirt, in coiisequeiice, reversed the decree passed in favour of the 
title cf Klicir-on-Nisa by the Provincial Court. The distiibution 
iiiulcr ilie decree of the Sudder Dewunny Adawlut (present J. 
Ilarinirtfin and ,1. Fonibelle) was this; of the estate of Mohib Ollah, 

4 anas being reserved as the right of the widow Maun Beebee, 6 
anas were (lcclaie<l the right of the appellant Bahauder Ali, as the 
heir of the cider si>ter of Mohib Ollah, and 6 anas the right of 
Be'-brio and Sbiiinsinloin, as tlie heirs of the other sister ; and 
possessii-n was adjud'^ed to them accordingly. The produce of 
the years spec fied in the original plaint was at the same time 
adjudged to the appellant Bahauder Ali, for the share declared 
to be his light, proportionately to the rate settled by the Zillah 
which Baliaiider All admitted to be correct. The other 
liciis Bf( boo and Shiimsiiddin, not having been originally parties 
in t' e suit, did not obtain a judgment for the produce of those 
ycats^ but were left to sue for the recovery of it, in the event of its 
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being refused by the party who had been in posseasion of the 
estate. The costa in each of the Courts were made chargeable to 
the respondents, (a) * 


LAL ROODERPURTAB SING, a Minor, (with his Guardian isos. 

Dooroapersiiad,) Appellant, 

versus Sept. 2ad. 

LAL DHOKUL SING, Rtspondent. 

THIS was an action brought by Bickrumajeet Sing (the father Claim to 
of Lai Dhokiil Sina) i" the Zillah Court of Allah ihad, on the 29tli re- 
of August 1803, or 2fith of Bhadon of the Fuslee your 1210, 
recover from Lai Isruj Sing (the father of RooderpurUh) on the 
ground of hereditaiy liirht, the talook of Dya, comprising about athc plai.n- 
moiety of perguiinah Khciragurh. The jumma of this talook was^“t'» rij(ht 
stat«'<l at SO.nOO rupees:. It was set forth in the plaint, that 
pl.iiiitifF and t!ie licfendant weie descended from a common aii> r^a iy 
cesi -r, who was zemindar of Kheiraiiiirh; that, on a division of the lapse of 
estate, the talook of Maunda fell to the immediate ancestor of »n- 

defendant, and tlie talook in question to the ance.stor of 
pluiiuiff; that the plaintilFhad been in possession of this talook till 
the end of the Fusloa year 1 183, when he was disnossessed by ti»e rpgnlHtion 
defendant; and further, tliat two villages belonging to the z^niin- yu.t, at 
clary, which had been held by the Ranee of tlie plaintifT till 
decease in I v?04, had, ai that time, been forcibly taken possessi >11 jHiion 2, 
of by the defendant. I’he defendant denied the right of the filain- i805, tho 
tiff to any part of pergunnah Kheiragurh. He stated, that it had 
clesceiulcd entire to one heir, for many generations; that 
grandfather, Odwunt Sing, to whom he succeeded, was for a Ion ^ p^aring to 
period in sole possession; that he himself had possessed solely s'tice linre held 
bis grandfather’s decease; and that, at all events, the claim of 
plaintitf was barred on account of the lapse of time, under the 
of limitation. — As it was admitted by the plaintiff that he had not than twclro 
been in possession of the talook claimed by him since 1 183, a pe- years ante- 
riod of twenty-six years before the present action, the Zillah Jiidge®^”*:^® 
(on the *Jinl of .January 1804) dismissed the claim, as not cogniza-^ e suit, 
ble, under the 15th section of regulation 3, 1793, which limits the 
coirnizunce of suits to twelve years from the cause of action. The 
costs, however, were made payable by the parties respectively. 

(ft) Two important points were determined by the judgment of the Snddcr 
Dewaiiiiv Adrtvvliit in this chiiho, foiiiidoil on the expositions of the Mooliiiin- 
iinidati Ifiw, ^ircii by the law officers of the Court; 1st, that a tyrant obtHiiied 
Ins ficiitioiis, or siihstitiited nHine, is not illegal ; and that the property con- 
rcyed by such jrrantis vested in the real, not in the noiiiiiml srrantee; 2nd, that 
n pLM’soii ohtaiiiinp: a irraiit in the name of another, with an intention to hold 
the propertv himself during his life, and to senire the snrees'.ion of the nominal 
grantee on his death, rannot thereby ilefeat the rielit of inlieritanee of his lawful 
heirs, who arc entitled, on his demise, to succeed to the property of which he died 
possessed, ns part of his estate. In explanation of the opinion delivered by the 
law officers on the second question, ** that a person cannot thus dispose, after 
liis death, of property acquired for himself,” it should he reineiiihered, that the 
Moolininiiiiidan law restricts tesramentury bequests to a third of the testator's 
estate. See case of Uiizia Begniu, v. Aka Moohuiumud Ibrahim, August 8th, 180€« 
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1808. On appeal by the plaintiff from the above decision to the Provin-^ 

cial Court of Benares, that Court, on taking: up the cause (after the 

del! urtaii regulation 2, 1805) issued an order to the Zillah 

Shig/r.” •^udge to examine witnesses named by the claimant (inhabitants of 
Lai Dlio- Kheiragurh), respecting the right of the claimant to the talook, and 
kill Sing, his alleged dispossession. Tt appeared to the Court to be proved, 
from their testimony, that the talook was the hereditary property 
of the claimant, and that he had been wrongfully dispossessed in 
the year 1183: and the Court did not consider the defendant or his 
ancestor to have been in possession under a bond fide title for twelve 
years before the suit was instituted. Hence, as under the 3d section 
of regulation 2, 1805, the period of twelve years prescribed by the 
former rule of limitation for the cognizance of suits, is declared to 
be not applicable to claims respecting landed property, of which 
possession has been obtained by fraud or violence, either by the 
actual occupant, or by the person from whom he derived his title, 
and which has not been subsequently held under a fair and honest 
title during a period of twelve years antecedent to a claim preferred 
to it, it appeared to the Court, that, under these rules, the cogni- 
zance of the case in question was not barred; and the Court, 
considering the claimant entitled to recover the talook, as his right 
by inheritance, passed judgment in his favour, reversing the Zillah 
tlecree; with costs in both Courts payable by Isruj Sing. 

Soon after Isruj Sing had preferred an appeal from this decision 
to the Sudder Dewanny Adawlut, on the plea that the case was not 
cognizable either under the former, or newly enacted, rules of 
limitation, he died; as did also Bickrumajeet, the plaintiff; and 
they were each succeeded by their heirs as appellant and respon- 
dent in the cause. On consideration of the case, the Sudder 
Dewanny Adawlut did not concur in opinion with the Provincial 
Court respecting the claim being cognizable under the regulations. 
It had been admitted by the ancestor of the respondent, in his 
original plaint, that the ancestors of the appelhtut had been in sole 
possession of the zemindary since the beginning of 1184, a period 
of twenty-six years before the suit was instituted; and, from two 
documents of the appellant, viz. TLpnrwana from the Nawab Vizier, 
and another from the resident at Lucknow, both dated in the 
Fuslee year 1190, it appeared to the Court to be proved, that 
Odwunt Sing, to whom Isruj Sing (the original defendant) suc- 
ceeded, was in that year confirmed and acknowledged, by the 
Government for the time being, as sole zemindar of the pergunnah ; 
and it whs both proved and admitted, that, on the decease of 
Odwunt vSing in the year 1200, ten years before the present suit, 
Isruj Sing had succeeded to the zemindary, and had since held it 
by right of inheritance. Under the circumstances of possession 
having been held by Odwunt Sing for ten years with the authority 
and sanction of the government of the Nawab Vizier, and for ten 
years by Isruj Sing, his successor, by right of inheritance, the 
objection taken by the Provincial Court, namely, that possession 
of the zemindary bad not been held during twelve years before the 
present action under a bond fide title, that is, a title which the 
possessor must have believed to convey to him a right of possession 
and property, appeared to the Sudder Dewanny Adawlut to be 
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inadmissible. With respect to the two mouzas, held by the Ranee 1808 * 
of Bickriimajeet Sin^ (the original plaiuti£f)f until ner decease in 
1204, within twelve years of the date of the present suit, the Court Lai Roo- 
observed, that the claim to them stood precisely on the same rpurtsb 
ground with the rest, it appearing that they were held by her as a f 
personal maintenance, lapsing to the zemindar at h^ demise, and sing, 
that the tenure of them was not connected with any separate ques- 
tion of proprietary right. The Sudder Dewanny Adawlut (present 
J. H. Harington and J. Fombelle), accordingly, being of opinion 
that the cognizance of the claim preferred by the respondent's 
father was barred under the rule of limitation laid down in the 15th 
section of regulation 3, 1793, as well as under the modification of 
that rule, contained in the 3d section of regulation 2, 1805, re- 
versed the decree of the Provincial Court, and dismissed the claim; 
with costs ill each of the Courts chargeable to the respondent. 


HUREE MOHUN THAKOOR, Appellant, 
versus 

RAMNARAEN DEO, Respondent. 

HUREE Mohun Thakoor, who commenced this suit in the qu a siim- 
Zillali Court of Tiperu, on the 31st of August 1805, or 4th ofmarysuit 
Srawun of the Bengal year 1212, had purchased at public sale the hy the pur- 
zeinindary of perguniiah Patkurra, in which a dependent tenure,®***®.®''.®^* 
comprising niouza Konlapore and Adumsar, was held by the de- against 
feiidaiit. The plaintiff stated, that, according to actual survey tenant, for 
and measurement, the rent payable on the lands tenanted by the^Q^^^^he 
defendant, for the year 1211, at the rate of similar tenures in ^he 
periunnah, was 1,326 rupees ; after deducting from which the sum tenant, who 
of 605 rupees, paid up to Cheit of the abovemen tioned year, there pleaded a 
remained a balance of 721 rupees due, for that year, from the de- fi^cd^am- 
fendant ; which the plaiotiff sued to recover by a summary process. 

The defendant refused to pay rent to the plaiutifi* at the rate de-ghown 
manded by him, alleging, that both the mouzas were held by him cause why 
jit a inokurreree or fixed jumma. For the mouza Konlapore, he pro- rent de- 
duced a poffa from the late zemindar, fixing the janima^ at a reduced 
rate; but the Zillah Judge rejected it as illegal, under the rules be paid, 
contained in regulation 44, 1793, which prohibit proprietors of such rent 
estates from fixing the jumma of dependent landholders for a longer 
period than ten years. As it did not appear that the defendant had 
entered into any engagement with the plaintiff for the lands oc- under re. 
cupied by him, or had shewn cause why the rate demanded should guUtion 7, 
not be paid by him; the Zillah Judge, under the summary process 
directed in the 15th section of regulation 7, 1799, for the recovery 
of arrears of rent by a zemindar from his tenants, passed an order feodant to 
for the recovery of the sum in question, and costs, by the plaintiff ; bring a re- 
leaving an option to the defendant, should he think himself ag- *”lt> 
grieved, to institute a regular suit. 

On appeal by the defendant from the above decision. of the com^tent, 
Zillah Judge to the Piovincial Court of Dacca, that Court was of u sucb 
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iSOBv opinion, that a.stbe zemindar claimed rent at the pergunnah rates, 
— and tt{[C tenant aliesred a riglit to a mohyrreree tenure, the Zillah 
*11^ to ^iidg^ewas pot authorized to pass a summary judgment on the 
case, hut should have referr^ the plaint iff to establish his claim by 
ciMun, ifin- a regular suit» The Court therefore annulled the summary deci- 
der jhc sion passed ihi^^vour of the zemindar, with an order that the costs 
of*ro'Mii”* *he parties respectively. 

tioi??'* ^ special appeal by the zemindar from the above decree to 

1799 , not the Sudder Dewaniiy Adawliii (present J. H. Harington and J. 
appealable, Fombelle), this Court was of opinion, that the Zillah Judge was 
(except ea competent to pass a summary decision in the first instance, under 
gronncia,F‘'^^^ 15ih section of regulation 7, 1799, with a view to an immediate 
iiiHlei- the adjiistmei]|.t of acepunts between the parties, according to the pro- 
18 th sec- ft'ssed object of that regulation ; and further, that such decisioa 
**' "d' t was not appealable (except on special grounds) to the Provincial 

ngi “***“•- untler the, 18th section of the regulation, which declares 
that the summaiy judgments authorized hy section 15, are not sub- 
ject to appeal, as any person considering himself aggrieved by 
them, can have his reniedy.,by a regular suit. The Court therefore 
annulled the judgment of the Provincial Court, and confirmed the 
summary' decision passed against the respondent, by the Zillah 
Judire, with an option to the respondent to biing a regular action, 
if he Ihoi'glit himself aggrieved by the acijiistmeiit made of the rent 
payable on his lands. The costs in each of the Courts were at the 
same time adjudged against the respondent. (a) 

.(«) The Provincial Cmirta being empnii’crcd by tbc regulations to aflmU^e 
Special appeal fruiu tlic decrees of the Zillali and City Courts, in all cases where- 
in a regular appeal may not He to them, if, on the face of the decree, or from 
any information before the Provincial Court, it siiall appear to them erroneous 
or unjust, or if, from the nature of the cause, it shall appear of sufficient im- 
ptirtancc to merit a further investigation in appeal, the exception taken hy the 
Sudder, Dewanny Adaivliit to'ihe admission of ati appeal by the' Provincial Court 
iii this case, is, of course, applicable only to tlie adinFasion of it as a regular ap- 
peal, without any grounds having been assigned to bring it within the rule for 
special appeals ; in receiving which, the discretionary )iuthority given for the 
correction of erroneous judgments in particular cases, is directed to be used 
with caution ; and is declared not to entitle any party to demand, of right, an 
appeal to the Provincial. Court, in cases wherein the judgments of the Zillah 
and City Courts are provisionally made final. 
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TEJCHUND^ Zemindar of Bard wafi, Appellant, 4 
venus ^ 

JUGMOHUN RAI, (Heir of RA\tf5:AUNT RAl), ReSjiondjnt^P*- ^‘»***- 


THIS was an action brought by the Raja of* fl|lVd\^an 4if^lhe p**™* for 
Zillah Court of the district, on the i3th of July 1^?99, or 3l8t oflJJJ^®’ 
Asarh of the Bengal year 1206, a<:ain 9 t Jiigmohiin Rai aud two ton Jelnui- 
others, viz. Ramkaunt Rai and Rdmniiihee Gbose, for lie pro* dary which 
piietary light of the Turufs Rusukpoie and ^Poorj^aon, and of the dc- 
inouza Purobea. The annual jumma of the whole was stated 
8,056 lupces. It appealed that the lands jn questidki, on being 
sold by public auction, in the month of Jeth 1204, on account of trandulent- 
arrears of revenue due fiom the former propi ietoi s, were pui-*y ‘obtained 
chased by the late Ranee Bisheu Ronwur, the mother of the plain- JJ® 
tiff, in the furzee or substituted names of thiee ditferent persons, defendunt. 
The defendant Jugmohiui, who was now in possession of the The de- 
lands, afliimed, that the Ranee, finding difficulties with respect to |c“dBut 
the purchase money, resold them to him for 36,200 rupees, the 
sum for which she had bought them. The plaintifiT denied that title of the 
the stated resale was ever made, or the money received by his pUintifiTs 
mother ; and affirmed that the defendant had obtained possession 
by unfair means, ut his mothers decease, in 1205. He accordinglv hSicalc^on 
sued to lecover the lands, as part of the zemindary to which hii alleged 
he had‘succeedcd. The defendant Jiigmohun, on the other hand, couvey- 
admitting the piior purchase of the Rauec, rested his title on 
proof of the lesale to himself. For this puipose, after filing som'e 
papers purporting to be bills of sale, to Jiigmoliun, a» from the no- aod iMviog 
minal purchasers, he adduced an ikrarnameh^ or written acknow- failed to 
ledgment, purpoiting to have been executed by the late Ranee, 
aud reciting, that on puichasing Tmuf Riisukpoic, &c. at the ! j* 
public sale, she boirowed of bankets a conside able put of the meut’ given 
purchase money, and, not being able to npay them, resold the for the 
lands to Jugmohun for the same price she ga\e fur them, and 
bad received the money from him. This was elated^ the 1st of 
1204, and attested by three peisons. Xv/o of these weie 
c iteil by the defendants to prove the execution. They deposed 
that they were called to witness it; that they heard the Ranee 
spe.ik fiom behind the purdah or curtain where she was sitting; 
that tiny knew her voice; and that she said she had received the 
purchase money. They did not see the money paid. After the 
deleiidarit Jugmohun had declaied in Court, that he had no other 
proof of the resale, and could not adduce any to the actual pay- 
ment of the money, a person named Bunchanun Rai was called by 
him, who deposed, that he took the amount in gold mohui;|, fiom 
Jugmohun, to the residence of the Ranee; that, in his piesence, it 
was given inside the purdah or curtain, to the Ranee; and that, 
on being desired to count it, she did so, and acknowledged it to 
be correct. No evidence to the execution or reality of the alleged 
deeds of sale was brought by the defendant; and as there yvas 
only one witness to the alleged payment of the purchase money,' 
who moreover did not profess to have seen the Ranee, but merely 
to have heard her voice, and whose evidence, from the ctt6um- 
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1808. stances attending it, as well as from the manner in which it was 

— given, was not considered worthy of credit; and as there was 

TcjcliiincY, moreover no receipt forthcoming for the purchase moiiey; the 
t-. .fnpmo- Zillah Judge considered the payment not established. Indepeii- 
iion Rui. Qf frQjji strong suspicions against the ikrarnameh, he 

did not consider the evidence adduced to its execution sufficient to 
piove it. It was his opinion, that the alleged resale had been pre- 
tended, by Ramkaunt the father of Jugmohiin (who had been 
mokhtar of the Rance*s estate), with a view to defraud the Ranee 
or her successor; and' as he considered the ftanee to have been 
the real proprietor of the lands in dispute at the time of her 
decease, under her purchase at the public sale, and that the plain- 
tiff was entitled to them as her heir, judgment was given in his 
favour in the Zillah Court, for recovering them. The costs were 
made payable by the defendants Jugmohun and Ramkaunt; the 
other defendant not appearing to have had any share in the 
transaction. 

On appeal by these persons from the above decision to the 
Provinciai Court of Calcutta; the two Judges, who sat on the 
cause, differed in opinion. The Senior Judge considered the 
ikrarmmeh established ; that it aflbrded sufficient proof of a resale 
of the lands to Jugmohiin; and that the decree passed by the 
Ziiiah Judge against his title, should be reversed. The Second 
Judge concurred in the Zlilah decree and tlie grounds on which it 
was passed. The cause being for a value appealable to the Sudder 
Dewaniiy Adawliit, the Zillah decree was reversed, in conformity 
with the Senior Judge’s opinion, and judgment given for Jugmo- 
hun’s retaining possession of the lands. 

On appeal by the claimant from the above decision to the Sudder 
Dewaniiy Adawliit, this Court did not concur in it. The Court 
consid^ed, that the ikrarnamcli attributed to Ranee Dishcii Koti- 
wur was of very dubious authority, both from iis appearing that the 
two persons who were called by the respondent to prove it, and 
who deposed that they heard the Ranee, at ilic time, make a vcibal 
acknowledgment of its contents, bore such bad characters. as to 
make their evidence suspiCled; and also from the circumstance of 
Ranikauit^t, the lather of the respoinlent, having, at the time the 
resale toPtiis son was stated to have taken place, held the manage- 
ment and coiitroul of the Runee’s zemindary ; which, combined 
with its appearing that the reason alleged for the staled resale, viz. 
the Ranee’s want of funds, was not true; and with the circumstance 
of there being no piouf to establish the payment of the purchase 
money to the Hance, tboimli, if it had really been paid, there could, 
in all probability, have been no difficulty in proving the fact; 
afforded, in the opinion of the Qourt, strong ground to suspect, 
either that the written acknowledgment was false, or that it was 
obtained by undue means. This instrument therefore (the only 
proof on the part of the respondent to the alleged resale) not being 
considered by the Court as at all cofh^ietent to prove it; the Court 
determined, that the conveyance from the appellant's mother, on 
which the respoitjient rested his title, w^lf'pot established ; and that 
the appellant was entitled to the lands, as part of the zemindary to 
which he had succeeded. Judgment was accordingly passed by 
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the Sudder Dewanny Adawlut (present Harmgtoii and J. 1808. 

FombeHe), reversing^ the decree passed against the appeUaiit*s — 
claim by the Provincial Court, and confirming that pajssed by the/*’^**"“*** 
Zillah Judge, with costs in each of the Courts payable by^^the 
respondent. Mesne profits during the time the claimant had j^eeiv 
out of possession, were not adjudged, as no claim^had been pre- 
ferred to them; but a right of action was r.eserved.for their recovery, 
if not paid on demand, (a) 


RISHENMOHUN GOSAEN, Appellant, 1808. 

versus 

CHUTTER SING, Respondent Nov. 4th. 

THIS was an action brought by Chutter Sing in the Zillah On the 
Court of Midnapore, on the 1st of March 1802, or 9th of sail of A 

of the Bengal year 1208, to reeover*from Kishenmohun the mouzas 
Pucluirol, (fee. four in number, the annual produce of which was 
stated at 701 rupees; and 900 rupees, which had been awarded lands, 
against the plaintiff by a summary sentence, as amount of collec- which A 
lions forcibly made by him. These mouzas were situated in "**“?”* 
pergunnah Boggree, the zemindary of the plaintift’. It was stated 
in the plaint, that in 1191, the zemindary was taken out of the tentmee to 
plaintiff's hands, and held khasy under the management of the his step- 
collector ; that the mouzas in question were a part of certain lands 
assigned to him at the time, exempt from revenue, in lieu of the 
profits of his Zemindary, and were settled by him, berai khor o ivhich B 
•posh, or as a personal maintenance, on his stepmother Ranqe had uken 
Gobindmunee, who died in 1207. The plaintiff claimed them 
having reverted to him on her demise. The defendant had taken 
possession of them when the Ranee died, under a gift alleged to gift from 
have been made by her in his favour, shortly before her death. C; j»dg- 
He Affirmed, that the lands were settled on the Ranee, by the late 
.laduB Sing, the plaintiff’s father, in the year 1186, a separation I,’ 
having taken place between them, from mutual disagreeiQ^nt ; and been com- 
that the Ranee held them from that time. To prove Che gift in pecent to 0 
his favour, he produced a deed purporting to convey to him from 
the Ranee the right of property in the lands, dated the 2d of Foos hv 
1207. From an umulnameh, or order for possession, under date her, which 
the 30th Asarh 1186} issued by the collector of the district, and reverted to 
now produced on the part of the plaintiff, it appeared, that ^*1^**^ demise*^ 
Sing was then finally deprived of his zemindary by order of Go- ‘ 

(a) It may be noticed, that the provisions in section 27, regulation 7, 1799, 
against purchases at the public sales in fictitious or substituted names, bad 
not been enacted when the sale took place, at which Ranee Bishen Kouwnr 
purchased the lands which fonnei^ the subject of the present action. But, 
iudependently of this circumstance, both parties in the suit admitted the 
right of property to have been vested in the Ranee, and grounded their 
respective claims on a title deilved from her. It was'nol^ierefore a question 
before the Courts, whether the Ranee's purchase was^alid, or got; but, 
supposing its validity, which of the contesring parties Was entilled tO succeed 
to her rights, either by purchase, or inlieritauce. 
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Ternment, on the grotind of contumacy, and his son the plaintiff 
invested with it in his stead : and the plaintiff proved, by a 
•purwana of the collector, dated in 1191, that the zemindary 
» having fallen into arrears, was then taken into the management of 
the collector, and that lands, of which those in question form a 
part, were then assigned to the plaintiff. The Zillah Judge, under 
the contents of t)ie umulnameh ahovemen tinned, did not consider 
Jadub Sing to have been authorized to settle the lands on Ranee 
Gobindmunee in any part of the year 1186, even allowing him to 
have done so; and, moreover, it appeared to the Judge, that the 
settlement of the lands on the Ranee had been made by the 
plaintiff, as stated by him. And since the Ranee, as holding the 
lands for a personal maintenance, was considered to have had no 
power to transfer them, judgment was passed in the plaintiff’s 
favour in the Zillah Court, for the lands, and sum, claimed by him, 
with costs against the defendant. 

The Provincial Court of Calcutta, on appeal to them by the 
defendant from the above decision, concurred in it, and confirmed 
it. 

On a further appeal by the defendant to the Sudder Dewanny 
Adawlut (present B. Crisp and J. Fombelle), the respondent ex- 
hibited a purwana^ by the collector of the district, dated in 1191, 
containing the official order for assigning the lands, of which the 
disputed mouzus form the chief part, for the maintenance of the 
respondent, and reciting, that those mouzas were assigned over by 
the respondent to the Ranee; but without any mention of their 
having been before assigned to her by Jadub Sing, as alleged by 
the appellant. The Court did not believe any such assignment to 
have been made : and, as the lands were evidently a part of the 
Boggree zemindary, and the appellant, who rested his title to 
them on a gift from the Ranee, was unable to prove that the 
Ranee possessed such right in the lands as to authorize her to 
alienate them; and the lands, having been settled on the Ranee 
only as a personal maintenance, reverted to the zemindar at her 
demise ; it was finally adjudged, that the respondent was entitled 
to recover them. Judgment was accordingly passed by the Sudder 
Dewanny Adawlut, affirming the decrees of the Zillah and Pro- 
vincial Courts, and dismissing the appeal with costs. 



CASES IN fHE SUDDER DEVfANNY ADAWLUt. 


261 


NUNDKOMAR RAI, and RUOHOONUNDUN RAI, 1808. . 

(Paupers), Appellants, ' — 

versus ' Deie. 2nd. 

RAJINDURNARAEN, Respondent. 

TF1IS was an action broug:ht by the late Ranee Jydoorgra in the Claim by 
Zillah Court of Rungpore, on the 22d of April 1802, or 12th of*^® 
Bysakh of the Bengal year 1209, to recover from Rajindurnaraen 
the zemindary right of pergunnah Muntuhna, the annual assess- tinned on 
ment on which was stated at 22,492 rupees. *rhis pergunnah was bcrdeccaie, 
formerly the zemindary of Nurindnrnaraen, the husband of the}*^.**®? 
plaintiff; who died in the Bengal year 1193. The plaintiff stated, " 

that it devolved to her at his decease, and remained many years to recover 
in her possession; that the defendant, who, from his infancy was Possession 
brought up in her house, had fabiicated a deed of gift for 
estate, as fiom her, in his own favour; and, by means of false 
representations made in her name to the collector of the district, estate, dis- 
in concert with Gourikaunt Ilai, late gomashta or manager of on 

her affairs, bad contrived to obtain possession. The 
affirmed, that, after the decease of Nurindnrnaraen, he was ’ 

adopted by the plaintiff, under a written authority for that purpose entitled to 
from her husband; and that, when he became of age, the plaintiff hf un- 

made over the estate to him, by gift. He added, that there had 
lately been disputes between himself and the plaintiff, in conse- Vido^ 
qiienoe of a refusal on his part to assign to her daughter a share (as adjndg! 
of the estate ; but affirmed, that there was no ground to support^*! ***** 
the present claim. In proof of the gift, and of his having prorinriiil 

obtained possession of the estate, the following documents were 
adduced by the defendant; 1st, attested copy of a deed of gift since the 
by the plaintiff in his favour, dated the 2Gth of Phagiin 1 206 , 
reciting, that her husband authorized her to adopt a son, as they 
had no children; that she accordingly adopted the defendant, eNtate left 
when an infant; that she was now become infirm from age, and he by her 
qualified to manage the estate; and that she theiefore made over 5 
to him the whole of the property, with a provision that he should 
maintain her for life. 2d, attested copy of a paper of the same [he defen- 
date, entitled durkhast ikharijee^ addressed by the plaintiff to dant being 
the collector of the district, representing her adoption of the de-JJ**? 1*^*1 
fendant, and bis being qualified to manage the estate ; and praying * 

that he might be invested with possession, and his name substituted hs adopted 
as proprietor. Sd, umul-nameh^ or order of the collector, under son. 
date the 11th of July 1801, or 29tb of Asarh 1208, reciting the 
contents of the plaintiff's petition, and investing the defendant with 
possession of the estate. On proof of the voluntary execution of 
the deed of gift, and transmission of the dnrkhast i kharijee to 
the collector, and consequently of the legal entry of the defen- 
dant, the Zillah Judge, considering the estate to have been legally 
transferred to the defendant, by the gift from the plaintiff, decided, 
that the plaintiff’s claim to recover could not be maintained, and 
accordingly passed judgment against her, with an injunction to the 
defendant to afford her a suitable maintenance for life, as provided 
in the deed of gift. 
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1^08. In Ibis interval the plaintiff died ; and Nundkomar Rai and 
■ ^ ' Rughoonundun Rai, alleging themselves to be the heirs of her 
'husband, preferred an appeal as paupers, from the decision passed 
^J^against her by the Judge of Zillah Rungpore, to the Provincial 
|»5*'jCourt of iMoorshedabad. That Court, however, concurred in the 
decision, and af&rmcd ir, dismissing the appeal. 

Riyiiidtir* ^ further appeal to the Sudder Dewanny Adawlut (present 

J. H. Harington and J. Fombelle), this Court observed, that the 
deed of gift could not establish the title of the respondent, as 
Ranee Jydoorga was not legally authorized to alien the estate left 
by her husband, without the consent of his heirs ; and that the 
respondent’s title must depend on his having been legally adopted 
by the Ranee, respecting which no evidence appeared on the 
proceedings. Evidence was accordingly taken on this point, by 
order of the Court, which established the adoption of the respon* 
dent to have been legally made by the late Ranee, after her hus- 
band’s death, under a written authority from him for that purpose. 
On the ground, therefore, of the respondent being legally in pos- 
session of the estate, as the adopted son, and consequently heir at 
law, of the former zemindar, the decrees passed by the Zillah and 
Provincial Courts against the claim, were ailirmed by the Sudder 
Dewanny Adawlut, with costs against the appellants, in the event 
of property bein»: found in their possession, and with the usual 
order, in the mean time (when the judgment is against paupers) 
that the respondent should advance a fourth of his pleader s fees. 


1803. 


HEIRS of HEDAYUT OLLAH, Appellants, 
versus 


Dec. 3rd. heirs of ROOPCHUND RAI and KUNWUl, LOCIIUN RAI, 

Respondents. 

Claim by THIS action was brought by the late Tledayut Oll.ih, in the 
A on Rand Court of Rungpore, on the I'ith of July 1804, or 30th of 

•Jaaion oT* of the Bengal year 1211, against the late Roopchund 
lands, as R^iy Hiid Kunwul Lochun Rai to recover a 4 ana share of 
having Chuk Maluncha, &c., as having been purchased by the 
been pnr- plaintiff from the defendant Kunwul ]..ochiiii, for the sum of 
B, 4,260 rupees. It was set forth in the plaint, that this pm- 
whopur- chase was made by the plaintiff, on the 21st Aughun 1210, in 
ebaaedthem the cutcherry of the collector of the district; that regular deeds 
from C. made cm in his name, and a receipt given him for the pur- 

that** * chase money, on the part of Kunwul Lochun, who had himself 
they were purchased the lands from Roopchund, the other defendant; but 
not his to that the two defendants had since colluded to defraud him of his 
the'au'to wherefore he sued to be put into possession. It was 

pleaded in the answer of the defendants, that the purchase stated 
fro'mC, by the plaintiff could be of no effect: that a previous conditional 
WBB con- g£i|e of the lands had indeed been made by Roopcliund to Kunwul 
d°d*Vnot 1,975 rupees, and deeds executed on the 

finally 1 1th of Bysakh 120^8 ; but that Kunwul Lochun paid, at the time, 
take eifret. 87^^nypees only of the purchase money, and executed a written 
On proof to,^||^a'getnent to pay the remainder on or before the 11th of Asin 
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1210, on pain of tbc sale being Toi4 and of no effect: that the 

lime expired without payment of the balance ; and that Roop« 

chund sued Kunwul Lochun in the Register's Court, on the engage* 
ment, nnd obtained a judgment, declaring the conditional 
ineffectual and void; that, while the suit was depending, Gholam^l^^^B 
Shah, an ofiieer of the collector, urged Kunwul Lochun to sell the w^lhi- 
share to him in the furzee^ or supposed name of Hedayut OlJah ; 
that Kunwul Lochun represented to him the probability of the sale apparently 
to himself being set aside, as it soon afterwards wms, and that he of avouUiig 
had no power to re-sell the lands; notwithstanding whicli, he was 
induced by Gholam Shah to execute a deed of sale to him in ^he 
name of the plaintiff, under which deed, void and of no eifect, the ijon of a 
plaintiff now claimed. Tiie Ziilah Judge, on consideration of the p oldie 
ease, rojocted the plaintiff's claim. There was no doubt of a sale 
having been made to the pl$iintiff, of the lands, as the property “f 
Kunwul I.OGhun, in the collector's cutcherry^ and that the plain tiff judgment 
paid the purchase money, 4,200 rupees; but this purchase was given for 
iu'ld to be of no effect, from its appearing, as stated by 
deiVridant», that the defenriant Roopchund had obtained a judg-*'**^" 
inent in the Register's Court against the other defendant, on the 
wr.ttcn engagement (whirh was then received in evidence on the 
admissitui of Kunwul Lucliun), derJaring the sale of the lands to 
Knnwul Lochun of no effect; so that they could not have been 
legally transferred by sale from Kunwul Lochun to the plaintiff. 

Judgment was iheudore given in the /illah Court, dismissing the 
piainUii's cluirn to posst^sion of the lauds, hnl directing at the 
same tiim*, that Kunwul Locliun should refund the purchase 
iniJiiey, to the plaintiff, under liis receipt for the amount. It was 
ordered that the daft ndant, Kunwui Locliun, should pay the costs 
of himself and the plaiiiliil'; and that the plaintiff should pay 
tln.se of ihe other defendant. 

On appeal by the plaintiff fiom the above decision to the 
Provincial Court of MoOishedabad, that Court concurred in ir, and 
disn:i.sscd the appeal, with costs, 

Oa a furiher a|)peal preferred by the heirs of Hediiyut Ollah to 
the Sndder Dowaiiny i\dn\vUit, the appellants maintaining the 
assertion rcs[)ecting the collusion of the respondents, and stating 
that they could prove the payment of the whole puichase money 
by Kunwul Lociinii to Roopchund; the Sudder Dewaniiv Adawlut 
called for certain further evidence; and after the receipt of this 
evidence, (vi/. the deposition of Kazee Moohummud Sabir, and a 
receipt from Kunwul Lochun to Roopchund for the purchase money 
of the lands) the Court, on a consideration of the case, reversed the 
decieesof the Ziliah and Provincial Courts, for tiic reasons which 
follow: 1st, a bill of sale for the lands in question from Roopchund 
to Kunwul Lochun, under date the 11th Bysakh 1208, or 22d of 
April 1801, and tiie receipt from the latter, of the same date, both 
staled the whole purchase money to have been received ; and it 
appeared from the evidence of the cazee who attested the deed, that 
Roopchund then acknowledged the receipt of the purchase money, 
previously to the cazee^s affixing his attestation. 2nd, according 
to a report from the Collector of Rungpore, relative to the circum- 
stances .attending the purchase of Hedayut Ollah, it appeared, that 
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1808. Kunwul Locliun, having- made away with stamped paper entrusted 
to his charge, to the value of 16,000 rupees, was apprelieiided at 
° instance of the Collector, and called on to give in a list of his 

011ah%. property, to be sold for making good the balance ; that, among 

hat 
of 
the 

Lochuo* tiansacliun) and of Ramchunder Bose, Roopchund's mokhtar or 
Rai, confidential agent, without any objection, or claim to the lands on 
behalf of Uoopcliund, being made by those persons; and that they 
were both among the bidders for the lands when they were put up 
for sale and purchased by Hedayut Ollah, for the sum of 4,269 
rupees, as stated by liim; and that no mention was then made to 
the Collector of there being any conditional engagement from 
Kunwul Lochun, or of Roopchund's disputing his title to the lands 
under the previous conveyance. 3d, it was clear that the lands 
were sold to lledaynt Ollah as the property of Kunwul Locliun, to 
raise part of the balance due from him on account of the stamps, 
and that the deeds of conveyance, as produced in Court, were given 
in Kunwul Lochun's name; and there was proof that tlic title deeds 
in the former trail sacdoii remained all along in possession of 
Kunwul Lochun, whereas, had the sale to him in reality not taken 
effect, it was not piobable that such would have been the case. 
Moreover, from the contents of a private letter from Anoopchund 
to Kunwul Lochun filed in the former suit before the Register, relative 
to money due from Kunwul Lochun to the wiilcr of the letter and to 
Roopchund, bearing date after the expiration of the period speci- 
fied ill the engagement, it was inferrible, that the sale to Kunwul 
Lochun was then final and coin luded. Under these circumstances, 
the Sudder Dewaiiny Adawlul (present J. H. Harington and J. 
Fombelle) considered the alleged engagement of Kunwul Lochun, 
and tbe action brought on it in the Register's Court, to have been 
collusive, and pronounced them of no effect against tlie ascertained 
right of tlie late Hedayut Ollah to the lands, by the purchase from 
Kunwul Lochun, under which he claimed in the present case.. 
Judgment was therefore passed by ihe Sudder Dewanny Adawlut, 
reversing the decrees of the Zillah and J'roviiici:il Courts, and 
adjudging possession of the lauds lo the iippclhinls, as heirs of 
Hedayut Ollah; with inesue profits since the date of tlic sale. 
'I'he costs in each of the Courts were made payable by tbe 
respondent. 


Heirs of otner property, ne gave iii the lanas in question as his own; t 
Roopchund they were advertised for sale as such, with the knowledge 
Anoopchund, the brother of Roopchund (and a partv to 


Rai and 
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BISHEN SHAIII, (Pauper,) Appeilaiit, »«0S.* 

versvs 

UIIMURDUN SING, Respondent. > Uec.^. 

THIS was an action brought by Bishen Shahi in the Ziliah Courts® 
of Goriickpore, on the 27ih of April 1803, or 20th of the 

iPii5/ee year 1210, to recover from Urmurilun Sing the talook of cover a u- 
Bisheiipore, situated in pergunnah Seidhoo-jobna. The annual look in 
produce was stated at 5,197 i iipees. It was set forth in the plaint, ®'**“*‘ 
that the talook in dispute was the plaintiff’s hereditary property ; 
that, in 1198, Futih Shahy, the defendant’s father, in collusion proved that 
with the of the' pergunnah, caused a sale of the lands tbe talook 

to be made to him, as for arrears of revenue; that afterwards, on 
an investigation of the matter at the instance of the plaintiff, the 
sale had been rescinded, and purwanas issued for the plaintiff’s quence of 
being reinstated : notwithstanding which, the defendant still kept arrears of 
possession. The defendant stated, that the talook had been regu- 
larly sold to his father in the year 1791, under the government of5[*|\y^“ 
the Nawab Vizier, in consequence of the plaintiff’s not making public uf- 
regular payment of his revenue; and that, from, that time to the fi®®r, duly 
present, a period of fourteen years, the defendant and his J"^**"*'**®^*' 

had been in possession under the sale abovementioned, which, he 
would show, was conclusive. A deed of public sale, denominated of ibe 
bye sultance^ dated the 10th of Cheit 1198, under the seal ofNawnb 
Sheikh Durgahy, tehsildar of the pergunnah on the part of the 
Nawab Vizier, selling the talook in dispute to the defendant’s 
father for 3,000 rupees (the revenue of one year), was produced in concliiKive. 
Court by the defendant; and it was proved by his witnesses, that Judginrtit 
this sale was officially made to the defendant's father at a time when dlsmisBiug 
the plaintiff had absented himself, and was in arrear for a year’s 
revenue of the talook ; and that the defendant and his father had 
been in possession iiii<icr this sale ever since. The plaintiff exhi- 
bited a document termed I'ud namek^ or deed rescinding the sale, 
purporting to have been obtained from an officer of tlie chufdndar, 
oi superintendent of the district, about a year after the date of the 
sale; as also purwanas, ostensibly in consequence of the above 
deed, directing the plaintitF to be reinstated. These had clearly 
never been acted on ; yet there appeared no reason why, if they had 
been of any authority, they should not have been carried into effect 
at the time. The defendant affirmed them to have beeh obtained 
by collusion with the officers of the chukladar; which the Ziliah 
Judge presumed to have been the case ; especially as clear grounds 
were shown to have existed for the lands being sold, but none for 
the sale being rescinded. As there was proof of the sale, and of 
the purchase money (an adequate consideration) having been paid 
by the defendant’s father; and also of possession having been held, 
under the sale, until the date of the action ; and as it appeared to 
have been a regular sale for arrears of revenue, and the official act 
of an officer under the government of the Nawab Vizitr, such as, 
by the second eJause of section 18, regulation 2, 1803, is declared 
not open to the cognizance of the civil courts established under 
that regulation; the Ziliah Judge pronounced the defendant to be 
VOL. I. MM 
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1 S 08 . rightfully in possession under the sale, and dismissetl the plaintifl^’t 
chiiin. 

Shall” V a)>pr8tl by the plaintiff from the above derision to 

bimiirduu Provincial Gdbrt of Benares, and Hnally to the Sudcier Devnifnitf 
Sing. A(*a\\lut (present B. Crisp and J. Foinbelle), those Courts communed 
in the judenii'iit passed against the plaintiff, and respect ivefy’co*n-j 
finned it. 


1808. WUJIH ON NISA KHANUM, Appellant, 

VCI'SHS 

l)i-c. 30 ih. MIRZA HUSUN ALI, Respondent. 

Claim by THIS action was brought by Mirza Husnn Ali in the Zillah 
befrrofa* Court of Tippera, on the 17lh of January 1794, or 7th of Bysakh 
person ^ of the Bengal year 1200, to recover, as one of the heirs of the late 
deceased, Mir/a Ali, husband of the defendant Wiijih on Nisa, a 4 ana, 
for a share 7 gundas, 3 cowries share of pergiinuah Buldakhal. The annual 
tafe'** a*' ®s^^8Sinent on the share claimed was stated at 1 6,690 rupees. The 
gainst his defendant’s husband had been proprietor of 8 anas of the above 
willow, pergunnah, which share, on his decease^ was taken possession of 
wlio took \yy wldow, the defendant. She stated herself to have succeeded 
esmte*in'* to it in satisfaction of dower, to the amount of 1 1 4,000 rupees, and 
•atihraction mohurs, settled on her by her late husband, at her mar- 

of (lower, riage; and pleaded, that no claim would lie on the part of the 
The pyin- plaintiff as an heir. The kabeen nameh, or deed of marriage 
<1 of s^^^ttlement, as produced by the defendant, was dated the 22d of 
fho daini, J innadossaiii the Hijera year 1 186, or 26th of September 1772, 

viz. that and spocibed the above amount as unconditionally settled on her. 
the nniount'fj^e plaintiff admitted the execution of it, but denied its legality, 
dower* ground of the amount being excessive. The defendant also 

which* produced a written engagement of the plaintiff, the date of it 
ahsoihcd corresponding with the 5ih of May 1785, in which the plaintiff 
the whole agreed with the defendant to be serb/frahar or manager, on her 
part, of the 8 ana zemindary. The Zillnh Judge, on a reference 
end there- to his Moohummudan law oilicer, received an opinion, that the 
fore illegal, right of dower precedes right of inheritance; that, if the dower of 
rejected by ^ifg exceed the whole estate left by the husband, his heirs 
Dewann” claim at law. On the ground of this opinion, and of the 

Adawliit ; plaintiff’s appearing, as implied in his engagement, to have ac- 
«nd judg- kriowledeed the plaintifr.s right to the estate; the claim was 
nirnt given dismissed in the Zillah Court, with costs. 

thec'Sm? appeal by the plaintiff to the Provincial Court of Dacca, that 
Court considered the amount of dower spccided in the deed of 
settlement to he only nominal, and held (though against the opinion 
of their law officer) that the amount, as being excessive^, should be 
modified, and a suitable amount only {7jiehri-misal) allowed to the 
widow. The law officer was referred to by the Pro\incial Court, to 
specify the distribution of the estate of Mirza Ali, among all the 
, ' ascertained legal heirs. His answer was, that, after the perfor- 
mance of all-obligations preferable to the right of inheritance, such 
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■f ^ ^ . 

a^Jfiineral charges, debts, and legacies to the amount of a third; 1808* 

^ the, estate of^Mirza Ali would be divisible into 5,832 parts, in the "”7;^ 

*7bl4>wing manner; viz. 185 to the widow; 1,026 tp the bi other, 

^rza Husun Ali ; 405 to the sister; 648 to the hushS^ of the 2nd v. 

.4^a,uglUer; 979 to the husband of the 3d dau^liter; 462, each, to Mirza 
.tmsohs of the third daughter. Judgment was passed by the Husun AH. 
"iPrbviiicial Court, reversing the decree of the Zillah Judge, and 
directing, that the claimant and the other heirs shouhl receive the 
shares due to them according to the above disirihiitioii. The costs 
in the Provincial Court were made payable by the respective parties. 

On an appeal preferred by the widow from the al)()ve decision to 
the Sadder Dewanny Adawlut, her pleas wore: Isr, that, though 
the respondent called himself a Soonee, his family were Moohum- 
mudans of the Sheea sect, according to the code of which sect, if 
there be a widow, or daughter, a brother cannot succeed as heir; 
that, according to the law of both sects, apostacy from the 
Moohummudan faith, which was the case with the respondent, as 
shown hy his paying worship to Hindoo idols, precluded ail right 
of inheritance; that, as the amount of her dower absorbed the 
whole estate left by her husband, she had legally succeeded to the 
whole of it, taking upon herself her husband's debts. The res- 
pondent, on the other hand, insisted on the illegality of the dower, 
and his right as an heir. To determine the law of the case, the 
following questions were proposed by the Sudder De^wanny Adawlut 
to their Moohummudan law officers: 1st, is the deed of settlement, 
made in favour of the appellant by her lale husband, valid or 
otherwise^, and was the sum specified in it recoverable on the 
death of the husband, from his landed and other property, in 
preference to hereditary claims? and, if the amount of the dower 
absorbed the whole estate, was the widow, takiiiir upon herself the 
debts of her husband, at liberty to take the whole estate in salts- 
faction of her dower ? 2nd, if the deed of settlement i>c not valid, 
has the respondent a right hy inheritance 10 any of the property 
of his deceased brother, under the Soomc, or the Sheea co<le ? and 
what will be the distrihution amoiii; the heirs, according to tho 
law of either sect? 3d, if, according to the statement of the 
appellant, the respondent, after his bi other’s death, deserted tlie 
Moohummudan faith, is he, or not, on that account, precluded by 
law from being an heir of his brother? The answers to these 
questions, given hy the law officeis, were as follow: Ist, the 
deed of settlement, if the execution of it have been proved by 
evidence, is good in law. An excess of dower, though perhaps 
improper, is not prohibited by law. The amount of the dower is 
recoverable from the real and personal propeity left by the hus- 
band, in preference to the claims of heirs. Whether the dower 
absorb the whole estate, or not, landed or other immoveable 
property cannot be taken by the widow, in satisfaction of dower, 
without consent of the heirs, or permission of the ruling power; 
but she may obtain it as an equivalent for her dower, by that 
permission, or by consent of the heirs: moveable property she 
may take unconditionally. In the present case, the fact of the 
respondent having acct'ptcd from the appellant the management 
of the est ite of Mirza All, and paid her the profits; and his not 
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1808. having come forward to pay a portion of a debt decreed against 

the estate of the husband (in the cause of Khoja Aratoon), which 

Wujih-on debt was paid by the appellant, under the decree ; imply a recog- 
FUnu i; thejespondent, of the appellants right to the estate in 

Mirza ’ satisfaction of her dower. 2nd, if the deed of settlement be invalid, 
Hijsun Alj.(or, in fact, whether it be valid cr invalid, though, in the former 
'^^case, there will be no assets remaining), according to the Soonee 
code, the respondent, as the brother of tlie deceased, is entitled to 
inherit as a collateral, after the lineal heirs : by the Skeea law, the 
brother does not come in for any thing, if there be a daughter ; the 
widow and daughter living together, gpt the estate. 3d, if the apostacy 
of the respondent from the faith took place, as would appear from 
the question proposed, after the death of his brother, the respondent 
is. notwithstanding, an heir, because, at the time when his brother 
died, and his right as an heir arose, he was of the faith which his 
brother professed, and had incurred no legal disability to 
inherit. As, according to the \iho \ q fiiiivn the large amount of 
the dower did not render it illegal ; and as the consent of the 
heirs, required toanthorize the appellant's taking the landed estate 
as eqnivnlent for the amount of her dower, was implied by the 
cirrimistance of fhe other heirs not having made objections to her 
taking possession, and by the respondent's having been manager 
of the estate on her part for eleven years, during which she had 
held it before the (late of the present suit; the Court held the 
appellant to be entitled to the whole estate, and the claim advanced 
by the rcs])Oiidcnt to I c inadmissible. Judgment was accordingly 
passed by the Sudder Dewanny Adawlnt (present J. H. Harington 
and J. Foiiib(*l!e), reversing the decree of the Provincial Court, 
and disrnis.sing the claim of the respondent, with costs payable by 
him in each of the Courts. (//) 

{a) The fvlwa of the lavr cifficers of the Siulder Dewanny Adawliit, and 
derision of llir Court, establish the following' points relative to the Moohiim- 
iiulan law ot dower : Is , h( 

illegal ; 2d, that llie dower due to a »'idow, on her liushaud’s death, is payable 
from his estate in preference to all hums of inheritanre : Md, that landed, or 
other imiuoveahle property, left hy tl c husband, cannot he taken by the widow 
in .satisfaction of her chiiiu of dower without the rf>nsent of the heirs, or com- 
petent jiifiicial nntlioriiy ; but that i oveahle pn»peily may he taken by her, as 
far a.s the heirs are concerned, hiit lot to the prejudice of other creditors, in 
paynieiiC of dower indisputably due : 4(]i, that one of the hushand's heirs having 
for stM oral years acted us a inanairer for his widow, who had taken possession of 
her hushand’s landed e.stale, in satisfaclion of her dower, whilst none of the 
other heirs preferred any claim to the e>tuie, may be considered as siifficient 
evidence of consent on the part of the luirs, to the widow's riplit. Jt may bo 
added, as another point declared by the futu a of the law ofiirers (besides tho 
distinction iioled between the Sovnee and Sheca law, with respert to the rittlits of 
collatcrn].<, when there are any lineal heirs) that apo.stacy from the Moohnm- 
mudan faith, if subsequent to the derolntioii r>f any hcreditable property, does 
not deprive the apostate of the light of succession. 
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RAM PUKSAUD LUSKER and GOCOOL LUSKEK, i 809 r 
Appellants, - — — 

versus . Jan. 30th. 

RAM SOONDER GHOSE, Respondent. 

THIS was an appeal from a decision of the Provincial Court of fh an ap- 
Calcutta, confirming a dismissal on default, passed by the Judge P^^l^ ^he 
of the Twenty-four Pergunnahs, in an appeal before him, from |)ewaiinT 
a decree of his Register. Adawlnt a- 

The appellant being dissatisfied with a decree of the Register ofj^aiust the 
Zillah Hoogly, dated Ist of January 1805, adjudging him to pay 
the sum of 266 rupees, principal and interest, appealed to the Zillah vLcial " 
Judge. After the transfer of part of Zillah Hoogly to the Twenty- Court un- 
four Pergunnahs, the Judge of the latter Zillah, on the 6lh of May, der scc- 
1805, dismissed the appeal, on default of appellant’s attendance ?» 
to prosecute it. The appellant not being satisfied, appealed ’ 

under section 9, regulation 2, 1801, to the Provincial Court of appearing 
Calcutta. On the 24th of January 1808, that Court, by an order, that the 
setting forth, that on examination of the papers, it appeared l^bat ^Jj**!^* j . 
the appellant had not attended the Zillah Court to prosecute his,||g„^l®gg^ 
appeal, or shewn any sufficient cause for his neglect to do so, con- on default 
finned tlic order of the Zillah Judge. The appellant then 
petitioned the Provincial Court, for a further appeal to Jeehion of 
Sudder Dewaniiy Adawlut, and it appearing to the Pro- th^ZHIaU 
viucial Court, that, under section 8, regulation 2, 1801, which Register, 
provides for “an appeal to the Sudder Dewarmy Adawlut, that 
ill ail cases wherein an appeal may lie under the 
regulations to a Provincial Court, and that Court may have refused 
to iidiuit the appeal on the ground of delay, inform.ility, or other ing both 
default in preferiirig it; or after having admitted the appeal, may P^rdes for 
dismiss It on the ground of some default without iiivesiigation 
the merits of the cause,” the appellant was entitled to a further „jissai liad 
appeal, they forwarded a certified copy of their proceedings to thenppro^d 
Sudder Dewaimy Adawlut, by whom the appeal was admitted, in aiuI con- 
ordinary course, on the 22d of April 1808. But when the 
was brought forward for trial, it appearing that the Provincial sndiler 
Court, after hearing both parties for and against the dismissal Dewanny 
ordered by the Zillah Judge, had approved and confirmed such Adawlut 
dismissal, the Court of Sudder Dewaiiny Adawlut (present J. H- 
Harington and J. Fombelle), did notcoiisider a further appeal to be iile,. appeal 
within the intention of the section and regulation above quoted ; witliin the 
and therefore ordered that proceedings should be discontinued in iatentofthe 
this Court, and the decree of the Provincial Court be left in fall 
force and effect, (a) "i;;;;,':;;'’* 

(a) This case is reported, as relating to a construction not generaliy under- 
stood, of section 8, regulation 2, 1801, which isec]uuliy applicable to ^^:ct.ion 9, 
of that regulation, providing for an appeal to the Provincial Courts in cases of 
dismissal, on default by the Zillah and City Courts. 

These sections have indeed been reseiiided by the first clause of section 3, 
regulation 2fi, 1814; but similar provisions are still io force under the second 
and third clauses of the seclioa lust mcutioiied. 
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Mar. 24th. 


RAMGUNGA DEO, Appellant, 
versus 

DOORGAMDNEE JOBRAJ, Respondent. 


appointed 
Jo^itaJ is 
fciiccesaur 
to the 


In a suit , THIS action was brought by Doorgamunee Jobraj, in the Pro- 
soi?of\lie v**^c*®^ Court of Dacca (under the special provisions of section 
lute Rajah 6. regulation 5, 1793), on the 12tli of August 1805, or 29th of 
of Tip« Srawun of the Bengal year 1212, to recover from Raiiigunga Deo, 
jierali, for the raj and zemindary of Chuckla Ri/shunabad, the annual pro- 
wwfon* which was stated at 168,000 rupees, 

to the Tip- zemindary claimed by the plaintiff, and situated within the 

perah ze- territories of the Company, formed part of the possessions of the 
zemindars of Tipperah, who are also Rajahs of a territory on the 
proof tlmt^ hills bordering on Tipperah, independent of the Company’s autho- 
by the* rity. The succession to the whole was disputed ; but the pre.sent 
usage of suit of course related only to that part of it (viz. the zemindary 
the family ajjove Stated), which was subject to the jurisdiction of tlie Pro- 
itSa* Court , , , 

It was set forth in the plaint, that according to the usnge of the 
family, on the death of the Rajah for the time bein^, he is suc- 
. ^ ceeded in the raj nnd in the zemindary in coiiti'St, by the 

ru*pro-^*^^' person holding the liile and office of Johrajy or in default of such, 
ferenre to by the person next in rank, designated Burra T/iakoor ; that in 
the next of 1780, 011 the death of the then Rajah Kishen Manic, there being 
liiiijsufli jjQ Jobraj or Burra Thakoor^ hi.> second son, R ijdhur Manic, 
held zemindary, with the sanction and autho- 

coiircof rity of the British Ciovernment ; that Rajdliur .Miiiiic, according 
to the custom of the fatnily, immediately appuinting a Jobraj^ 
raised the plaintifi' to that office, when 7 years of age ; that, on 
the death of the Rajah, in .lanuary 1804, the plaintiff' was entitled 
to succeed as Jobraj ; and that he accordingly sued to recover the 
an opinion zemindary from the defendant. 

givenby^ The defendant, who was the eldest son of the late Rajah, did 
ii/Tafto" admit the existence, or validity, of the usage allcgeii by the 
ii.s legality, plaintiff, as detei mining the succession of the Jobr<ij , and rested 
uiuijudg- his title on having regularly succeeded as the legal licir, in con- 

custom of the family, and with the laws of 
plaiiitilf** inheritance established in the Company’s territories. 

The zemin- After consideration of the documents and evidence brought 
d;iiy, not forward in the case, there was a difference of opinion in the Pro- 
vincial Court. The Third Judge considered the defendant, as 
son, to be entitled to succeed according to the established law 
of inheritance. The First and Second Judges considered the 
plaintiff', as Jobraj^ entitled to succeerl to the raj and zcniin- 
dary, by the usage of the family, and that the whole of the heirs 
of Rajah Kullcean Manic, a remote ancestor of both the parties, 
were entitled to shar^e the profits. Judgment was consequently 
passed in the Provincial Court, according to the voices of the two 
Senior Xudges; with costs payable by the parties respectively. 

An appeal was preferred by the defendant to the Sudder Dewanny 
Adawlut, chiefly on the following pleas; first, that an usage, to 
establish a title of succession, must be uniform, which, it was iu- 


Siidder 
Dewanny 
Adawlut, 
in confor- 
mity with 


liiilile to 
division 
uiuuT sec* 
tioii 2, re- 
filiation 
10, 1800. 
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sisted, was not the case, with respect to the succession of the isod. 
Johraj; second, that the plaintiff had no title at all by inheritance, 
and that the zeniindary was not liable to division, under regulation Ram^unga 
11, 1793, as, with respect to the produce of it, had been adjudged v- 
by the Provincial Court. miuiTO'" 

According to the evidence in the case, and the genealogical 
tables delivered by the parties, the persons who had held the raj 
und zeniindary since the time of llajah Kuleean Manic, the com- 
mon ancestor of the parties (who died about a century ago,) ap- 
peared to the Sudder Dewanny Adawlut, to have been as follows ; 

1st, at the death of Kuleean Manic, his son, GovJnd Deo Thakoor, 
whom he had appointed Johraj, succeeded to the raj and zemin- 
dary, by the title of Govind Manic. 2iid, on the death of Govind 
Manic, his son fiam Deo Thakoor, whom he had appointed JobraJ, 
succeeded, by the title of Ram Manic. 3d, after Rani Manic, his 
son Rnttnn Deb Thakoor, appointed Jobraj by him, succeeded, by 
the title of Ruttun Manic. 4th, Riittun Manic was murdered after 
some years, by his brother Ghunsam Thakoor, who assumed the 
succession, by force, by the title of Mahinder Manic. 5th, on his 
demise, Doors:a Munee Thakoor, the brother of Rajah Rutlnn 
Manic, appointed Johraj by him, siicceeiled by the title of Dhurin 
Mani(\ 6th, at the death of Dhurm Manic, who left two sons, 
Gungadhur Thakoor and Gu(hnihur Thakoor (the latter, uiand- 
faiher of the rc.spondent), his half-brother Chiinder Mmiee 'J’ha- 
koor (great granclfulher of the appellant), succeeded, as having 
been appointed Johraj Dhurm Manic, under the title of Mo- 
koond Manic. 7th, at his death, notwithstanding (vungidlnir 
Thakoor, the elde st son of his half-brother Dhurm Manic, had been 
appointed by him Johraj, Roodt'i* Miincc Thakoor, great grandson 
of Jugnrn<iuth Thakoor, second son of Rajah Kuleean Manic, 
forcibly assumed the succession, by the title of Jy .Manic. 8th, Punj 
Koiirec Thakoor (eldest son of Rajah Mokoond Manic,) displaced 
the above ,Jy Manic, and assumed the rnj and zeniindary by 
means of a obtained from the Nnwab of Moorshedabad, 

under the tit'e of Indur Manic. 9th, after some years, Indur 
Manic being conlined at Dacca, Gungadhur Thakoor, the po: son 
appointed Jobraj, by Rajah Mokoond Manic, (as mentioned 
above'! obtained a purwmiah from the Nnwab of Dacca, and 
became rajah and zemindar by the title of Oodye Manic. lOlh 
and lltb, aft.T his death, Horea Thakoor, iiniler the designa- 
tion of Hnj.ih Uijee Manic, and Bnnniallce Thakoor, iiiidci that 
of Lukhee !M-.inic, successively held the raj and /I'rnindaiy by 
force, uniil allcMi^th ; 12th, Kislien Munee, the Jobraj appointrd by 
Rajahs liidnr Manic and Oodye Manic, obtained the raj and /e- 
mindary, by the title of Kishen Manic, under a snnnud from the 
Nawab Nasir .Jung. 13th, at the decease of Kishen Manic, Hiiree 
Munee Thakoor, his brother, appointed by him Jobraj, had died ; 
and Birissiir Manic, unde of the respondent, who had been ap- 
pointed by Kishen Manic to the office of Burra Thakoor, was 
apparently entitled to the succession under that title, but died in 
a few months. After this, Rajdliur Munee Thakoor, the younger 
of the two surviving sons of the deceased, Huree Miinee, in pur- 
suance of a petition from the widow of Rajah Kishen Manic, and 
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1809. of i^report from the resident at Tipperah, (reciting that the late 
“ Rajah tippeaied to have designed Rajdhur Munee for his successor, 
j>e*o^»***^* and that, at all events, as the person who had claimed as Burra 
Doorga- Thakoor^ was dead, there was then no other claimant), obtained, in 
iniiiire 1785, with the sanction of Government, the raj and ^mindary, by 
Jobi^aj. the title of R:tjdhur Manic ; although his elder brother, Huree 
Miiuee Thakoor, was then living, but absent. Rajdhur Manic 
appointed the respondent (great grandson of Dhiirm Manic,) to 
the office of and the appellant, his own son, to that of 

Burra Thakoor, 

According to the above recital of persons who had held the raj 
and zeinindary, the Court observed, that the person appointed 
Jobraj by the Rajah for the time being, if alive at the time of the 
Rajah’s demise, appeared to have regularly succeeded, unless pre>- 
vented by force, or other undue means; and the Court therefore 
assumed, that, by the custom and usage of the family, the Jobraj 
was successor to the Rajah. To determine the Hindoo law, 
with reference to such custom, the Court, after delivering the 
genealogical tables into the hands of their proposed to them 

the following questions: 

1st, What is implied by the word Jobraj? And to whom does 
the Shasier apply that term I 

2iKi, If it be the custom of a Hindoo family, possessing a raj 
and zernindary, thnt the Rnjah, on succeeding to the raj, rjppoint 
one of his relatives to be Jobi'oj : and that, on the demise of the 
Rajah, the person so appointed Jobraj, succeed to the raj and 
' zeinindary; is such a family custom repugnant, or not, to the 
Hindoo law of Bengal ? 

3d, If, in a family in which the custom above mentioned has 
existed for generations. Rajah Rajdhur Manic (whose grandson, 
Mokoond Manic, after the death of ids elder brother Dhnrm Ma- 
nic, notwithstanding that Dhurm Manic left sons, succeeded to the 
raj and zernindary, as being according to the custom of 

the family), on his accession to tlie raj, appointed Doorga Munee 
(the respondent), great grandson of Dhurin Manic t'> he Jobruf ; 
and afterwards appointed bis own son Raingunga Deo (4ie app(d- 
lant) to be Burra Thakoor ; under such ciicunislanees, :4«*cording 
to the law, as well as the custom of the family, whether had 
;..Doorga Munee the light to the raj and zernindary, as Jobraj^ on 
the demise of Rajdhur Manic, or ilamgunga Deo, us son and heir 
of the last Rajah \ 

The answers delivered by the Pundits were as follow; 1st, the 
term Jobraj implies young Rajah. 'J'he son of a Rajah may be 
constituted Jobraj, on performance of certain ceremonies prescribed 
by the Shaster, and the term he applied to him, in its literal 
meaning. A Rajah’s brother, or other relative, may also he 
constituted Jobraj, with the ceremonies above alluded to; and the 
term, as applied toJ^ latter, is in a sense which usage has given 
it. 2nd, if a Raj'ih,;'5n his succession to the Raj of his family, con* 
stilute one of his near relations Jobraj, such person, as Jobraj, 
succeeds the Rajah at his demise. The custom is legal, in families 
where it has subsisted for generations, according to the authorilies 
of Hindoo law current in Bengal. 3d, ou the demise of the Rajah, 
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a near relation succeeds, as Johraj^ even though there be a SQOnf 
the deceased. The custom, specitied above, having ezistedMn the 
family of the parties for many generations, Doorga Munee^ on thc^*®ff““f* 
death of Rajah Rajdhur Manic, was entitled to succeed as Jobraj ; Doorga- 
and Ramgunga Deo, as the son, had no title to the succession. muoM 
On consideration of the above answers of their Pundits^ the^H-hr^* 
Sudder Dewanny Adawlut (present J. H. Harington and J. 

Fombelle) held, that tlie respondent, according to the custom of the ^ 
family, sanctioned by the Hindoo law, was the rightfal successor, 
as Jobrajy to the late Rajah. The Court observed, that, not to 
adhere, in the present instance, to a custom, by virtue of which 
Hokoond Manic, the ancestor of the appellant, succeeded, as having 
been appointed Jobraj by Rajah Dhurm Manic, to the exclusion of 
the sons of that llajah (from whom the respondent is directly 
descended), would be unjust to the respondent; and it appeared to 
the Court presumable, that the late Rajah, Itajdhur Manic, who, 
knowing the custom of the family, appointed the respondent Jobraj^ 
and afterwards nominated his own son the appellant to the inferior 
office of Burra Thakoor^ must have intended that the respondent 
should succeed him. Accordingly, it being ^determined by the 
Court that the respondent, at the demise of tb^ late Rajah, was 
entitled to the zemindary, and had been illegally kept out of pos- 
session by the appellant, itjwas adjudged, that he should recover the 
zemindary, with mesne pbalits, since the date of the late Rajah’s 
demise. But as, according to established usage, and under the 
provisions of section 2, regulation 10, 1800. the zemindary is not 
liable to division, that part of the decree of the Provincial Court, ^ 
which directed the profits to be divided among the surviving heirs 
of Kuleean Manic, was reversed ; provision being at the same time 
made in the judgment of the Sudder Dewanny Adawlut, that res- 
pondent should hold the zemindary, subject to the usual charge for 
maintenance of members of the family, and .other established 
disbursements. Costs io both Courts were made payable by the 
appellant, (a) 

(a) The principle of this decision corresponds with the rule prescribed ia 
section 2, regulation 10, 1800, that ** regulation 11, 1793, shall not be consi- 
dered to supersede or affect any established usage, which may have obtained in 
the Jungle Mehals of Midnapore, or other districts, by which the succession to 
landed estates, the proprietor of which may die intestate, has hitherto been ^ 
considered to devolve to a single heir, to the exclusion of the other heirs of tha 
deceased. Regarding the appointment of a JohraJ, as a virtual devise of tho 
succession, the decree in this case may also be considered within the spirit of 
section 6, regulation 11, 1793, which allows any actual proprietor of land to 
bequeath, or transfer bis or her entire landed estate, to one or more persons, in 
exclusion of all others, by will, or other writing, or verbally ; provided that the 
beqnest, or transfer, be not repugnant to tlie regulations of the British Govera- 
Aeot, nor contrary to the Hindoo or Moohnmmudeu law. 
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im. ^ ^ RAJAH GRIESCHUND, Appellant, 

■ versus 

May 8tb. MUHARAJA TEZCHUND, Respondent. 

In suit for THE parties were zemindars, whose estates lay on the opposite 
nlliivion banks of the river Hooghly; having; that river for their common 
which had ^0“**cl8iry. .jjhe lands of the appellant lay on the north-east side 
acciimn- ofthe saidiiver in Zillah Nuddea, and those of the respondent on 
lated on the the south west side, in Zillah Burdwan. 

estate ^tlic Xhe action was brought by the respondent in the Zillah Court of 
the^ipradiial the 1 4th of February 1803, for obtaining possession of 

recession of 4,500 beegas of alluvial land, the yearly produce of which amounted 
a river that to 4,500 rupees. 

formed the The plaint set forth that the zemindary of the plaintiff, and that 
and WM af- defendant, were separated by the river Ilooghly, which had 

terwards immernorially taken as the boundary between their respective 

severed estates. That the said river had from time to time encroached, 
from the sometimes on the one, and sometimes on the other shore, on 
«jtiite* party took possession of the soil which 

left united attached to his bank, according to the custom acknowledged and 
to that of acted on through the country, with respect to alluvial lands. 
2anf*b years since the south side, on which is the property of 

the sudden ^^® Plaintiff, gained a considerable accession of sod, which as it 
return of became of a consistency to bear cultivation, was taken possession 
the river to of by the plaintiff. After a time the river, making a sudden irrup- 
to the southward, returned to its former channel, aud divided 
Sudder bodily from the main land of the plaintiff’s estate. 

Bewanny Whereupon the defendant, whose estate lay along the north side 
Adawlut of the river, took possession of the said new ground, so divided, 
the"daim** *^®™***&> river, having immernorially been, and taken to 

of plaiotiff. boundary of the two estates, all that was found to the 

northward of the said river belonged of right to him. The defen- 
dant in his answer allowed the general statement, and tlie pos- 
session of the plaintifl' in the increment, before the return of the 
river to its original channel, and grounded his defence on the 
immemorial usage of alluvion which had obtained between the 
parties and their ancestors, whereby the current of the river, 
bounding their respective zemindaries, had been the invariable 
limit between them. The defendant therefore contended that 
as the plaintiff possessed the increment which accumulated on his 
shore, when the river encroached northward, by the same right, 
did he, the defendant, hold the land, now, that by the southing of 
the river, it had become on his side. 

To this the plaintiff replied, that a difference must be taken 
between the two cases where a river gradually encroaches upon 
one side, and recedes from the opposite side; and where a river, 
quitting its bed, mjsfces an irruption into the possession of one 
party, and divides off a portion unbroken and capable of being 
identified, in which latter case constat manuSf and thereupon the 
parties joined issue. 

The evidence established, that the plaintiff’s estate received a 
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considerable accession of soil, of which the plaintiff took possession IM9> 
by doing such acts as the premises admitted, namely, 
cattle and cutting firewood. That during the period bf this Raj^liGnet- 
accession on the plaintiff’s side, the river continued edging north- ^ Y’ 
ward, and encroaching on the land of the defendant ; but suddenly Xezchuud, 
returning to its former channel to the southward, divided the 
whole newly acquired tract from the main land of the plaintiff's 
estate. Whereupon the defendant took possession of it. 4 ^ 

The Zillah Judge considering that under the ge^ral usage of 
alluvion, the plaintiff had established his right, on the 7th of May 
1804, gave a decree in his favour, with costs ; which was affirmed 
also with costs, on appeal to the Provincial Court, by their decree of 
the 8th of May 1806. The cause of action was not such as to 
make it roL^ilarly appealable to the Sudder Dewanny Adawlut. But 
the appellant applied to the Court for a special appeal, which 
was granted on the 7th of January 1807, with reference to the 
nature and importance of the case^ as connected with the law of 
alluvion. 

In the petition presented by the appellant to the Sudder Court, 
he admitted the general usage of alluvion, as held by the Zillah 
and Provincial Courts ; but averretl, that it was not applicable to 
the particular case. For, he insisted, that the land was allowed 
to be incroin«*nt of alluvion; and the only distinction affirmed was 
that it accumulated insensibly, on the bank of the respondent, in 
the gradual firogress of the river to the northward; but was 
bodily divided from the said bank on the return of the riveriino 
impeiu to the southward ; whereupon the respondent claimed, 
that, being recognizable, the property remained with him, and the^' 

Courts so decreed : whereas the disputed land being increment of 
alluvion, and the river being the established boundary between the 
estates of appellantand respondent with respeetto all such lands, the 
disputed ground, situated on the appellant's side of the river, since 
its return to the old channel, was consequently his property. 

The Court of Sudder Dewanny Adawlut (present J H. liaring- 
tun and J. Stuart) on consideration of all the facts and circum- 
stances of the case, with the local usage of alluvion, admitted by 
the parties, did not judge the right of the respondent, who was the 
original plaintiff, to be estaulishc<l. Both parlies admitted that 
according to prescriptive usage, respecting alluvion or del avion 
from the river which intersected their respective zemindaries, the 
stream of this river was the mutual boundary of their estate. 

Under this usage, the contested alluvion land, formed by encroach- 
ments of the river on the estate of the appellant, had Cor some years 
been posse^sed by the respondent, and a return of the river to its 
former channel had now re-annexed it to the estate of i.he appellant- 
The river in its sudden return to the southward having divided ofF 
the new land alone, without any part of the main land of the respon- 
dent’s zeinindary, the circumstance of the re-attachment to the ap- 
pellant’s estate having taken place bodily, '^liot by disappearance 
and re-accumulation, did not appear to the Court sufficient to 
defeat the right of the appellant, on principles of equity, and a just 
application of the usage of alluvion. Nor was the respondent 
able to prove any precedent in support of his claim to the land 
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in ^icpnte. The Court of Sudder Dewanny Adawlut aecordin?Iy 
retr«j|!led the decrees of the Zillah and Provincial Courts vrith 
costs, ^a) 


1809. OMOUTON NISA BEGUM, (Pauper), Appellant, 

' 7 versus 

May 19 th. MIRZA ASUD ALI, Respondent. 

In II tmt by THIS action was brought by Omduton Nisa Begum, against her 
ffR^nst her Mirsa Asud AU, in the City Court of Patna, on the 29tb 

fiiihband, September 1798, to recover the sum of 20,000 rupees, in part 
both of the of 100,015 rupees, stated to have been settled on her by the 
SAerascct defendant at the time of their marriage, as specified in a deed of 
settlement produced by the plaintiff, hearing date 4th of Rujub of 
imidans, Hijera year 1207,corresponding with the 12th of February 1793. 
for the a- Tlie defendant, after denying in general terms the validity of 
mount of the claim, set forth in his answer, that he and the plaintiff were of 
Itnioenrin ^hcea sect; that their marriage was celebrated with a dower 
500 rupees, according to the law and usage of that sect; that 
rupees was the deed of settlement for 100,015 rupees, was merely a matter of 
verbally form, executed by every one who married, in compliance with the 
tlirread\iig district, but not intended to be of any effect. Tho 

oAhe cere- further averred, that dower was not demandable except on 
monyin the the death of the husband, or on divorce, neither of which was the 
^Aceaforin, case in the present instance ; that the plaintiff moreover was living 
dell o?* with her mother, and denied access to the defendant, her husband, 
settlement whereby, independently of other grounds, her dower was forfeited, 
was execu« As the parties were Sheeas^ and it appeared from the testimony 
ted by the of witnesses examined in the case, that the Sheea ceremony was 
forioo"oi5 parties at the marriage, and that the sum of 500 rupees 

adjudged *was verbally declared to be the dower by the priest, at the per- 
that the formance of the ceremony, in conformity with the Sheea usage ; 
■nm speci- and as the majority of five law officers of the Zilluh Courts in the 
dlfd*was** Pr^^'uce of Behar, gave futwas maintaining the legality of the 
the sum dower at 500 rupees, in preference to that specified in the deed of 
legally de- 

Biaudahie. (a]| It Is material to note, in ibis case, that ibe land adjudged to appellant was 
alluvial land, formed by a prior encroachment of the river on nppellaut^s estate; 
at lhat lime joined by gradual accession to the estate of respondent, and sub- 
sequently re-annexed to that of appellant by the sudden return of the river to 
its former channel. Had the river, by a sudden change of its course, inter- 
seeled the old land of respondent’s zemindary, leaving each bank still capablo 
of being identified as the estate of respondent, the general law of alluvion, in 
India, as well as in Europe, would not have entitled appellant to the land 
situate between the new and old cbaonel of the river ; and the local usage 
admitted by the parties with respect to Shekutt Pywmi^ (literally broken and 
joined) or alluvial land, properly so called, viz. that the river flowing between 
the two estates should form their mutual boundary, could not iiave been 
available to appellant, as. constituting a title to land tint gained by alluvion. 
It may be added, that In the common case of alluvion, or increment by thn 
recess of a river, or the sea, the Indian law and usage correspond wiilt those 
of England, and with the civil law. What is gained by gradual accosstou is 
the property of him to whose estate the recess of the river or sea h'^is annexed 
It. What is lost by the gradual encroachment of a river, or the tea, is & loss^ 
wUhoat reparation^ to the owner whose estate ii thus destroyed* 
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tettlement, (prepared according to the law and naa^e 1809. 

Soonee sect, generally prevalent throughout the provincea* ulaer “ 

the Bengal Government) and stating it recoverable immediately/^™""^® 
the Zillah Judge, considering this sum only to be due, as dower to 
the plaintiff, passed a decree for her recovering it from the MirsaAsud 
defendant. 

On apppal by the plaintiff from the above decree to the 
Provincial Court of Patna, that Court took &,fuiwa from their law 
officers. It appearing from that futwa^ that the Shaea ceremony 
had been performed, with a dower of 500 rupees, verbally declared 
by the priest at the time, the written deed of settlement was con- 
sidered inadmissible, and the Provincial Court of Appeal affirmed 
the judgment of the City Court, and dismissed the appeal. 

After a further appeal had been preferred by the plaintiff to the 
Sudder Dewaniiy Adawlut, the defendant died; and the cause was 
left depending between the plaintiff, and the heirs of the defendant. 

The Court, after considering the proceedings held in the cause, 
proposed the following questions to their Moohummudan law 
officers; 1st, is the amount of dower limited by law, or not? 2d, 
in what manner is dower payable ? Is the payment delayed till the 
death of the husband, or divorce? And is the sum specified in a 
deed of marriage settlement, actually demandable, or not? 3d, if 
the marriage ceremony be performed, with a verbal specification of 
500 rupees, as dower, at the time; and, in a deed of settlement, 
the dower be specitii'd at rupees 100.015; is the latter sum the 
legal amount of the dower, or not? 4th, if a wife be in her mother’s 
house, separate from her husband, and do not allow her iiusband 
access when he pleases ; is the dower thereby forfeited or not? 

5th, the husband and wife, (original plaintiff and defendant in 
this cause) call themselves Sheeas; and Mcer Mohsin Ali, one of 
the plaintiff’s witnesses (whose deposition was taken in the Zillah 
Court) deposes, that he read the ceremony; that 100,015 rupees 
was the sum agreed on by the jiarties as the amount of dower, 
according to the usage of the Soonee sect, and the agreement 
reduced to writing; that, of the above sum, he announced at the 
ceremony only 500 rupees as dower, both of the parties being 
Sheeas, from respect to the Sheea doctrine; under these circum- 
stances, what amount of dower is legally demandable? If, in any 
of the points stated, there be a difference between the law of the 
Soonee and Sheea sects, such difference should be stated : and, it 
having appeared, that since the decrees passed in the cause 
in the Courts below, the husband has died, regard should be had 
to this circumstance in the answers to be given. 

The answers returned to these questions by the law officers were 
as follow: 1st, by the {Soonee) docinna Huneefa^ the extent 
of dower is not limited : the parties may extend it by agreement 
to what amount they please; 10 dirhems is the lowest rate. 

Among the Sheeas, the lowest or highest rate is not fixed : any 
thing possessing a legal value, may lawfully be given as dower ; 
but the proper dower is 500 dirhems ; a greater sum is not illegal, 
although according to some of the lawyers of that sect, it is im- 
proper. 2d, dower becomes exigible from the time of the contract, 
that is, the mutual agreement of the parties contracting the mar« 
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1809* riage ; in the same manner as in sale, and other contracts, the con* 

■ sideration becomes due as a consequence of the contract. But as 

Ni8a*B*** one-half of the dower may eventually be forfeited by divorce before 
gum, w.** the marriag:e has been consummated, it becomes certain and ab- 
MirzaAsud solute by the act of consummation; by Khilwuti Suheeh, or the 
Ali. privacy of the parties unattended with any disability either natural 

or leg:al, from which that act is presumed ; or by the dt^atli of one 
the parties. The exi^ibility of dower does not necessarily depend 
on the death of one of the parties; stipulations relative to the pav- 
ment of it, inserted in a deed of settlement, depend on the will of 
the parties, more especially on that of the wife: it is the custom, 
to make one half, or a third of a dower Mooujjuly or dernandabie 
immediately, and the icmainder, Moowiijjuly ox payable at a future 
period; the payineiit of the former part should be immediate; the 
latter part becunifs payable on divorce, or death, if the husband 
divoice the wife before the act of consummation, or retirement 
implying that act, half of the dower is deinaiulable immediately. 
4tli, if the wife, being m the house of her mother, do not allow 
the access of her husband, the dower is not forfeited ; the husband 
is only exempted from the charge of her maintenance. The wife, 
before receiving her dower, need not permit the consummation of 
the niarriatre ; after receiving the dower, she should not prevent 
it. Before she receives the dower, she may go to the house of her 
mother, witnout the permission of her husband. 3d and 6th, 
Mohsin Aii, one of the witnesses deposed that a dower of 100,015, 
rupees was fii si fixed, by agreement of the parties, after the custom 
of lhe*S’oo7ice sect, and a deed of settlement drawn up for the amount; 
after which, by reason of the parties being Shccas, 500 rupees was 
the sum ofdower verbally announced at the reading of I lie ceremony, 
as a matter of form. Fiom this it would appear that the nikaii, or 
marriage, a mutual contract, depending on reciprocal consent, took 
place before hand, and that the deed of settlement for 100,015 
rupees was exeenti d at the time; and that the sum of 500 rupi'cs 
Was announced as the dower at the ceremony, from respect, as 
before slated, to tlic Shvea tenets; so that, in such case, tlie con- 
tract ofiuarria;je tiisl took place according to the Soonee^ and 
afterwaids, according to the Sheea{oxm. Some of the otlier wit- 
nesses depose that the contract of marriage (EJabocuhool) took 
place at the same lime the ceremony was read in the Sheea form, 
and not before. Hut it is satisfactorily proved, that the attestation of 
the witnesses to the deed of settlement, was, (as indeed tlie ori- 
ginal defendant admitted) after the reading of the S/ieea ceremony; 
so that, whether the cuiitruct of marriage took place, in i'erm, once 
or twice, the stettlement specified in the deed is good, because, if the 
contract was twice entered into, the first, according to both the 
Soonee and Shera sects, is good; fur the second, among the 
Sheeas, is only a matter of formal observance; and is not absolutely 
iiKiispt'iisable. If the contract w'ere only entered into once, at the 
reading of the ceremony, in the S/ieca form, in that case also the 
dow'er specified in the deed is good; because it is permitted by the 
doctrine of both sects, that a man may encrease the dower, without 
renewing the marriage, although, at the time of the marriage, it 
should have been settled at a specific amount. It is to be observed. 
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that, in the case of the heirs of the late respon^t claiming 1809. 

his property, their claim is secondary to the appellant s claim to 

dower. * Ornduton 

On comparing the law, as explained in the above answers, with 
the facts of the case as stated in the evidence, it appeared to the Mirzu Asud 
Court, that, first, a dower of 100,015 rupees was fixed by the Ali. 
parties, by mutual agreement, according to the ^oonee custom, and 
a deed of settlement drawn up accordingly; that afterwards, the 
parties being Shceas^ the ceremony of marriage was,^,read in tite 
Sheea form, with a verbal declaration of the tlower at 500 rupees, 
as a matter of formal observance; and that the deed of settlement 
was completed by the attestation of the subscribing witnesses, 
after the performance of the Sheea ceremony. The Court therefore 
(present II. Crisp and J. Fombelle) pronounced the deed of 
settlement, specifying the dower at 100,015 rupees to be good and 
valid, ill preference to the verbal declaration of the amount at 500 
riifiee.s. The decrees of the Zillah and Provincial Courts were 
accordingly reversed, and a final judgment was passed for the 
appellant's recovering from the estate of her husband the sum of 
20,000 rupees; being that part of the amount specified in the deed 
of settlement, for the recovery of which the present suit was in- 
stituted. The costs in each of the Courts were made payable by 
the parties respectively- 


K.ALACIIUND CHUKURBUTTKE, Appellant, 1809. 

versus 

JOOGUL ClIUKURBUTTEE, and others, Respondents. Juue 2nd. 

IN an action brought by Kalacliund Cliukurbiittec. in the Zillah Cljiimto 
Court of Burdwan, against .loogul Chukurbuttee, and another, for exclusive 
a moiety of the Sasun^biri, or fee received under a Sasun, or 
patent, by the Brahmin who officiates in burning the dead, at the ing 
ghauts of (Julriagungc, in the raj and zemindary of Biirdwan, which a particu- 
moiety was estimated at 301 rupees per annum, a decree wasi»rbniif. 
passed by the Zillah Judge, awarding to the plaintiff the moiety 
claimed, as his right by succession to bis deceased father; which 
person, and his elder brother boforc him, appeared to have held the fiend,' 
it under a grant from the rajah of Burdwan. and re- 

The Provincial Court of Calcutta, on appeal to them by *^^'6 
defendant against the Zillah decree, as it affected the particular pensation”* 
right of the plaintiff to a share in the fee claimed by^hiin, reversed paid for 
it, on the ground, that the Sasun-birt in (|uestion, most have been sacliser- 
resumed in the year 1790, at the time of the abolition of the sayer, Jj" 
or internal duties and taxes, collected by land-holders and others, the^Sudder 
and was not the right of either party. Dewanny 

A special appeal from the above judgment was admitted by the Adawlut. 
Sudder Dewanny Adawlut, with a view to a further examination of 
the point determined by the Provincial Court; and on perusal of 
the proceedings held upon the case, it appeared that, on the 
abolition of sayer in 1790^ the revenue arising from the hirt in 



280 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


1808. question to t]be zemindar, and to Government^ was abolished; a 
“ proportionate deduction being at the same time made in the public 
rhiikinv*^* assessment. But it did not appear, whether the exclusive and 
bnitee, v, hereditary privilege of receiving the Sasun-hirty which was stated 
JuoLMii to have been enjoyed by the plaintiff and his ancestors, in compen« 
Clnikiii- satioii for the duty performed of burning the dead, had been 
abolished, as coming within the general rule passed on the 28th 
of July 1790, and re-enacted in section 4, regulation 27, 1793; or, 
if so, whether any indemnification had been granted to the here- 
ditary holders of the birt in contest. A reference was made 
therefore to the Board of Revenue to ascertain these points; and 
the report given in answer stated, that the records of the Board 
do nut afford any information respecting the exclusive privilege 
claimed by KaUichund Chukurhuttee. It appears, however, that 
previously to the abolition of the sayer, the rajah of Burdvvan 
levied a tax from all persons exercising any profession in hia 
zemindary ; and that Agnee Bramins, and Burren Bramins, (viz. 
the Hindoo priests employed to officiate in burning dead bodies) 
were included in the list of persons who were subject to the tax.’’ 
From this report the Sasun-hirt claimed by the appellant did not 
appear to have been abolished; the sayer abolition extending only 
to the tax which had formerly ^en levied by the rajah of Burdwan, 
and to the revenue derived from it by Government. And the 
authorized hereditary privilege, to which this perquisite was 
annexed, having the sanction of established custom, and of the 
Hindoo law, which recognizes the grant of a rajah in this and 
similar instances, .he Court deemed it a legal private right, fit to 
he sustained ; and determined that a claim to Sasun-hirty including 
the privilege of performing, or causing to be performed, within the 
limits defined by a special grant, the ceremony of burning the dead, 
and of receiving the usual compensation paid for such service, is 
maintainable, notwithstanding the abolition of the sayer duties. 
'Ihe Court therefore (present J. II. Harington and J. Stuart) 
reversed the decree of the Provincial Courtof Calcutta in this case; 
and directed that Court to re-hear the appeal and pass a decision on 
the merits of the suit, as relative to the particular interests of 
the parties, (a) 

(a) This flecision is importnnt in its principle, which Rf]mit.s the validity, iindef 
the regulations in force, of the grant of an exclusive privilege, for the perfor- 
mance of the rites and ceremonies of the Hindoo religion; when conformable to 
established usage, and sanctioned by the Hindoo law. 

The jiidirmentin this case further shews, that, in special appeals, the Court of 
Sndder Dcwiinny Adawlut do not consider themselves bound to decide more than 
the point on wliiq^' the appeal is admitted. 

The fees arising from the privilege confirmed in the present instance, however, 
were understood to he voluntary; and the precedent must be received with 
circumspection; as in the preamble to regulation 27, 1793, one of the beneficial 
consequences expected from depriving the land- holders of the power of imposing 
and collecting dutie.<i, is stated to have been the suppression of many petty 
monopolies and exclusive privileges, which bad been secfslly continued, to iho 
great prejudice of the lower orders of the people.” 
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ROOPNURAYUN DEO, Appellant, ^ 

versus 

RAJAH QADIR ULEE, Respondent. 

THIS was an action brought by Rajah Qadir Ulee, zemindar of In a suit 
Khurukpore, in the Zillah Court of Bhagulpore, on the 
1805, to recover the sum of *2,443 rupees, 8 anas, J2 gundas, 

2 cowries, due for the Fuslee year 1212, as zemindary russoom, atzcmiudarof 
the rate of two anas per rupee, on the annual revenue arising out^kuruk- 
of the dependent estate of Chundwa Passye, held by the ‘^efen- 
dant. The plaint set forth, that plaintiff had inherited from his,„i„(]„ry 
ancestoi*s the raj and zemindary of Khurukpore, and had been russoom 
confirmed therein by the British Government. That of that n <1®* 
zemindary, Chundwa Passye and its dependencies were a consti- 
tuent portion, held by the defendant under a dependent tenure of 
the rmiiire called ghaiwalee. That there were in the zemindary pellant 
many other tenures of the same description'*^ the holders of which p>e»‘lcd a 
regularly paid their dues. Tliat in the accounts of Chundwa 
Passye for the year 1 181 Fuslee^ the estate was charged with theQ„vern- 
sum of 3,2 1 5 rupees, 1 2 anas, 2 gundas in two items ; one of 2,443 ment, itap- 
rupees, 8 anas, 12 gundas, 2 cowries, russoom, or perquisite of 
zemindar, and the other of 771 rupees, 8 anas, allowance for the 
ennoongoes. That for the latter of these, the plaintiff had pre- ,viti| Hppel- 
viously brought a suit, and obtained a judgment; and that thelantwas 
defendant bad on the 9 th ZeeAi/rce 1 188, Fus/ee, executed 
agreement binding himself to discharge the former. 

The defendant in his answer, denied that his tenure was^ooyw 
dependent on the zemindary of the plaintiff, and affirmed that heclaimed by 
held directly of Government, by a sunnud under the seal 
signature of the Governor General, Mr. Hastings. He admitted 
the execution of the instrument adduced by the plaintiff, butrrspondcDt 
averred that it was obtained by duress. The plaintiHf, he said, and apiwid 
allowed that he had never received any thins: under that 
and a period of more than twelve years having elapsed since its 
execution, the plaintiff’s claim must be barred by the operation of 
the rule of limitations. Numerous exliibits were filed by the 
parties: of which the following, as bearing immediately upon the 
Cpi^'chiefly deserve specification. 

Exhibited by the plaintiff : 

A Purwanah, signed R. Brock, and dated 1st Suffer 1181, 

Fuslecy or A. D. 1776; addressed to the ryots, ghatwals, and 
others of Chundwa Passye, informing them that the British 
Government had confirmed the zemindary thereof to Fuzl Ulee, 
father of the plaintiff, and diroctiug them to be in the^ 

payment of tlie two ana /ernindary russoom fixed id’ we time of 
the late Rajah Moozuffur Ulee. 

2nd, — A Purwanahhom Mr. Cleveland, collector of the district, 
dated 14th of Septeiriter 1780, and declaring respondent to be 
rajah, chowdry, ennoopgoe, and malik, of the mehals of pergunnah 
Khurukpore, (including those forming the tenure of appellant), 
and that on condition of his paying revenue, and being faithful to 
the British Government, he is entitled to the 2 ana russoom 
zemindary, and nankar, chowdraee, and canoongoee, 
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1809. 3rcl. — Another purwanah from the collector of Bhagiilpore, to 

^ Roopiiurayun, defendant, dated the 9th Poos 1 1 SB.^Fuslee^ inform- 
ing him that the settlement made with him by Government, was 
li. jah exclusive of the two ana aemiiidary russoom, which had been 
ijudir Ulee. reserved to the plaintiff, and directing him to pay up the arrears, 
and be regular in his payments in future. 

4th. — A sunnud conferring the zcmindary of pergiinnah Khuruh- 
pore (specifically including Chundwa Pussye), on Rajah Qadir 
Ulee (plaintiff'), bearing the seal of the English East India 
Company, and signature of the Governor General the Honorable 
Warren Hastings, dated the 22d CAy/e 1 187, Ftis/ee, or 1st of 
April 1781. 

5rh. — The agreement of Roopnurayun defendant, to pay yearly 
to Rajah Qadir Ulee, plaintiff, a zernindary russoom of two anas 
per rupee, on the net yearly revenue of Chundwa Passye, stated 
therein at 7,291 rupees, in full of his rights as zemindar; bearing 
the seal of Roopnurayun, and dated 9th Zeehijree 1188, Fuslee. 

6th. — An account settlement of perguntiah Khurukpore, for the 
year 1188 Fuslee^ wherein the lands held by the defendant are 
incitided in the plaintiff's zernindary ; and the rnssoom allowed to 
the plaintiff', is stated at 2.953 rupees. 4 anas, 2 gundas, being 
2 anas per rupee on the net revenue of the entire zernindary, 
including 7,291 rupees, the fixed revenue payable by the defendant. 

Exhibited by the defendant: 

1st. — A si/itntid under the Company’s seal and signature of the 
Honorable Warren Hastings, Governor General, dated the 24th 
of May 1776, confnming to respondent, on the death of his father 
liajali Jiigunath Deo, the zernindary of Chundwa Passye, and its 
dependencies at a yearly hxed revenue of 7,291 rupees, exclusive of 
riim om zernindary, nankar^ &c. &c. 

2n(i. A purwamiah {xom Mr. Chapman, Collector of Bhagul- 
pure, to Roopuarayun Deo, informing him that his contumacy had 
been forgiven by Government, and directing him to send a copy 
of his former rescindv-d sunnud, that a new one might be drawn 
•out conformablv thereto, dated 30th of November 1784, A. 7th 
Kartidi 1 192, Fuslee. 

Uii the 26ih of June, the Zillah Judge decreed for the plaintiff 
on the following grounds : .s 

1st. — The sunnud by which the zemiiidary of Chundwa Passye, 
and its dependencies, was conferred at a fixed yearly revenue upon 
:the defendant appears to have been to provide for the due ciilti- 
vation^fthe estate during the minority of the plaintiff. ,. That 
sunnua also appears to have been revbkefl by the subsequen^rder 
•of Council,,;|frhereby the plaintifi' was reinstated in all his rights and 
•possessiopK Chundwa Passye specially inclusive. 

2ndly. — In the very sunnud on which the defendant founds his 
denial of the plaintiff’s right, the amount of the yearly revenue due 
to Government, is expressly declared exQ|^^ve of the zcmindary 
russoom, and allowance for canoongoes, cmio the plaintiff. 

3rdly. — i'l'he agreement executed by the defendant to plaintiff is 
of itself sufficient proof of the justice of the plaintiff’s claim, apd 
the plea adduced by the defendant that it was obtained by duress is 
under the respective circumstances of the parties unworthy of credit. 
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4thly. — All the evidence goes to shew that the |enurc of the 1809. 
defendant is strictly a dependant one ; and the revenue stated by 
the defendant to be paid by him immediately to Government, is Iloopniira- 
brought to account in the collector’s hooks under the head of the V**? *^*^***» 
plaintiff’s zemindary. Moreover, in the account settlement for Ulce 
1188 FuBlee, the defendant’s estate is specified as par| of thc^ 
zemindary of plaintiff. The Zillah Judge, on the above grounds, 
awarded to the plaintiff the amount of the russoom claimed by him, 
with an exception to 1 19 rupees, *12 anas, the amount of Sf^yer 
duties which had been abolished by Government. The plaintilF 
therefore to receive 2,323 rupees, 12 anas, 12 gundas, 2 cowries, 
only, and each party to pay proportionate costs. 

On appeal to the Provincial Court of Moorshedabad, that. Court 
in its decree dated 28th of September 1807, agreed in (ipiiuon with 
the Zillah Judge as to the piinciple on which liis decree was 
founded; but observed, that as the obligation adduced by the 
respondent, and admitted by the appellant, bound him to the pay- 
ment of 91 1 rupees, 6 anas, only ; being two anas per runec on the 
amount of the yearly revenue therein stated rupees 7,291, the 
plaintiffhad no claim to any further sum, and they consequently 
amended the Zillah decree as to the yearly umouiii due to the 
plaintiff*, and the proportion of cost^ payable hy the flcfeiidiint. 

The latter having preferred a fu.tlier appi'al to the Siidder 
Dewanny Adawlut, the public records connecterl with the docu- 
ments 61ed by the parties were required fiom the B >ard of 
Revenue, and on consideration of them, the Court saw no reason 
to alter the decision of the Provincial Court. 

The reasons which guided the decision of the Siulder Dewanny 
Adawlut were in substance as follows : It appeared from the 
evidence that previously to the grant of the sunnudj dated 4ih of 
May, 1776, to appellant, Chundwa Passye .and its dependencies, 
formed a part of pergunnah Khurukpore, the zemiiul iry of 
respondent, and there was no reason to suppose that Govern ment 
intended by that sunnud to destroy or affect the rights of ihe 
respondent, then a minor. On the contrary, in that very snnnudf 
the revenue payable to Government is expressly declared to be 
exclusive of the zemindary russoom now claimed by the respondent. 

, 2ndly. — It is clear that in the sunnud dated 1st of May 1781, 
w^ich the respondent obtained for the entire remind.iry of Kliu- 
Tukpore, Chundwa Passye is included as one of tb * dHpeiulenci^'S of 
that zemindary, and in the account settlement it is expressly de- 
clare^ that the ri^spondent shall receive his rmsoom of two anas 
upoA tlie yearly sum of 1 1 ,870 rupees, 7 anas, the net revenue of the 
whole estate including 7,291 rupees, assessed on Cliiindwa Passye. 

3rdly. — The above construction of the grants td the parties 
appeared to be strongly corroborated by Mr. CIcvelan Ts pur- 
wanah to the appellant, dated Oth of Poos 1 188, Fuslee, wherein 
the appellant was jj^fprmed that the settlement made with him 
was exclusive of therzemindary ru$<oom of the respondent. 

4thly — The Court considered the minority of the respondent a 
sufficient ground for holding him exempt from t&ie operation 
of the rule of limitations; the more cspecidly as respondent 
consented to wave his claim to arrears of the russoom adjudged to 
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1809* him beyond the Fuslee year in which he instituted the pre* 
■ ■ ■ sent action. 

Roopnura- The Court accordingly (present J. H. Harington and J. Fombelle) 
Tiin Deo, V. confirmed the decree of the Provincial Court, and dismissed the ap- 
QadIrUlec appearing to the advantage of both parties 

^ ’ that their estates should be rendered entirely distinct, whilst, at the 

same time, the tenure of appellant, as designated in the zemindary 
grant conferred upon him, was undoubtedly separable from the ze- 
inindary of respondent, under section 4, reiriilation 8, 1793, which 
directs that the settlement be concluded with the actual proprietors 
of the soil of whatever denomination, tlie Court advised the ap- 
pellant to apply to the Board of Revenue for the separation of 
Chundwa Passye with its dependencies, from the settlement of 
pergunnah Khiirukpore, the zemindary of respondent, and sug- 
gested the adoption of this measure ; deducting the yearly sums 
of 915 rupees, 6 anas, from the assessment of the estate of 
respondent ; and adding it to that of the appellant, (a) 


1809. AHMUD OLLAH and FUEZA BEEBEE, Heirs of Wasila 

Bekbee, Appellants, 

Aug. 7tli. versus 

BEHAR ULLAH, Respondent. 

In a suit by THIS was an action brought by Behar Ollah, in the Zillab 
an heir of Court of Chittagong, on the 28th of July 1800, against Wasila 
^ic son of geeViee two persons who had been servants of her late hus- 
the^wuiow band, Moohummud Ashik), to recover a 7 ana share of the estate 
of A, fora of the late Abdul Mujeed. This 7 ana share was specified by 
aliarc of bis the plaintiff to be as follows, viz. 147 doons of malgozaree land, 
assessed at 494 rupees; 10 doons of laud exempt from assessment 
tile producing annually 165 rupees; effects valued at 186 rupees. The 
willow; to plaintid' claimed as cousin of the deceased, alleging, that be was 
wliich the heir to 7 anas, and the defendant Wasila Beebee, as mother, of 
deceased, heir to the remainder; and further alleging, 

Siat the Wasila Beebee, in collusion with the two other defendants, keptbtifif 
whole es> out of possession of the share, which he sued to recover, 
tate fell to defendant Wasila Beebee set forth in her answer, that the 

claim was altogether unfounded ; that A bdiil Mujeed, late son of 
dower^ her husband, Moohummud Ashik, left no property ; that the estate, 
there being of Avliich the plaintiff' claimed 7 anas, was the estate of her (the 
proof that defendant's) husband, who made it over to her in satisfaction of the 
Sfved dower specified in her marriage settlement, and gave her possession ; 
part of her that Abdul Mujeed was manager on her part, though by her desire, 
dower, the he used his own signature, at the period of the decennial settle- 
property ment. The other defendants made a similar statement. 
b*'*thc'**^* It appearing to the Zillah Judge to be proved by the evidence in 
husband at the case, that the estate was acquired by Moohummud Ashik, and 

his mar- 
riage, and (a) By the judgment given io this cause, the rights of each party, under the 
afterwards grants made to them respectively by Government are ascertained, whilst future 
remitted cuutention is fS^ovided aifaiiist by the suggestion of rendering the tenure of 
her claim^ appellant in(]e|ienr!ent of that of respondent, in, pursuance of a general rule for 
to the jrew- the permanent BcCtlcincut. 
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was held by him as his property ; that dower was settled on the 1809. 

defendant Wasila Beebee, at her marriage with Moohummud 

Ashik, to the amount of .30,000 rupees, and 500 gold mohurs ; due ; under 
that the right of the defendant to her dower, according to an ^ 

opinion taken from the law officer of the Court, was preferable to th^prower- 
any hereditary claim of the plaiiitifT as an heir; and that, after ty acquired 
satisfaction of the right of dower, there was nothing left for heirs ; l^y A, after 
judgment was passed in the Zillah Court dismissing the plaintiff's 
claim, with costs. to Lave 

After an appeal had been preferred by the plaintiff from the been his 
above decision to the Provincial Court of Dacca, Wasila Beebee estate 
died, and was succeeded in the defence of the cause by Ahniud h«*’ed^i®hle 
Ollah and Fueza Bcebee, stating themselves to be her heirs. R heirs -and 
appeared to the Provincial Court, according to an opinion given by judf^ineut 
their law officer, that ihe execution of the deed of marriage settle- given for 
ment being proved, and such deed assigning, in satisfaction of 1^^® 
dower, the property, real and personal, of the husband ; whatever taining ibc 
property was possessed by Moohummud Ashik at the time of his share due 
marriage with Wasila Beebee, became the right of the latter, under t*> " 

the deed of marriage settlement, and whatever was acquired 
him after his marriage, devolved to his heirs at his demise ; that 2 ^ 
anas of the property so acquired would go to Wasila Beebce, as 
the widow; and 14 to Abdul Mujeed, as the son. But as there 
did not appear to the Court to be proof as to what property was 
acquired by Moohumuitid Ashik before, and what after his mar- 
riage; or what heirs there were of Abdul Mujeed, besides the 
claimant Bcliar Ullah ; no definitive decree was passed ; but tlie 
judgment of the Zillah Court being reversed, it was ordered, that 
the Zillah Judge should ascertuiu by evidence the part of the 
property acquired after the marriage, and the respective heirs of 
Abdul Mujeed, and should cause the claimant to be put into pos- 
session of such share as should appear due to him as an heir. 

The costs in the Provincial Courl were made payable by the parties 
i:esnectively. 

. ""?l'he heirs of Wasila Beebee appealed to the Sadder Dewanny 
Adawlut against the above decision, on several picas, but chiefly 
on objections to tl>c construction given to the deed of marriage 
settlement by the Provincial Court, in not allowing the whole 
amount to have been demandable. it should be oiiserved, that 
this deed, bearing date the I4tli of Rujuh of the Hijeree year 1183, 
or 19th of November 1769, was in the following terms,** 1 Moohum- 
niud Ashik, in consideration of a dower of 30,000 rupees, and 500 
gold-mohiirs, one-half of which is moowjjuly or payable immediate- 
ly, and one half moowujjul, or not exigible (luring the continuance 
of the marriage, have taken in marriage Wasila Banoo, daughter 
of Moohummud Kaeem, under the following conditions, previously 
agreed on; 1st, all property, of whatever sort, which 1 possess 
now, and may possess hereafter, is given in lieu of the above 
dower. 2nd, withddt the consent of my wife, whom I now 
marry, I will not marry another; nor will 1 keep any female slave 
as mistress. Should 1 do so, my wife will be at liberty to take her 
divorce. 3rd, 1 will not beat, or abuse her, against law. 4th, I will 
not leave her^ to go away on any journey, without providing her 
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1609. with maintenance for six mofithj|^nd T will not forbid her seein; 
her parents/’ 

find ■^*^®** ^ consideration of the evidence brought forward in the case, 

.Fiieza* B«e- facts, as they appeared from that evidence to the Court, 

liei*, V. the following questions were proposed to the Moohummudan law 
BeliarUl* officers. Jst, if the deed of settlement be established, was the 
whole amount specified in it demandable? and was the part not 
paid by Moohummud Ashik during his life, recoverable from his 
estate, at his decease, twenty years after the deed was executed? 
or, by virtue of the first of the four conditions stated in the deed, 
did only the property, which he possessed at the time of bis mar- 
riage, go to his wife for dower, and that which he afterwards 
acquired devolve to his heirs? 2nrl, if the whole sura specified 
^ in the deed were demandable: and the widow, before the decease 
of her husband, relinquished her Haim to what was then due of 
her dower; and, after the death of her husband, allowed his son 
Abdul M.ujeed to take possession of his landed estate, and make 
the settlement for the revenue of it, as proprietor, with the collec- 
tor of the district; and retain possession until his decease, one 
year after the death of the father; could the widow, under such 
circumstances, make a legal Haim after the death of Abdul Mu jeed, 
on account of dower? dd, if Moohummud Ashik's property was 
divisible among liis heirs; and he left a widow, Wasila Beebec; 
Faeza Beebee, the mother of his widow; and Abdul Mujeed, a son; 
what persons were his heirs, and in what proportions entitled to 
inherit? The answers returned to these questions by the law 
officers, were as follow: 1st, the assignment by Moohummud 
Ashik of the property he did then or might thereafter possess, 
being the offer of an equivalent, part of which did, and part did 
not, then exist, is void in law ; therefore the whole amount specified 
as dower in the deed, would have been demandable, had not 
Wasila Beebee, after receiving the property in existence when the 
mariiage took place, voluntarily relinquished, before the death of 
her husband, her claim to the remainder. 

Under the relinquishment so made by her, all property acquired 
by the husband, after the marriage, devolves to the heirs. 2nd, 
Wasila Beebee having relinquished to her husband, the claim to 
the remainder of her dower; and, after his death, having permitted 
his son to take possessiou^f the landed estate left by him; and to 
conclude a settlement for the revenue of it with Government, and 
the son, Abdul Mujeed, having held the same for a year, until his 
decease; Wasila Beebte can have no legal Haim on account of 
dower, against such lands. Sd, Moohummud Ashik having died, 
leaving a widow. Wasila Beebee; a son, Abdul Mujee<l; and his 
widow’s mother, Faeza Beebee; by law, an eighth of his property 
falls to the. widow; and the remainder to the son; the widow’^s 
mother is entitled to no part of it. Afterwards Abdul Mujeed 
having died, leaving bis motber Wusila Beebee; and Behar Uliah, 
his half-cousin of the half-brother of his father); the mother 
gets a third" of bis property; and. the half epusin the remainder. 
Accordingly, (^le estate of Moohummud Ashik being divided into 
24 parts, 3 parts, or an eighth, go to the widow, Wasila Beebee; 
and 21 parts to the son, Abdul Mujeed. Again, on the death of 
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Abdul Mujeed, a third of his Tia. Jgo to his mother to09. 

Wasila Beebee; and the remainlirg^ 14 to Behar Ullah. Therefore, 
of the 24 parts of the estate of Moohummud Ashik, 10 be- 
longed -to Wasila Beebee, andT4 to Behar Ullah; and, on thep„^ 2 aBe- 
death of Wasila Beebee, her 10 parts go to her heirs, one of bee, v. 
whom is her mother, Faeza Beebee; no part goes to Behjar Ullah. *?'***’ 
According to the above answers of the law officers, Clie Sudder ^ * 
Uewanny Adawlut, who were of opinion, that the facts of the 
widow’s having relinquished, before her husband's death, her 
claim to what remained due of her dower, and of the son having 
succeeded to possession of the estate, and held it until his death 
as proprietor, were established in evidence, approved the decree 
passed by the Provincial Court, in so far as it adjudged to the 
heirs of Abdul Mujeed such part of the property left by Moohiim- 
mud Ashik, as was acquired subsequently to his marriage. The 
decree passed by the Provincial Court was accordingly affirmed 
by the Sudder Dewanny Adawlut, who directed that the Ztllah 
Judge of Chittagong should ascertain by evidence, and report to the 
Court, what proj ertv was acquired after the marriage, and what 
heirs, hesides Behar Ullah, were left by Affdul Mujeec^at his decease; 
so that, of the propt*rty of iVloohiimmud Ashik and Ubdul Mujeed, 
so acquired after the marriage, 14 parts (of 24) together with the 
mesne profits from the date of the action, should be given into 
possession of the respondent and other heirs of Ubdul Miijesd. 

Wo personal property of Moohummud Ashik or Ubdul Mujeed 
appearing to the Court to be established, the claim to it was 
dismissed. a 

On the 5th of September 1810, the Court of Sudder Dewanny 
Adawlut (present J. H. Harington and J. Fombelle) had before 
them the proceedings held, by the Judge of Chittagoikg, in con- 
sequence of the above order, from which proceedings it appeared, 
that the whole of the lands possessed by Moohummud Ashik, with 
the exception of two moiizas (Chandgaon and Bhugully) and four 
doom of lands in another tiiouza, were acquired by Moohummud 
Ashik subsequently to his marriage. Accordingly, of the lands 
possessed by Moohummud Ashik, (with the exceptions above 
stated) it was directed, that 14 parts of 24 should be given into 
possession of the respondent, than whom there did not appear to 
be any other heirs oB Ubdul Mujeed, together with mesne profits 
to the date on which possession should be obtained. The costs 
in each of the Courts were made payable by the appellant. 
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DEBEEPURSHA&v^ElN, Appellant, 

, ver&us 

May 19th. INDURJEET SEIN, SHAMCHUND SEIN, and 

SUMBHOOCHUND SEIN, Respondents. 

Y, 

Section 28, THE plaintiff Debeepursbad Sein havings sudd in the Zillah 
Court, to recover from the defendants the sum of 5,253 rupees, 
cousu'iied anas, 10 ^undas, stated to be due as a balance of account, the 
not to case was referred for arbitration, and a decree was subsequently 

require passed, in conformity to the award of the arbitrators, adjudging 

proof of^^ to the plaintiff only 8 rupees of the amount claimed. 
or*pardal^ appeal by the plaintiff from the above decision to the 

ty, of ar- Provincial Court of the Dacca division, on the ground of the 
biiratora arbitrators having been guilty of gross corruption and partiality, 
the' ml m is- Court directed the Zillah Judge to investigate the truth of the 
siori of an preferred by the plaintiff; and the evidence of the witnesses 

appeal from examined, not appearing to establish the alleged dishonesty of the 
a clecision arbitrators, the Provincial Court refused to admit the appeal. 

A summaryv appeal from the order passed by the Provincial 
airard. Court was received, under the provisions of section 8, regulation 
2. 1801, by the Sadder Dewanny Adawlut; and it appeared to 
this Court (present J. H. Harington and J. Stuart) that by section 
28, regulation 5, 1793, (which provides for the dismissal with costs 
of an appeal f»referred against the decision of any Zillah or City 
Court founded on an award of arbitration, “ unless it be fully 
proved to the satisfaction of the Court by the oaths of two 
credible witnesses that the arbitrators have been guilty of gross 
S' corruption or partiality in the cause in whicli they have made the 
award;**) it was clearly intended that the appeal should be first 
admitted ; and a^eiitiially dismissed with costs on failure of the 
appellant to establish corruption or partiality on the part of the 
arbitrators. "I’ho Provincial Court were therefore ordered to rcfL-ive 
the appeal and proceed upon it according to the above construction 
of the rule referred to. {^a) 

(a) It may not lie* ronsiilered of material consequence whettier the alleiratioii 
of coiTiipficin or partiality against arbitratons be tried before, or after, the 
Ac]ini5.''iori of an appeal from the jiidginent founded oa .t|^eir au'ard. Ihit it is 
consonant to gonnral ^ruciicefj^t objections againjit the grounds of a judicial 
decision should be tried, alter admitting an appeal, and it also seeiires the atten- 
dance "of the respondent on notice to~ him for tliat purpose, previous to the 
investigation of such objection:^' « 
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RAMMANICK ilTOODY, Appellant, 1P09. 

vensus 

JYNAilAEN, (Father of Nu rising Koy), Respondent. Sept. 2ist. 

THIS was an action brought by Jynaraen, on the part of his A, sups B, 
son Nursing Roy, a minor, in the Ziliali Court- of Bakirguiiire, on f'jj' 
the 2d of April J804, or 2*2 d Chyle of the Bengal year * 2 1 0, 
against Uainmanick Moody for the possession of a proprietary piiirlinsed 
right of a share, consisting of 8 anas, 12 pies, 2 frunoas, 2('uwiies, them at 
of pergunnah Chnneierdeep. The annual produce of the share®”***'”" 
claimeti was stated at 71,780 ruj^es. ^ 

It was set forth in the plaint, that, on the .share in dispute being name; that 
advertised for sale at auction, by the collector of the district, in n coorey* 
1208, in consequence of arrears of revenue due from the former ®“*’® 
proprietor.«!, the plaintiff deputed the defendant to purchase the ** 

lands on his account, and, after taking from him a written ac- tu him by 
knowledgment of the agency, advanced him 3,000 rupees for B ; but 
the deposit money; that the defendant accordingly purchased the *!'"* R had 
lands for the plaintiff, in his own name, on the 23rd ol^^ssarA 1 *208. 
for the sum of 19,300, rupees, the balance of Which sum was raiseii and rrHii> * 
by the plaintiff, partly through the defendant, with whom the dnipiuly 
plaintiff afterwards settled accounts and paid the balance; that *‘®*®*®^** 
the defendant executed deeds of conveyance for the lands 
favour of Nursing Roy, the plaintiff's son, bearing (lake the 23d of ailcirpd 
Poos 1209, notwithstanding which, on a duMiasl-iMa/i/er, oreou'vyance 
petition for the lands being transferred to the name of Nursing, 
being presented to the collector, the defendant, ihioiigli his hi other * 

Radhakisheii Moody, resisted the arrangement, and wrongfully pa>Rf-d di8. 
kept possession of the property. xuii«sinir the 

The defendant denied having purchased the lahds on account •“!*> 
of the plaintiff, or having executed any acknowledgment of agency, thauhere 
or deeds of conveyance, and aflirmed, that he purclia.sed the lands vpas no 
at the auction for himself, and that the claim preferred by the other 
plaintiff was fraudulent. wldch^lo" 

After considering the evidence adduced on both sides, the Judge ,nXitaiuit- 
of the Zilluh Court, on the testimony of witnesses for the plaintiff, bccauso, * 
who deposed to the execution of the deeds of convevaiicc by the even sup- 
defendant to the plaintiff after the receipjj,, by the defendant, of IJ"®.*"? 
sums advanced or procured by him for the plaintiff, in puit of .the}, 
purchase money for the lands at the collector's sale, considcrt dpurclmspr 
the lands to be the properly of the plaintiff; and gave judgment at auction 
in his favour, for recovciing them, with costs against the defendant, 

On appeal by the defendant from the above decision to the 
Provincial Court of Dacca, that Court affirmed it, dismissing dnqt, and 
the appeal. rlcfrauded 

A further appeal was preferred to the Sudder Dewanny 
lut, on the pleas, that the ileeds of conveyance set up by the 
claimant were fabricated, and the e\i«icnce of the witnesses to such pur- 
their execution, false. Sudder Dewanny Adaw lut, after look- rhase Iniiig 
ing attentively into the circumstances, did not admit their authen- 
ticity, for reasons which follow : In the first place, on comparison by VlIcVe- 
of the name of the appellant, affixed to the deeds of coii- 

YOL. I. rp 
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1809. veyancc set up by the respondent, with the appellant's ascertained 
“ siffnatuie nn two otlu r documents, it appealed to the Court to 

gulations, differ so marerially in some points, as in itself to excite suspicion. 
formH**^^ R«i«5hiJiikiir, u person in the employ of the respondent, (to whom 
legal* alleged that the deeds of eonveyance, with a power of 

ground of atioiuey from the appellant, to pet them registered, and the lands 
action, or chapped, to the respondent's name in the collector's books, had 
been sent by the appellant) being*^ pri seiit in Couit, stated, (with 
to inicrfeie authoiity of the respondent) that, within three days of the end 
in Ilia of Poos 1209, the deeds were sent to him at Dacca through Nund- 
bclialf. ram and ilajnaraen (people of the respomlent) with the power of 
attorney from the appellant : that, about six d.iys afterwards, he got 
the deeds registered in the presence of Nundram, Rajiianieii, Guda- 
dhur and Guculkishore (all people of the respondent), and tliat he 
and Sheochiinder (dewan of the respondent) afterwards canied the 
deed, so registered, to the col lector's office, with a durkhast-i-khari^ 
jeejOn the part of the appellant, to pet i he lands set down to the res- 
pondent's name, and was told it should he done after the usual report 
to the Board of Revenue. He admitted, th.U, from the time the 
power of attorney arrived, till the deeds were carried to the collec- 
tor's office for petting the names changed in the registry, he never 
saw Rammanick Bose, the appellant's 7)whhtar, or agent, (who lived 
at a short distance from Dacca); that, a chiy or two afterwards, 
Rammanick came to Dacca, and, on being told of the sale, and 
d for the documents relating to the auetion purchase, said he 
had heard nothing of the sale, from lludhakislien, the appellant’s 
brother and or seiierai agent, but that after communi- 

catnip wdth him, Hadbakishen, he would make over the papers; that 
immediately afterwaids, Hadhakishcu came to Dacca, and prefer- 
red a pelilion to the collector, on the part of his brother, the appel- 
lant, setting forth, that the alleged sale was a fiand. Sheosing, 
the respondent's dewan, also present in Court, made a similar 
statement. The Court observed, that Rammanick Bhose and 
Ajodhearam, witnesses for the appellant, had stated in their depo- 
sitions, that they knew nothing of the stated sale, or of the t/wr- 
khast-i kharijic, until the receipt of a letter from Radhakishen 
(brother of the appellant), stating the circum^tancos, on the infor- 
mation of Panioty, zemindar of part of pergunnah Chundeideep, 
and from the deposition of this person (a witness of the appellant), 
who, it seems, had wished to purchase the lands in question from 
the appellant, if he sold them, it appeared, that a writer in his 
service gave him information of a conveyance, and durhhast-i* 
hhaiijee having been brought to the collector's office by people of 
the respondent: that he immediately sent to Radhakishen to ask 
him why he had not been allowed the refusal of the purchase, who 
answered, that no sale had been made, and a day or two after- 
wards, preferred the petition to the collector, setting forth the 
fraud of the respondent The Sudder Dewanuy Adawlut saw 
every reason to believe that the appellant and his brother bad 
actually no knowledge of the deeds of coifveyance, or durkhast~i» 
kharijee, before the intelligence was conveyed to them, through 
Panioty, in the manner above stated. And it was improbable that 
the appellant, after having employed Rammanick Bose as bis con- 
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stituted mokhtar, or agfent for the aemiiidary, witli the collector of 1809. 

Dacca, should suddenly, and without uiviiitr him the least intima- 

tion, have constituted a servant of tiie respondent his mokiitar, R anmA- 
wiih directions to ^etthe deeds of conveyance registered, and the "“dc M»o- 
siibstitution of name in the collector’s registry. According to the , 
statements made to the Com t by Ramshuiikur Chose, ^d Sheo> jawacQ. 
shunkur Das, on the authority of the respondent, it was evident 
that ihcygot'the deeds of conveyance registered' on the testimony 
of three people of the respondent, in the absence of Knrnmanick 
Bose, and withontany witness on the part of the appellant, and after- 
wards entered the durkhnst-i kkarijee in the same suspicious man- 
ner. It was remarkable too, that the collector’s bill of sale, and 
other docMiments connected with the auction purchase, which, had 
the alleged conveyance leally been executed, would, it might be 
presumed, have been delivered over to the respondent, had never 
been delivered over, but were still in possession of the appellant, 
and, according to the witnesses of the respondent, and the respon- 
dent’s own admissions, at the time of drawing out the deeds of 
conveyance, there was only one person present on the part of the 
apDcIlanr, viz. a menial servant, whose name however does not 
appear ill attestation of the deeds: and the respondent, who ad- 
mitted that 10,000 rupees of the auction purchase money wero 
raised on h s behalf by the appellant, and who was proved, and 
indeed admiti(?d by himself, to have been for some time in nece.s- 
sitons circMiinstanccs, gave a very improbable account of the man- 
ner in which he himself raised the remainder. On consideration, 
therefore, that the signature to the deeds of conveyance was in 
itself suspicious, coupled with the suspicious manner in which they 
had becMi drawn up and witnessed, instead of its being done in 
the presence of persons from both parties; together with the other 
circumstances above detailed, tending to confirm the belief that 
the tieeds of conveyance were fictions, the Court disbelieved the 
evidence of the witnesses brought by the respondent to their exe- 
cution, and would not admit them as proof of the title which the 
respondent sued to establish. 

And putting these alleged deeds of conveyance out of the question, 
then* was no otlier ground to maintain the suit. For even admit- 
ti.ig [he fact alleged by the respondent in his plaint, that the lands 
were bought ))y him benamee, at the collector’s sale in Assarh 1208, 
in the suiistituted name of the appellant, ^^'the Court held, that, 
under regulation 7, 1799, enacted previously to the purchase in 
question, and prohihiliiig purchases at the public sales in sub- 
s' itiited names, his claim, as being the real purchaser, could not, 
on that ground, have betui taken cognizance of; and that, even 
admitting him to have been the actual purcliaser, defrauded of 
possession, no assistance could be afi'ord'ed him by the civil courts. 

The Sudder Dewanny Adawlut, accordingly (present J. H. Ha- 
rington and J. Fombelle) pronounced, that the claim of the 
respondent to the lands in queslion, bought at public auction in the 
name of the appellant, was not mainiainablc; and reversed the 
decrees passed in favour of the claim, by the Zillah and Provincial 
Courts; with costs in each of the Courts payable by the respondent, 
provided assets sufficient should be found in his possession. 
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1809. Should the Te8p»)ndeiit actually have assisted the appellant with 

any part of the auction purchase money for the lands, or have 

Ramiua- raised any part of it on his account, it was intimated to him, that 
nick Moo- nothing contained in the present iud^inent, would hinder his 
J^'naraen recourse against the appellant for the amount, should 

^ ' it not have been repaid, (a) 


1809. CllOTEELAL, Appellant, 

uerST/s 

Nov. 27th. PIRBHOONARAIN, and others, Respondents. 

In a salt for THIS was an action brought by Choteelal, in the Zillah Court 
possession of SariiD, on 2 1st of September 1804, or 2nd of Assm of the Fvslee 
1212, against Pirbhoonarairi and others, to recover the lands 
port y'of the ol' Chuk Chok.haree and Chuk MustofeCy the extent of which was 
ptaintiif, to stated at 337 becgahs, and the annual produce at 175 rupees. 
\ihK*hthe 'I'he plaintiff claimed these lands as his hereditary property, 
wiongfiilly withheld by the defendants, 
h uui^v'igc fhe defendants, taiookdars of Leedhiinpore, pleaded, that the 
(“ rihn') lands in dispute had been mortgaged to their ancestor Tej Singh, 
triiiii (he i-,y 13usun Singh, ancestor of the plaintiff, in the Fuslae year 1 153; 
ancesunr^ that the defendants and their ancestor, had held them under the 
dated bO* morljiage sixty years, and that cognizance of the present claim 
years be- < was barred by the rule of limitation contained in the 14th section 
fore, aud of regulation 15, 1793. 

^f^t^'**** The deed of mortgage under which the defendants stated pos- 
Hiraiiisitbe sessioii to have been held, bearing dale the 25th Rubbee-oo-sanee, 
daim, that of the year ubo\e stated, purported to have been executed by the 
pioH not plaintiff's ancestor to the ancestor of the defendants, for the sum 
v^dfiiraTea rupees, wiili the condition that the lands should remain with 

oi niort- the mortgagee, and the produce be received by him, until the 
paL't'iiuder moitgnge should be redeemed by payment of the principal sum 
regula- ^ j„,y mortgagor should think proper. The Zillah 

tluTsiiddt'r doubts of this mortgage deed being genuine, by reason 

of its recent appearance; but at the same time, (though the plaintiff 
had not otherwise made out a title,) he took it to be an admission, 
on the part ol^ the defendants, of the title of the plaintiff’s ancestor: 
and, prcsuming,.tliat in the period which had elapsed, the. debt 
must have been iKpiidated from the produce, adjudged the recovery 
of the lands to the plaintiff, with costs against the defendants, in a 
decree bearing date the 17th of June 1805. 

On appeal by tbe defoiidant from the above decision to the 
Provincial Court of Patna, that Court, on tin* ground that the 
defendants had been in possession prior to the date of the 

(a) Since the eiiactinent of rt'giiintion 7, 1799, the ('ourlBCan gfve no remedy 
against a fraudulent agent emiduycd to piirchasie lands at a collcrtoi-'s sale, in 
his own name, in an ad ion for pnsses.sion ; bst may caiise bitu to refund the 
amount received in an at'tion for debt. 

Yet, on proof of a conveyance hubscqucntly exeiMitrd by such agent to the 
real purchaser, the Court will caii.*u* perforipdficc, without enquiring too uiiuutcly 
into the groiiucls ot the trnosnctlou. ' 


Dewanny 
Adawlut 
adjudge 
that the 
'idaintilF 
may re- 
cover on 
redrciiiiog 
tlie iiiort- 
gugc. 
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Dewanny, and that the lands in dispute did not appearin Mr. V ausit- 1809. 

tart’s register, as an estate separate from talook Leedhunporc, were 

of opinion that no legal claim coyld lie on the part of the plaintiff; 
and reversed the Zillah decree dismissing the claim, and making ® 
the costs of both Courts payable by the plaintiff'. others. 

The plaintiif having petitioned for a special appeal to the 
Sadder Dewanny Adawliit against the above decree, the Court 
allowed it, on the ground of the admission of the defendants in 
the Zillah Court; that they held under a mortgage, to which the 
Provincial Court of appeal did not appear to have attended. 1'iie 
appeal having been accordingly heard, the appellant, on being 
questioned by the Court, admitted the mortgage set up by the 
respondents; and, by rhe 4tli clause of section 3, regulation 2, 

180o, claims in cases of mortgage not being subject to the rules of 
liinitation, the Sudder Dewanny Aduwlut were of opinion, that 
the appellant might redeem the mortgage; though, as there was no 
account brought forward of the produce of the lands, and no evi- 
dence to shew that the sum of 401 rupees had been realized from 
the lands; the plaintiff had not made out a title to immediate 
possession. 

It was therefore decided by the Sudder Dewanny Adawlut (pre- 
sent .1. H. llaiington and J. Stuart), that the decree of the Pro- 
vincial Court should be amended; viz. that, on the payment 
of the sum of 401 rupees by the appellant to the respondents, 
the lands sliouhl be recovered by the former; and that the respon- 
dents should render an account of the profits, in the manner 
stated in section 10, regulation 15, 1793, from the 28th of Marcli 
1780, the date specified in that section, on a demand being made 
to that effect, by the appellant, in rase the profits realized should 
have exceeded the legal amount of interest on the sum for which 
the mortgage was granted. 

The appellant not having established his claim to immediate 
possession, for which he sued, the order passed by the Pro\incial 
Court, lelative to costs, was allirined ; and as the respondent had 
not disputed the mortgage claim of the appellant, the costs of the 
Sudder Dewanny Adawlut were alsa made payable by the 
appellant, {a) 

(a) The fourth clause of section, 3i, refnilation 2, 18O5,-:^.0n wbick^the final 
decMiori in this rase was partly founded, is in tlie folluwinfr terms : ** No length 
of tinic shall he considered to rstaldisli a prescriptive right of property, or to bar 
the cognizance of a suit for the recovery of properly, in cases of iuortgn!;e, or 
de))osit; wherein the occupant of the laud or Other property may have aciiuircd, 
or held possession i hereof as mortgagee or depositary, only, withmit any pro- 
prietary right; nor in any other case, whatever, wherein the possession of the 
actual occupant, or of those fcom whom his occupancy iiiiiy have been derived, 
slinll not have been under a title bona fide believed to have coiiveye(| a right 
of property to the possessor." 

Section 10, regulation l.^i, 17!).^, which also regulated part of the judg- 
ment of the Sudder Dewanny Adawlut, is as follows : ** In eases of iiiortgHg«*s 
of real property, executed prior to the tweiity-eiglilh day of March, one 
thousand stwen hundred and eighty, in which the mortgagee may li.-ivo had 
the usufruct of the mortgaged properijr, whether he shall have held it in his 
own possession or not, the usufruct la ^to be allowed to the mortgager, in lien 
of interest ; agreeably to the former custom of the country, (provided it shall 
have been so stVpiilared between the parties,) until the above mentioned date, 
subsequent to which, the same inigrest is to be allowed on suc!> mortgage 
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1809. 

Nor. 29lU. 


GHOLAM AHMUD KHAN, Appellant, 

versus 


MUNOHER DA2S, Respondent. 


t"c*«Toount by Munoher Das, in the Zillah 

of two Court of Juan pore, on the 24th of Aiig:iist 1804, or 3d Bhadon 
bonds, ivitli of the Fuslee year 1212. against Ahmud Khan, and one Kalichiini 
au equal Holdur, to recover the sum of 21,124 rupees, as debt, principal 
trrost (iin- interest, due to the plaintilt. 

eJer re^nla- 'I'he plaiiitifl' ciairned under two mortgage bonds of the defen- 
tioii 15, dant, the first bearinir date the 1.5th of Poos 1201, fur rupees 
tionVihe other dat^d the 20tli of Bhadon 1203, for rupees 

iiiierost 2,461, total 10,562 rupees; each bearing interest at 12 per cent; 
due having ttinl coniaining a mortgage, to the piainrifT, of the talook Soon- 
excmled wanee, &c. an ullumglia mehal in Benares, belonging to the 
to be licld as security for the payment. It was stated 
payment of the plaint, that the defendant, Ahmud Khan, under cover of 
interest IS some contiact with Kalichiirii Holdar, had dispossessed the 
admiiied, plaintiff's people of the lands: and no part of the principal having 
pears that pniil, and the interest due having exceeded the principal, the 
the interest to recover an equal amount for interest; making 
due, since (principal and interest) the sum specified. 

that pay- defendant, Ahmud Khan, stared, that he transferred hi.s 

ceedi tlie" ^®bt, (that is the debt due from himself), to Kalichuni Holdar, to 
principal, ^vhom he gave a mortgage on the lands for a fin (her sum, iuclud- 
The Siiddcring the debt, which the latter took upon himself to disoliai 2'c, an>l 
Dewanriy affirmed, that the plaintiff agreed to it ; and that I he debt iln'roforc* 
JiohUlut only to Kalichurn. 'I’his hitler d^ fVii.iant, in his ans.ver, 

tlivriilu denied that the debt attached to him, statinL'*, that he lield the 
rontaiiied lands under a mortgage from Ahmud Khan, and hini )Kiid to 
ill then- Ahmud Khan, on receivin.r the mortgage, the amount due from 
qiiohMl '' Ahmud Khan to the plaintiff. 

relatcM* 'I he Zillah ,lu igo ohserved, that there was no proof that the 
only loin- plaintiff ag eeu to tlie transfer of the debt, from Ahmud Khan to 
fubcr (Icfeiidant, Kalichurn; that the subsequent mortgage of 
fu anrar l.ind.s to Kalichurn, couhl not supersede the prior mortgage 

and that a to the plaint ff, tiiat the fact of the title deeds of the i inds being 
sum equal with the plaintiff, was a presumption that his claiiu had not been 
^Ij® f'i’“'* satisfied, and that, with the exception of 1,63.3 rijpee.»3, II anas, 
recoverable the plaintiff admitted having received as interest, there was 

asinteresi, no proof of any payment. But this sum having been received as 
exclusive interest, it aiit'Cared to the Zillah Judge, that, under the rule 
contained in the 6th section of regulation 15, 1793, viz. that “ if 
men uia interest on any debt shall have accumulated so as to exceed 


horifla, and also on all lionds for the mortjrasc ofre,il property, which have been 
enfered into, on or .since that date, or that in.-iy be hereafter executed, a.s is 
allowed on other horids, which liai'e he<*ii or may he {{ranted on, or po-stcriiir to, 
such dare, and no more ; and all t.urh iiiortwHces are to he considered as 
virtiiallv and in eftect. cancelled and rwleiMued, whenei’er the principal sum, 
with the simple interest due upon it, sindl have been realized from the 
iianfrAi of the mortgaged property subsequent to the twenty-eighth day of 
March, one thoiisaiid seven hundred and eighty, or otherwise liquidaled by llic 
luui'tgagor." 
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the principnl, the Civil Courts are not to decree a greater for i£i09. 

interest, than the amount of such principal the piaintiti* was only 

entitled to the amount which he claimed, as interest, after deduct- 
ing the above sum. Judgment was accordingly passed in the 
Zilhili Couit, on the ISili of September 1806, adjudging to the Munober 
plaintid*, against Ahtnud Khan, the sum of 16,490 rupees, 5 anas, Das. 
with cosis. 

The Provincial Court of Benares, on appeal to them by the 
defendant from the above decision, affirmed it, with interest on the 
sum adjudged from the date of the zillah decree. 

The Sudder Dewanny Adawlut, on a further appeal to them, 
concurred in the judgment, though with the following exception, 
relative to the plaintiff's claim of interest. The Court obsei veil 
that the 6th section of regulation 15, 1793. directing, that if the 
interest of any debt shall have accumulated so as to exceed the 
principal, the Civil Courts are not to decree a greater sum for 
interest, than the amount of such principal, related only to interest 
unpaid and in arrear, without any relation to interest which might 
have been received; that, at the date of the zillah decree, the 
interest acciuing in arrear, on the two bonds due to the respondent, 
having far exceeded the principal, independently of the sum paid 
in part of the interest, the plaintilf (respondent) was entitled, 
under the regulation quoted, to interest equal to the principal, 
independent of the sum which had been paid. The Sudder 
Dewanny Adawlut tlieiefore (present J. H. llarington and J. 
Foinbelle) affiimed the decrees of the Zillah and Provincial Courts, 
with further interest to the date of the Anal decision, and with an 
order that the balance of the interest originally claimed on the 
principal sum, should be paid to the claimant, in addition to the 
interest on the principal sum adjudged by the Zillah and Provincial 
Courts, leaving an option to the respondent, in the event of failure 
of payment, to cause the mortgaged propeity to be sold for the 
recovery of the amount, (a) 

(a) A great'%]e«i1 of diflTercncc exists respecting the construction of section 6, 
regulation l.’i, 1793. Many Courts thinking with the J nan pore Court, that in no 
case can the amount of interest adjudged by decree of Court, exceed the amount 
of principal. This decibioa of the Sudder, independent of its authority, is un- 
doubtedly most consouaut to the literal incaning of the regulation* 
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1810. 
Jan, 31st. 


SURUBANUND PURBUT, Appellant, 

versus 

DEO SING PURBUT, Respondent. 


In a suit THIS was an action brought by Siirubanund Purbut in the 
1*®“®®' Ziliah Court of Sarun, on the ‘24ili of January 1803, to recover 
endowed**^ from Deo Sing Purbut about 502 beegahs of land, held free of 
lands of a revenue for the service of a nmthy or temple ; the annual produce of 
mehuntee^ which land was stated at 285 rupees. 

tiff plaint^ that the land in dispute apper- 

tween tained to the mehuntee of the late Sheo Purbut, of whom the 

whom plaintiff was the chela, or pupil, and appointed heir; that, after the 

^nd tlwde^mehunfs decease, disputes respecting the succession having arisen 
there had plaintiff and defendant, who falsely alleged hirnstdf 

been dis- successor, the point was referred, at the period of pe:- 

piites about forming the obsequies of the deceased, to a punchayut, or assembly 
the right of of by whose award it was agreed to abide, and who 

toA^hite ^^*g**l^ to the plaintiff ; that the plaintiff accordingly 

mehuut de- 1^®^^ possession of tiie lands attached to the office 
termined of mehunt, but had been dispossessed by the defendant. 'I he 
bya/*i/it- defendant, on the other hand, affirmed, that the late mekunt, \\i 
us^ibIy*^of his successor ; that the mehunt exe- 

mekunts, edited to him, tlie defendant, a Hihehnameh, or deed of gift, 
convened making over to him the possessions attached to his office ; that, 
therefore, he was the rightful successor. 

Dewanny According to the award of the punchayut^ as produced by the 
Adnwliit, plaintiff, bearing the signature of several mehunts, whose evidence 
to be the moreover was taken in the case, it appeared, that the plaintiff had 
rightful Jjeen placed in the mehuntee by the punchayut^ at the time of 
and^pos^cb- ®®l®hrating the obsequies of the mehunt, in consequence of the 
lion ad- assent and choice of the other chelas of the deceased; and 
judged to it appearing, that the deed of gift set up by the defendant bad 
*'*”d**^"i ^**'*^" produced to the art)itrators, the Zillali Jud|jje presumed 

cor ing y. ^ forgery, and rejected it, without going into evidence 

respecting it. The Zillah Judge, considering the plaintiff to have 
been duly constituted mehunt by the award of the punchayut ; 
and the lands and other appurtenances of the mxith being held by 
the person filling that office; judgment was passed in the Zillah 
Court for the plain tiff'^s recovering possi^ssion of the lands claimed 
by him, with costs against the defendant. 

On appeal by the defendant from the above decision to the 
Provincial Court of Patna, that Court, on the ground of its 
appearing from the evidence of the mehunts, or gosaens, who 
signed the award in favour of the plaintiff, that they assigned 
to him the office of mehunt, in consequence of the assent 
and selection of the chelas of the late inehunt, without calling 
for the defendant’s documents or evidence, and without them- 
selves determining on the respective claims of the parties; and 
it appearing to the Court to be proved by the testimony of wit- 
nesses for the defendant, examined by order of the Court, that the 
lute mehunt did actually select the defendant for his successor ; 
and the Court having received a written answer, to a reference 



CASES IN THE SUDIW5R DEWANNY ADAWLUT. 


297 


made by them to two of the chief mehttnis in their div&ion, deciar- IdiO: 
in^ the appointment of the deceased mehunt was vaiid, and that j 
an election in opposition to his choice was not so, the Court con- 
sidered the defendant the person entitled to succeeed to the me- 
huntee and the rig^hu attached to it; and accord ing:ly gave judg- s\n^ Pur*’ 
ment in his favour, reversing the decree of the Ziiiah Judge. hut. 

On a further appeal to the Siidder Dewanny Adawlut^this Court, 
as the claimant had been placed in the office of mehunt on the 
presentment and the choice of the chelas of the deceased, without 
the claim of the respondent being duly investigated, deemed it 
proper that a new punchayut should be assembled, to determine, 
according to the custom and usage of the sect, which of the 
parties, or what other person, was legally entitled to succeed the 
late mehunt. A punchayut having been accordiiiLdy assembled, 
by the Ziiiah Judge, their award, transmitted to tlie Court, recited, 
that the members of the punchayut^ after enquiring into the claims 
of the respective parties, according to a long established usage, 
were of opinion, that the appellant was the person entitled to 
succeed to the mehuntee in dispute, as well as to the property 
left by Sheo Purbut ; and that the respondent had merely a 
right to maintenance. In conformity with this award, the Sad- 
der Dewanny Adawlut (present J. H. Harington and J. Fombelle), 
reversed the decree of the Provincial Court, and affirmed that of 
the Ziiiah Judge, decreeing that the appellant should have pos- 
session of the lands, as mehunt of the establishment. The costs 
in each of the Courts were made payable by the respondent, who 
was also directed to render an account to the appellant of the 
receipts and disbursements of the establishment, from the begin- 
ning of the Fiislce year 1210, in which the suit was instituted. 


RADACHURN MOIIAPATUR, Appellant, I8io. 

xiersus * 

GUNGANARAEN MOHAPATUR, (Heir of Jussoodanun dun March 5th. 

Moil A PAT UR,) Respondent. 

THIS was an action brought by Deokinundun, father of Radha- On the suit 
churn, in the Ziiiah Court of Midnapore, on the 1st of September of the plaia- 
1800, or 18th Bhadon, of the Umlee year 1207, to recover from 
Gunganaraen, a half share of the zemindary of pergunnahs Meer- ““Estate, 
godajore, &c. The annual produce of the moiety claimed was against the 
stated at 8,351 rupees. son of his 

It was set forth in the plaint, that, several years since, chk*flv7in- 

danundiin, the cider brother of the plaintiff, was deprived of the 
zemindary, for misconduct, by order of Council; and the zemin-h>ge(l eu- 
dary, by a regular sunnud, given into possession of the plaintiff ; that gagement 
Jussoodanundun, however, was afterwards orderedtoberestored;J»yJ;*«JJro- 
and, on a disagreement between him and the plaintiff, who l^en 
lived together in family partnership, the plaintiff having declared in.^ the 
his intention to sue for a half sliare as his right of inheritance, an plaimifT, 
ikrarnamek^ or written engagement, was executed to the plaintiff, 
by Jussoodanundun, under date the 15th of Assarh 1191, or 25th 

YOL. II. Q Q 
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1810. of June 1784, of whicli (as exljibited by the plaintiff) the following 

7 is a translation : “ Engagement by Jussoodannndun Mohapatur, 

Whi*reas, chargres of harbouring 
eftjage- * robNers having been prefcrreil against me, to the ruling power, my 
nientre- younger brother Deokinundun was constituted zemindar in my 
jected as a stead ; but the zemindary was afterwaids restored to me ; on which 
niisunderstandijigs arose between me and my brother, 
estate cun- declared his intention to sue for his share of the zemin- 

siilered iiotdary; and whereas, to prevent my said brother from prosecuting 
devisable his claim, I have consented to give him the sole coritroul of the 
rcffula-*** zemindary; 1 hereby agree, that my brother, Deokinundun, re- 
tions ; and ti^iniiig my name current as zemindar, and living with me in part- 
tlie claim nership, shall controul and manage the zemindary, and afford me 
to a iiioiety ;ind my dependants a maintenance; should it so happen, (which 
tance even prevent,) that any quarrel or dispute should arise between us, 
were the or our children, relative to our respective shares as brothers; the 
estate de- hereditary zemindary, shall be divided equally, in siicli case, be- 
yisahlc, tween us, or our sons.'* Exhibiting the above engagement, the 
laps^of ^ plaintiff sued for the half share in contest ; alleging, that he and 
time; the Jussoodaiiiindun, after the execution of it, lived jointly (that is, 
defendant in family partnership) until the death of the latter in 1201 ; that 
*"‘^*|** ('‘* after this, the plaintiff lived jointly with the defendant, his bro- 
held ® son, till 1204; in which year the defendant, disregarding 

vei'se boiiA his father's engagement, took possession of the zemindary, as iu 
fide pusses- his own right, to the total exclusion of the plaintiff. 

Sion for The answer of the defendant set forth, that the engagement 
l” years?** hy the plaintiff, was a fabrication ; that the temporary 

dispossession of the defendant’s father from the zemindary, was 
in conseqnoiu'c of false charges preferred against him Uy the 
plaintiff; that the plaintiff had never lived I'oiijointly with him, 
or his fatlier, or had a title to* any share of the zemindary ; that it 
was the established usage of the family for the elder sou to suc- 
ceed, exclusively, to the estate ; that tlie defendant had received a 
separate maintenance fiom the zemindary, and was entitled to 
nothing more. 

The names of several witnesses were subscribed to the written 


engagement, exhibited by the plaintiff; one of these, only, was 
called to, depose to its execution. Two other persons deposed to 
their knowledge of it; and to the plaintiff's having lived jointly 
with the defendant’s father, in family partnership, since the date 
of it. Oil the other hand, several witnesses for the defendant de- 
posed to the plaintiff’s execution of a kubooleut, for lands held of 
the defendant’s father, as a separate maintenance: and generally 
supported the answer of the defendant. The Zillah Judge believ- 
ing the evidence to the ikrarnameh, and considering it sufficiently 
established, gave judgment upon it for the plaintiff, for the moiety 
which he claimed, with costs against the defendant 
The Provincial Court of Calcutta, on appeal to them by the de- 
fendant from the above decision, were of opinion that the authen- 
ticity of the ikrarnameh was not established ; the proof to it not 
being satisfactory ; and there appeared no probable motive for the 
execution of such a deed. The Provincial Court; therefore, 
reversed the Zillah decree passed solely on this document; leaving 
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an option to the plaintiff to pcoseeate a separate on the 18i0. 

ground of inheritance. 

On appeal by the plaintiff against the above deci^^iop, to the 
Sudder Dewanny Adawiut, the Court, on application, obtained the 
Orders of Council relative to the dispossession and reinstatement of naraen Nlo- 
Jussoodanundun ; and it was clearly ascertained that, in the Umlee hapatiu. 
year 1188, Jussoodanundun, then zemindar, having been charged 
with encouraging robbers, and the collector of the district having 
reported the case to the Council, he was dispossessed, and his 
brother constituted zemindar in his stead ; but that, soon after- 
wards in consequence of a claim preferred by Jussoodanundun to 
the Jud«j:e of the district, asserting his right to the zemindary, and 
denying the charges imputed to him, another enquiry was insti- 
tuted, by the result of which, those charges were ascertained to be 
unfounded, and orders were issued by Government, on the 6th of 
February 1786, for reinstating him; and that he accordingly 
obtained a sunnnd reinstating and conBnning him as sole zemin- 
dar of the pergunnah. It was not credible that Jussoodanundun, 
two years after this, viz. on the 5th of Asnrh 1191, should have 
executed the written engagement set up by the claimant, stipulating, 
that his brother, merely keeping his (Jussoodanundun's) name 
current as zemindar; living conjointly with him, and affording a 
maintenance to him and his family, should have the sole controul 
and management of the estate. Moreover, the stipulations of this 
^ngajoment were not shewn to have been carrieii into effect, during 
the life of Jussoodanundun: indeed, he appeared to have himself 
possessed and managed as proprietor till his decease in 1201, 
when he was succeeded by bis son. From the contents of a pur* 
wa7in by Mr. Calvert, collector of the district, dated in 1 193, there 
was proof that Jussoodanundun, having dispossessed the claimant 
of some lands connected with the zemindary, which, on investi- 
gation, were found to have been acquired by the claimant, partly 
by purchase and partly by gift from his mother, possession was 
directed to be restored to him. It was not therefore possible, that 
the claimant should have been then living in family partnership 
with his brother, or that he should have been manager of the 
estate ; both which, however, were the engagement real, it was pre- 
sumable would have been the case. On the whole, therefore, this 
engagement, of which the contents were in themselves improbable, 
and the conditions not carried into effect ; and of which the circum- 
stances induced so strong a presumption thatit was fabricated, was 
determined not to be authentic. With respect to the hereditary claim 
of the appellant, independent of this engagement, (which thoiigli 
not formally, was in effect brought forward by grounding his claim 
upon an instrument recognizing his hereditary right, and upon 
which he insisted before the Sudder Dewanny Adawiut), the - 
Court remarked, 1st, that the zemindary appearing to have 
been, by usage, not subject to division, could not, under the 5th 
section of regulation 11, 1793, be adjudged to be divided; 2nd, 
that after the lapse of eighteen years, since the date of the rein- 
statement of Jussoodanundun, who, until his death in 1201, h^ld 
sole possession, and was then succeeded in sole possession by his 
SOD; the respondent (both of them holding under a bondjide title), ^ 
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1810. the present claim to half the zemindary, even supposing it divi- 
■ sible, was not cognixable, on account of the lapse of time ; either 
Radachiirn, under the rule of limitation laid down in the 14th section of regu- 
lation 3, 1793; or under the subsequent rules contained in regula* 
naraen Mo- It was therefore decreed by the Siidder Dewanny 
hapatur. Adawlut (present J. H. Harington and J. Stuart), that the decree 
of the Provincial Court, as far as related to the dismissal of the 
appellant’s claim should be affirmed ; and that part of it reversed, 
which left the appellant at liberty to sue bn the ground of heredi- 
tary right. It was directed that the costs, in each of the Courts, 
should be borne by the appellant, provided assets should be found 
in his possession equal to the amount. 


iBfO. 
April 5tb. 


MEER NIZAMOODEEN, Appellant, 
versus 

RAMJEKMUL, Respondent. 


In a suit for THE plaintiff, who was a travelling merchant, brought the action 
10,000 ru- against the defendant, a broker at Fiittyghiir, to recover damages 


pres da< 
inaffcs for 
the loss of 
niannn ap- 
pertaioing 
to the 
plaintiff, 
tvhirii pe- 
rished by 
the effect 


to the amount of ten thousand rupees, for tlie loss of a quantity of 
** Sheer khesht,'* or manna, which he alleged to have perished by 
the effect of damp, in the warehouse of the latter. 

The plaint set fuith that the plaintiff had purchased at Kasghur, 
on the frontier of Tartary, six maunds and twenty-four seers (about 
.528/2^ ) of manna, the cost and charges of which amounted to 
4,300 rupees, to sell again at Lucknow: that in the course of his 
journey he deposited the manna once at the warehouse of Jowaher 
of dsinp in AJuij, broker at .)ii>zadhuree, and again at the warehouse of Qunga 

cunse- . . . . ... 

qiicucc of 
lu’inif for- 
cibly de- 
tained in 
the ware- 
house of 

defendant. 

No illegal 
detention 
or want of 
care 
proved 
suit dis- 
inisserl in 
all the 
courts. 


Bishn broker at Nujeebabad: that the above houses advanced him 
550 rupees for the payment of customs and other charges, and 
sent forward a servant to accompany him to Futtyghur, there to 
receive the money. At Futtyghur, by desire of the servant so sent, 
he came to the house of the defendant, and lodged his property 
there, in the month of Ruheeoolawul\^'20, Hijreej or 2\ si Way 
1800. After a short stay he wished to proceed to Lucknow, but 
the defendant refused to release his property, without receiving 
ant Of above stated; and, in consequence of this detention, the 

ed'^e mftnna, which had been laid in a damp place, perished. It was 
added, that hud the defendant permitted the plaintiff* to pass on to 
Lucknow, when he desired, he could have disposed of his manna 
for ten thuusand rupees ; and he therefore bfoiigbt his uclion for 
that sum. 

The defendant admitted that the quantity of manna specified 
had been brouglit, and lodged at his house; but said it was the 
defendant's own pleasure to bring and le^ve, it there: that some 
time after his arrival, the plaintiff findi|ig lli|^' inann’a would not sell 
at Futtyghur, went with one niaund off it to try the market at 
Lucknow: that the defendant did not hear of him for 13 months: 


that he then returned empty handed, and endeavQtfl^d to sell the 
,.restof his manna at Futtyghur; but not succeedi^^.^ffad sought 
to indemnify himself for the failure of his spcculati6ll'i$y bringing 
this suit./ 
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The plaintiff did not deny that he remained 13 montlis at 1810. 

Lucknow, but averred that he went thither at the instigation of the 7“ 

defendant; who refused to let him remove the rest of his property,' ^®®*1^**“* 
unless he first paid the money due from him and said, that he had 
deposited the maund of manna at Lucknow with a broker, whomul. 
afterwards denied the trust ; and he W^s consequently detained, 
seeking justice from the Nuwab. 

There being no proof of any illegal detention of the plaintiffs 
manna, by the defendant, or of any want of due attention to the 
preservation of it whilst it was under the defendant's custody ; the 
Zillah Judge, on the 28th of May 1807, dismissed the suit. 

An appeal having: been preferred to the Provincial Court of 
Bareilly, that Court, by a decree dated 8th of May 1809, concurred 
in opinion with the Zillah Judge, and dismissed the appeal, ai the 
same time authorizing the respondent to apply for a public sale of 
the manna in his hands in payment of costs of suit, adjudged against 
the plaintiff, who had sued in both Courts in formd pauperis* ' 

On a further appeal to the Sudder Dewanny Adawlut, this Court 
(present J. H. Haringtoii and J. Stuart) affirmed the decisions 
of the Zillah and Provincial Courts, and finally dismissed thedaim 
of the appellant, as not appearing to have any just foundation, (a) 


LOKNAUTH CHUKURWUTEE, Appellant, I810. 

versus 

KALIKUNKUR SEIN, Respondent. May 4iU. 

IN a suit brought by Loknauth Chukurwutec in the Zillah Court Flaintlff ad* 
of Bakergurige, against Kalikuiil^ur Sein, for the sum of 1,583 
rupees, 8 aiia.s. as principal and interest of money advanced to the 
riefendant in Bakergiiiige, on deeds of Kut-kiibala^ executed by the in Baker- 
defendant to the plaintiff on lands, the property of the defendant, g«»gc, on 
situated in Zillah Jelalpore; with the usual condition, that 
defendant should redeem by a certain date, by payment of the 
money, or should give the plaintilf possession of the lands; the another zil- 
plaintiff set forth, that at the expiration of the time, the money was *al>> and 
not repaid, nor possession given him of the lands (which he ®tated 
were about to be sold for arrears of revenue), wherefore he claimed 
the money (principal and interest); and a judgment was passed expired, 
ill his favour for the amount, in the Zillah Court of Bakeni unge, on for the 

the 25th of March 1 803. SrSikcr. 

On an appeal by the defendant to the Provincial Court of Dacca, gunge 
that Court reversed the decree, being of opinion, that, under Court, n ml 
regulation 3, 1793, sectiorr 8, (defining the jurisdiction of thepbraiiiaa 
Zillah and City Gouns), as the contract between the parties 
relative to land situs^ in Jelalpore, the case was cognizable only 
in that Zillah, and hot in Bakergnnge. Conn re- 

verse it, 

(a) Tins fMf has been selected, as exhibiting an instance of traffick in manna thinking 
ill the Provinces; “rather than as involving any important or gel||Bral the case 

priiiciplii^PipfeiBion, It may be remarked, howerer, 111.11 the plaintiff ^ not only rogiil- 
attempt textile defendant's responsibility upon any neglect, in taking proper znble ia the 
care of tfe^^nuna, whilst it was iimlcr his clinrgc. zillah 
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1810. The plaintiff having appealed, against this order to the Suddcr 

• Dewanny Adawliit, the Court, without giving any opinion on the 

..where the jfierits, held, with respect to the question of cognizance, that as the 
tueted *** plaintifTs suit was . sjgecificaily for the money, as hiding been 
The Sud- advanced at Bukerguhge, and not for the land, the Judge of 
der DeMT-^ZilJah Bakerguiige was clearly competent to try the merits of the 
HiinyAdaw- cause, according to the claim preferred, under the 8th section of 
that tile^’ regulation 3, 1793, defining the jurisdiction of the Zillah and City 
Biilt, being Courts. The Sudder Dewanny Adawlut (present J. H. Harington 
specifically and J. Stuart) accordingly reversed the order of the Provincial Court 
for money, of Dacca, and directed that that Court should hear the appeal from 
coffidzable decision of the Zillah Judge, and pass judgment on the merits, (a) 

in Baker- 

gunge. 


1810. CHINTAMUNEE MUSTOFEE, Appellant, 

versus 

July I6tb. DURUPNARAIN RAI, and others, Respondents. 

'r 

Claim to THIS was an action brought by Durupnarain, &c. in the Zillali 
Court of Nuddea, on the 2d of September 1803, or 18th Bhuclun 
landsTta Bengal year 1210, against Chintamiinee Mustofee, for the 

fixed rent right of holding at a fixed jumma of 364 rupees, 13 anas, 1 pie, 
in a zemin- the mbuza Anohea, and two other villages, situated in a talook 
chwed *bv Purchased at auction by the defendant. The annual profit 

th^defen- accruing from the tenure was stated to be 250 rupees, 
dantad- It was set forth in the plaint, that, in the Bengal year 1082, 
judged in (or A. D. 1(375), Rajah Rooder Rai, zemindar of Nuddea, dispOs- 
^ sessed Buneesur Rai, ancestor of the plaintiffs, from lands of his 
on proof of ^ giving him, in lieu, the villages in question as hirt^ 

an w/iMi- exempt from the payment of rent; under which tenure Banecsiir 
raree le- Kai held them accordingly, till the Bengal year 1124, (A. D. 1717), 
in**con-*^ when the rent free tenure was resumed ; and a juninia of 375 
formity to I'upees, 5 anas, 2 pies, was assessed, payable to the zemindar of 
section 49, Nuddea; that, afterwards, Baneesur having died, leaving five sons, 
regiijation one of them, Bulrarn Rai, separated his share, the proportionate 
8,1/93. i-entof which was 22 rupees, 2 anas, IJpie; that the four others 
kept their lands undivided, paying the balance of rent, viz. 353 
rupees, 3anas, I pie; that afterthis, 1 rupee, 10 pies, ^umma of some 
land tenanted by a person named Durganaraen Jogee, was united 
with that of the plaintiffs, which made it amount to 354 rupees, 
13 anas, 1 pie. . 

The plaintiffs stated this to be the perpetual {istimrarre) jumm>i 
of the lands, not liable to increase; that the defendant^, from the 
time of their purchase in 1204, till the end of Hrawuu 1209, 

fa) Section 8, regulation .'i, 1 793, em lowers the Zillnli and City Civil Courts, 
to take cofrnizance of all suits and complaints of a civil nature, asraiubt persons 
amenable to tlieir jurisdiction, *' proviilerl the landed, or other real property to 
'vvhick tbevuit or complaint may relate, sha4 be situated, or, in alt other catesp 
cavite of action ahatl have arisen, or the defendant at the time wheo the suit 
foav he con|jE^Arcd, sliiill reside, ns a fixed inhahitant, within the limits of the 
zillah or ^y'em wliich their jnrisdictiun may extend.*' 
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received the rent of the plaintiff$ regularly at that rate; since 18 I 0 . 
which they had molested the plaintiffs, and endeavoured to oust 
them; wherefore the plaintiffs sued for the right 
lands at tlie istimraree jumnia which they stated. 1' 

The demndant denied that the plaintiffs'' were entitled to hold Dnriipna- ^ 
the lands at a Axed rent; and affirmed that, since the date of hisMfin Rai, 
purchase of the talook, the plaintiffs had made no payment or othe***- 
tender of rent; also that, from the papers of the former zemindar, 
it would appear that the rent of the lands in question was variable. 

The principal documents exhibited by the plaintiffs were, 1st, a 
suHnud under date the 15th ilsar 1164, B. S. (A. D. 1737), from 
Kishenchund, zemindar of Nuddea, to Bandeo Rai and others, 
and their heirs ; confirming the statement of the plaintiffs with 
respect to the lands having been once birf,'* and afterwards 
resumed ; as well as respecting the fixed , rent stated by them. 2d, 
a list of resumed birt lands, dated in the Bengal year 1183, (A. D. 

1756;) under the seal of Rajah Kishenchund, specifying, diose 
in*^ question, and stating the fixed (mohetrerce) jumma of them 
to be 353 rupees, 3 anas, 1 pie. 3rd, a purwana by Rajah 
Sheochiinder, dated in 1190(1763), forbidding any increase to be 
exacted on the lands in question. 4th, copy of a revenue paper 
{diheehiindy) dated in 1203 (1776), under the signature of the 
collector, stating the rent of the lands in question at the . amount 
above specified. 

The defendant, on the other hand, adduced papers to shew that 
the jumma was variable before their purchase of the zemihdaiy 
ri^ht of the talook, in the time of the last proprietor; but the 
Zillah Judge did not consider them of any authority; and it did 
not appear to him that the witnesses, who were cited by the defen- 
dant, proved the variation of jumma which he asserted. The 
coll(?ctor, moreover, in addition to the documents of the plaintiffs 
above recited, reported to the Court, that the jumma of the lands 
in question, stated in the papers of the public sale, was the amount, 
specified by the plaintiffs. The Zillah Judge, therefore, concluded 
that the plaintiffs were entitled to hold the lands in question, as an 
hereditary tenure at a fixed rent ; and accordingly gave judgment 
in their favour with costs against the defendant. 

The Provincial Court of Calcutta, on appeal by the defendant 
from the above decision, concurred in it, and affirmed it; as did 
also the Court of S udder Dewanny Adawlut, on a further appeal 
to the Court. The decree of the Sadder Dewanny Adawlut 
expressed the opinbn of the Judge by whom the appeal was tried, 
that the appellant had, hot proved any variation of jumma in the 
time of his predecessor, the late zemindar; that, according to the 
documents exhibited by the respondents, the lands were proved to 
have been the hereditary tenure of their family, at a fixed rent; 
and that undf»r the rule contained in the 49ili section, regulation 
B, 1793, enacted attKe time of forming the permanent settlement 
of the land revenue ; by which dependent landholders, istimrar^ 
darst or tenants at a fixed rent, holding their tenures from 
semindars, or other superior landholders, who had already held 
their land at a fixed rent for more than twelve years," w^r.e declared 
** not liable to be assessed with any increase either by^th^^Oflfiicers 
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1810. of Governnjjent, or by the zemindar, or other actual proprietor oi 

land,** the respondents were entitled to hold the land in question, 

nee^iuto- istimrardars^ at the stated fixed rent. Final judgment was 
fre, * accordingly/ given by the Siidder Devranny Adawiut (present J. 
Durupna- H. Harington) affirming the decrees passed in their favour, by the 
rain Rai, m Zillah and Provincial Courts, with costs against the appellant 
and others. 


1810. LALA GOBIND LAL, Appellant, 

versus 

July 3ist SRINARAIN RAI, and Heir of LULLUTNARAIN RAI, 

Respondents. 

In asuitby THIS was an action brought by Lala Gobind Lai, in the Zillah 
“I on the 24th of September 1807, or 9th Asin 

against a Bengal year 1212, to obtain from Srinarai^ and the late 

zemindar, Lullutnarain, receipts and an acquittance for the sum of 9,465 
for having rupees, 9 anas, 7 pies, 2 giindas, the amount of rents paid during 
recerteo™ ^ period to the defendants, as holders of the talook Bara- 

Ilia jhenga, &c. situated in the zeinindary of the defendants. It was 
luentsof set forth in the plaint, that the rent, payable by the plaintiff, was 
fevcral istimraree^ or fixed, according to suunuds and pottas granted to 
fbcZUIali’ pcjdecessors; that, during the time of the late Ranee Indra- 
Court ad- ^utee^ and also for some time after her death, the plaintiffs payments 
judjred to of the fixed rent were regularly received ; that from the beginning 
the plain- of the Bengal year 1211 to Bhadoon 1215, during which period 
ffM ea^al' amount stated in the plaint had been paid to the defendants, 
to double I'cceipts required by the plaintiff for his istimraree rent, had been 
the sum refused him by the defendants, in opposition to section 63, regu- 
paid. Thls lation 8, 1793. 

revewe?^ V defendants averred that the suit of the plaintiff was frau- 
on tbe ’ "dulent ; and affirmed that their zemindary officers had always 
ground that been ready to grant receipts to the plaintiffi, in the usual form, 
P*®**“’ granted to oth^r similar landholders ; but that they knew nothing 
mand^ of 2 iTiy i$timraree title of the plaintiff, who, on alleging it, had been 
receipts as required to produce his vouchers to prove such title, but had 
for a fixed * never done so. 

rent, with- From sunnuds purporting to be from Ranee Indrawiitee, exhi- 
titieon^is Court by the plaintiff, the Zillah Judge concluded 

part to a lhat the plaintiff must possess an istimraree title, and there- 
fixed rent fore did not consider the picas of the defendants, with res- 
pect to not having granted receipts, to be admissible. In the 1st 
ari»r»nng of section 63, regulation 8, 1793, cited by the plaintiff, it is 

probable.^ declared, that every proprietor of land, on receiving rent from a 
dependant landholder, shall grant a receipt for each payment, and 
a receipt in full on the discharge of each annual obligation; and 
that any person to whom a receipt may have been refused, shall, 
on establishing such refusal, be entitled to damages equal to 
double the amount paid by him. Under this rule, it was decreed 
by the Zillah Judge, that the defendants, as having refused receipts 
to the plaintiff, for the amount of rents stated in Uie plaint, should 
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pay to the pUintifF the sum of 18,931 rupees, 2 alias, 15 piM, 1810. 

being double that amount. Should the defendants dispute the 

rierhi of the plaintiff to an istimraree tenure, the was lIS", 

at liberty tf^ sue for establishing it. Srinaraia 

The Provincial Court of Moorshedabad, on appeal to them by u, and 
the defendants from the above decision, expressed their opinion. h«**r of 
that the decree of the Zillah Judge was wrong; there not 
proof of receipts having been /efhsed to the plainti|^; that the 
regulation was not applicable; and that the proper mode would 
have been for the plaintiff to have sued to establish his alleged 
istimraree title. The decree of the Zillah Judge was reversed by 
the Provincial Court, leaving the parties to pay each their costs ; 
and with permission to the plaintiff to sue for establishing an 
istimraree title. 

On an appeal by the plaintiff to the Suldder Dewanny Adawlut, 
against the decree of the Pjrpyinoial Court, the appellant was per- 
mitted to file further documents in proof of his title to an utim* 
raree tenure. After inspecting them, the Court observed, thatali 
the appellant, in his original plaint, had stated, that during Ij^l 1, 
and the three succeeding years, he paid rent to the respondents at 
the annual rate of 2,268 rupees, 2 anas, 5 pies, and required receipts 
for it as being an istimraree^ or fixed rent; whereas the documents 
tiled by the appellant stated his rent to be fixed at the sum of 
1,071 rupees, 7 anas, 3^ pies, there appeared strong ground to 
suspect that his rent was in tealiiy not fixed; and the CourtVere 
of opinion, that the respondents, as zemindars, were justified in 
refusing receipts, as for a fixed rent, demanded by the appellant, 
without proof of his title to hold at a fixed rent; and that, for having 
to done, they were not liable to the penalty specified in the 63(1 
section of regulation 8, 1793. The Sudder Dewanny Adawlut^ 

(present J. Fombelle and J. Stuart) passed jud^ent accordingly;^'"^ 
affirming the decree of the Provincial Court. The costs in thuf4' 

Court were made payable by thrappeilant» / 


TOL. 
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1810. DWARKA DAS, and MOOTEECHUND, Bankers at Lucknow, 
RAJA JHOOL*4L, Respondent. 


In a suit On the 22nd of October 1807, the banking:: house of Dwarka Das 
in.sMnned i:iul Mooteechiind instituted a suit in the City Court of Patna 
tviirtof^^ against Rajah Jhoolal, for the sum of 152,800 rupees, stated to be 
r;iriia H- ^ bond executed by the defendant, under date the 3d of Sufur 

gainst, a of the Hijera year 1201, corresponding with the 25tli of Novem- 
lv^i(^ent at her 1786. The defendant was a person of rank, who formerly 
for filled one of the offices of government under the Niiwab of 

aiiinuiit of l^uckiiow Asuf-iid-dowlah ; and had been resident, for some years, 
a debt in- in the citv of Patna, by order of the British Government. The 
cniTediiia defendant pleaded to the jurisdiction of the City Court, on the 
wrimrv- Suit arose out of a transaction which took place 

tlic defen- before he resided within the British territory. This plea having 
dant pleads been rejected by the City Judge, the defendant preferred an inter- 
auainsttlie jocutory appeal to the Provincial Court of the division, which 
Court held, that the defendant was not amcnalde to the juris* 
tlie Siidder diction, for reasons in substance as follow; Ist, that at the time 
Dowanny when the transaction took )dace, the parties were subjects of 
Acluwint another state, and there did not appear any precedent of cogni- 

th<‘*defcn- ^2iving been taken of any suit of a similar nature. 2nd, that 

daut'splea, ^he defendant was not resident at Patna by his own free wdll, but 
and deter- in consequence of u compulsoi y order, and was in all probability 
Mined that Qfl'fiQm tlje means of making an adequate defence. 3d, that 

iMMuiijlc' l‘*pso of tinie, since the cause of aidion was stated to have 

in a per- arisen, was sufficient to bar the claim under the rules of limitation 
M>nal ac- laid down in the regulations. 4th, that the defendant probably 
lion, for ^ook Up tlie money, not for himself personally, l)ut on account of 
uovorniiicnt of the Nnwab Vizier, in whii h case he could not 
of tiie Civil hcpi-rsonally answerable, in confoiinity with the sjjiiit of section 18, 
C'liirt at M'gulatioii 2, 1803. 1'he Pr(;viiicial Court accordiiitrly being of 

pAiiia. ojiinion that the defendant was not amenable, directed that no 

fiiilher proceedings should be held in the case. 

On an intei locutory appeal to the Sudder Dewanny Adawlut 
from the above Older, by the house of Owuika Das, this Court did 
not concur in it, but held it to be a general principle recognized by 
the established usage of other countries, as well as this, that a 
person is liable to a personal action for debt, where.soever contracted, 
to the courts of the country in which he may he resident; for, 
otherwise, his creditors must be deprived altogether of their just 
recourse against him. The Court observed, that the rule in 
section ,18, legiilation 2, 1803, to wdiich tlie Provincial Court ad- 
veited restricting the Zillah Courts fiom taking cognizance of 
civil suits oiiginaling in acts of the Vizit;i’s government, or of his 
officers; or in engagements contra''tcd by individuals with the 
officers of the Vizier’s government in their official capacity,") was 
. » not at variance with the order passed by the City Judge; as the 
question whether the sum was due, or not. from the defendant 
personally, formed part of the lucrils of the case; and any plea of 
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tlie nature referred to in the above rule, if set up by the duicndant, ISIO. 

as well as any plea relative to lapse of time, or other jrjound of f- 

defence, was a point for the consideration of the Courlj^ on trial of 
the cause. The Court further observed, that, if theHransaction 
oriufinated at Lucknow, the de feint ant would have an opportunity clmnd, v. 
ill his defence to biin&r forward any local usage applicable to similar 
contracts. Bur. the Court were clearly of opinion, that the defeii- •^hoola. 
dant was amenable to the jurisdiction of the Civil Court of Patn^ 
and accordingly (present H. Harinsfton and J. Stuart) directed 
that the trial of the cause should be proceeded in, providing at the 
same time for the trial of it by the Provincial Court, by whom, 
under the recent provisions of regulation 13, 1808, (the cause of 
action exceeding live thousand rupees,) it was properly cognizable 
in the first instance. 


HURRYHUa CHOWDRY, and GIIUNSIIAM CHOWDRY, I8t0. 

Appellants, ■■ 

versus Aug. 3 1st. 

RUNGOO BEEliEE, Respondent. 

THIS was an action broutrht by Riingoo Beebce in the Zillah In a suit by 
Court of Hoojily, on the 17th of November 1803, against Hurree- widow 
hur CInnvdry and Ghunsham Cliowdry, as heirs of Sham Chowdry,2|j" 
for possession of mou/as Ishurba, &c. of which the annual produce 
%vas stated at 801 rupees. of tlio ta- 

It was set forth in Hie plaint, that the villages in question wtM*ehK)U held 
purchased as a lalook hy the plaiiitiff**s husband, Mudaree Lai, and )“'*** 
held hy him till his death, in the Bengal year 1165, (1759, A. D ) un(lpr"ail 
that the plaintitf succeeded to them, and held them 11 years as miexcL'iitcd 
proprietor, viz. till 1 17(5, (1770, A. D.) in which year Sham Chow- decree in 
dry, alleging that there was no heir to the talook, obtained a 
jiurwana from the. Nawab Mozuffir Jung, Naib Nazim of Bengal, 
under which he dispossessed the plaintiff; that the plain lift' suedta Dewnny 
him in the Calcutta Dewanny Adawlut, where she obtained ai^dnwlnt 
decree, from Mr. Petrie, then judge of that Court, under date 
25ih of August 1785; by which decree she obtained possession ; ^ prior 

but was again ousted by Sham Chowdry. claim 

The defendants, in their answer, set forth, that, in the time of [*^hicli she 
the Niiwab Mo/uflir ,lung, it was customary on the death of * 

zemindar, or talookdar, without issue, for a person to be appointed the K/iatt 
by the rnlins: power to succeed him; that the plaintiff’s liushand in 177.‘$, 
having died wiiliniit issue, ihe Naib Nazim, for tlie security of the ""'y dismis 
juiblic revenue, conferred the oflice of talookdar (khidmuti ofVhe**in"*^^ 

ffarce) of the talook in question on their predecessor Sham Roy, rirs, On 
and gave him a talookdarce suftnnd\ that the plaintiff had sued the groimd, 
for possession of her husband’s talook before the Khalsa in Cal- *j*crefori», 
eiitta, then superintended by the President in Council; by 
derision her suit was dismissed, on the 7th of September 1773; the 
that the late Sham Chowdry and themselves had held possession was a linnl* 
€vi«Y since; and that the chum was not open to the cognizance' ofJ'*****^*«^ 
any other Court. . scnicucc*, 
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1810. The Zillah Jiid;;e, without going: >nto the merits of the case» 

thought himself bound to maintain the decree of Mr, Petrie, 

precluding , passed in 1785; which appeared to have been founded on the 
tbe qiies- principle that to exclude the widow from the succession to her 
bXir Haain ^'*J'sbaud's estate was not just nor conformable to the Hindoo law. 
agitated. Judgment was accordingly given in the Zillah Court on the 5th of 
tiie jiidg- November 1805, for carry ing^ll^at decree into execution. 

Provincial Court of flic division of Calcutta, on appeal 
iioiinmM them, affirmed the decree of the Zillah Judge, on the 5th of 
illegal by November 1807. 

the Sadder On a further appeal to the Sudder Dewanny Adawlut, on the 
Dewanny heirs of Sham Chowdry, this Court reversed the above 

aiidTlie** decrees, for the following reasons : the Court observed, that, on 
claim dis- the 1st of March 1770, a sunnud was issued in favour of Sham 
nihwvd. Chowdry, predecessor of the appellants, under the seal of the Naib 
Nazim, Nawab MozuffirJung, reciting, that Mudaree Lai (the 
respondent’s husband) talookdar of lAouzas Ishurda, &c, having 
died without is^ue, there was no talookilar; that the r\ots were 
absconding ; imd there was a balance of revenue ; that, therefore, 
the office of talookdar of the moiizas in cjiiestion was conferred on 
Shaniraiii Chowdry, from the beginning of the Bengal year then 
current, ( 1 17C,) on condition of good behaviour, punctual pay- 
ment of the revenues of the talook, and giving to the widow of 
Mudaiee Lai a nankar^ or allowance in land, for her mainienance. 
The respondent, it appeared, had in the year 177J, sued Sham 
Chowdry before the Khahn, the Court in which claims of succes* 
sion to zemindaiies and talookdaries were cognizable under the 
regulations in foice at the time, alleging, that he had taken illeg d 
possession of her deceased husband's talook; and, on the 7tli of 
September 177d, three Members of Council, sitting as Judges in 
the Khalsa, passed a decision, dismissing the claim; and issued a 
sunnud^ setting forth, that the widow of Mudaree Lai having sued 
for possession of the talook held by her husband, and Sham 
Chowdrv having produced a sunnud from the Naib Nazim, vesting 
in him the office of talookdar, the light of the latter, under such 
itunnud, was maintdiiied ; at the same time directing, that two 
gardens, the nankar of the widow, should be held by her, a< before, 
for her subs'stence. On the 22d of February 1790, the Judge of 
Zillah Nuddea (before whom the respondent had filed a suit for 
possession of the talook, in conformity with the 22nd article of the 
judicial regulations then in force, made a reference to the Sudder 
Dewanny Adawlut, respecting the sunnud of the Khnha being 
conclusive, or otherwise, and being informed, in answer, that tlie 
sunnud in question with the judgment upon which it was fDunded, 
appeared sufficient to preclude ail further investigation, he dis- 
missed the suit. In passing judgment in the present case, the 
Court ^Sudder Dewanny Adawlut observed, that, according to 
the 2nd article oftlie regulations enacted on the 1st of August 
1772, the determinaiioii on the right of succession to landed 
estates, having been vested solely in the President and Council, 
the decision of the Khalsa, and corresponding sunnud grunted by 
the Members of Government, was a final judgment on the riuht to 
the talook in question ; which consequently was not liq^ble to sub- 
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sequent litieraiion in any otlier Court; that, therefore, the decree IdlO. 
passed by Mr. Petrie, Judu^e of the Galcuitu Dewanny Adawlut, on — 
thel25ih of Aug^ust 1785, uphol(lin<rthe plaintiff scluim in opposition 
to the decision and stomnd of the /CAafsa, was invalid; (which the 
Court presumed to have been the reason of the decree never having slmm 
been enforced); and that the present decrees of the Zillah and Pro- 
vincial Courts, founded upon the judgment of Mr. Petrie, were irre- 
gular. The decrees abovemen tioned were therefore reversed by \Jtkp 
Siidder Dewanny Adawlut (present J. H. Harington and J. Fonfi* 
belle) and the claim preferred by the resf>ondent finally di^Ninissed. 

It appeared, on inquiry from the pleaders of the parties, that tl.e 
twogardens mentioned in the sunnud of the ATAo/so, had been unin- 
teiniptedly in the respondent’s possession. And during the in- 
vestigation 01 this case before the Sudder Dewanny Adawlut, one 
of the appellants came forward and stated, that the appel|auts were 
willing to make an additional allowance to the respondent of 4 
lupces per mensem^ for life ;, as well as to pay the costs of suit. 

This w.is accordingly provided for in the decree, (a) 


GUNGA DAS and MUNGUL DAS, C/teZos of Kishxa rah, 1810. 

deceased, Appellants, - • — 

versm Nov. 26tli. 

TILUK DAS, Respondent, 

THIS action was commenced by tbe late Kishnaram, in the fn a snU 
Zillah Con it of Tirlioot, on the ‘24th of August 180 1 , (I>t Bhadooyi f‘»r a me* 
of the Fuslee year J‘208,) '.pjainst Tiluk Das, to recover the office 
mehunt, of a religions establishment at mouza Ramputtcc, in per- ” 
gunnah Hatee, together with the lands attached to it ; the value of plHiniitf 
which, reckoned at ten years produce, was laid at rupees 16,447. was tim 

It was set forth in "the plaint, that Dyal Das, meintnt of 
establishment, who died in the jTws/ee year 1191, and of whom 
the plaintiff was c/ieZa, or pupil, selected the plainriffi for his sue- inciimbent, 
cessor, shortly before his death, making him Ids deputy q'lini 
qant^ and mokhtar, or manager of the revenues of the establish- 
ineiit; and enjoined liis other cficlas to nominate him mchunt after jnstalleil, 
his own decease ; that he accordingly succeeded, though the per- tin* cash 
formance of the bundhara or funeral obset|uies, at which it isnotmacle 
usual to nominate the successor, was, from want of funds, tlelayed 
till 1206; but that in 1201, though the regular ceremony was missed, 
delayed, the neighbouring mehunH invested him witli a turban, but the 

denoting him to be meA^l7^G* that in 1203, Churun Das, gooroo of*^*^"**'*”^ 
® Ill posses- 

(a) The Court were fully sensible of the injury siistained by thef^ respondent, 

(who was undoubted heir to her liiislmnd's estate under the Hindoo law) from J'^uowed 

the arbitrary grant of the Naib Nazim. But as this gram had been recognized 

and confirmed by competent authority, they were precluded from trying the.““'’*“l^ ^ 

merits of the claim by tbe express terms of section Ui, regulation 17!>,3, pro- . " regii- 

hihitiiig the Civil Courts from entertaining any rausc, which from the produc- 

tion of a former decree on the records of the Court, shall nppear to have heen®jh or m- 

henrdaiid determined by any former Judge; or any supcriuieiident of a Court 

having competent Jurisdiction. 
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1810. . the defendant (who had set up a claim to the mehuniee) executed 
■ an instrument, giviiit? up that claim ; that, however, on the death 

thebst^ of Churun Das, the defendant, his chela, dispossessed the plaintiff. 
mehuHi ns added by the piaintid’ that, in 1208, he celebrated the 

required by ubse^j«ies of his gaoroo at Mirzapore, and was then regularly 
tlie iisrtjfc installed by the vieiiunts, 

Sie'siidder defendant denied the truth of the plaintiff's statement; and 

DpValliiy^ set fiuih that Churun Das, his gooroo, was chela to Prein Das, 
AiJaivlut mchunt of tiie establishment ; that Churun Das, in the time of 
direct, that Prein Das,and afterwards in the time of Dyal Das, his successor in 
blkM^wiV- wehuntte, was mokhtar o{\}ae revenues; that he (Churun Das) 
hunts be* succeeded Dyal Das, and was regularly installed by themehunts in 
convened the presence of the plaintifl'; that in Phagun 1*J03, in the plaintiira 
to elect presence, Churun Das constituted the defendant his successor; 
thedeffn^ and that he had succeeded accordingly; wherefoie the mchuntee 
dant if " havintr been held by the defendant and his predecessor since the 
entitled, or -Fws/ce year 1101, (when Dyal Das died), a period of seventeen 
anyotber years before the present claim was instituted, the cognizance of it 
xidmin the harred by tlie hipse of time. 

title msiy piiiicifidl document adduced by the plaintiff was an ihrar- 

be vested, nanieh, or engagement in writing, purporting to be by ('hiiriin Das, 
gooroo of the defendant, under date the oth of Kartik 1203, 
reciting, that he was manager {^gomaskta) of the endowed village’s 
in the lire time of D\al Das, his gooroo, that he had not wherewith 
to perform the Innidhara, wherefore he had desired Kishnaram to 
assein’de. the mehunts for performing the handhara, and liad 
autlio' ized him to take possession of the lands and effects ; that 
he, Cdmnin Das, or his chelas, had no claim thereto. 'I’he plain- 
tiff also addureri a from Madlioo Sing, lajaof 

'J'irhoot, coniiriniiig him as mehunt, after the death ofCiiiiriiii 
Das. From these and other documents in the case, and from 
evidence of witnesses for the plaintiff, to his having been installed 
hy mehunts, in Asnrh 1208, at a hiindhara held at Miizafiorc, 
the Zillah Judire, who considered the plea of lapse of time to be 
of no cftcct, as the ikrarnamch of Churun Das was dated w'ltliiii 
12 years, c«'!nclnded that the plaintiff was the proper successor, 
and that he was ciitiiled to recover. Judgment was accordingly 
passed ill his favour, in the Zillah Court, with costs against the 
defendant. 

The Provincial Court of Patna, on appeal to them from the 
above decree, did not concur in it. Tlie instrument purporting 
to have been executed by Churun Das, which the defendant 
denied to he genuine, did not appear to the Provincial Court to 
be proved : and for this, and other reasons stated in their pro- 
ceedings, the Conit did not consider the claim established, and 
reversed the Zillah decree. 

'riie(*oort of Sudder Dewaniiy Adawlnt (present J. 11. Ha- 
rintrton) on a further appeal, conHrmed this reversal, and passed 
the following judgment on the case: “ The assertion of Kisli- 
naram in Ins original plaint, that he was nominated by his peer, 
J\If:hvnt Dyal Das, to be his qaim mooqam, is not established. 
On the contrary, it appears that Churun Das, the eldest chela 
of Dyal Das, took possession of the mehuniee at mouza Ram- 
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puttee, and of the lands attached to it, on the death of Dvdl Das, * 1810. 

in Poos of the Fuslee year 1191; and held the 9 . line till his 

decease in Phagun 1203, above 12 yt*ars, without any claim 
beinpr preferred in the Zill ih Court, by Kishnaram, though present l)a's?w. 
on the spot; or any assembly being convened by him, accordinu: toxUuk Dai* 
usage, to perform the hundhara^ or obsequies of the deceased 
mehiint ; and to examine and determine his right of suo- 
cessidii. The bundkara held by certain mehunts^ and other? 
assembled by Kishnaram, at Mirzapore, in the month of Asarh 
120S, 17 years after the (loath of Dyal Das, and above 5 years 
after the suc» ess! 0 'i of Tiluk Das, the chela of Cliuriin Das, not 
having been held at the usthnL or establishment of Rampnttee, 
and in the presence ofTi'iik Das; and it not appearing, from tlie 
documents exhibited by Kishnaram, or from the evolcnce of his 
witnesses, that any investigation of the reciprocal claims of Tiluk 
Das and Kislinaram, to the mehuntec. then took place, nothing 
transacted at that bundkara can be deemed sufficient to establish 
the title of Kishir.iram, or to render his claim cognizable, after the 
laosc of several years beyond the period fixed by the regulations 
for the jndii ial cognizance of claims. With respect to the ikrar* 
unmeh^ under date the /3th Kartic 1203, exhibited by Kishnaram, 
and alleged to have been executed by Churun Das, it is not provcci 
by the evidence of the two witnesses whose names are affixed to it ; 
one of whom is st ito<l to be dead, the other to have absconded ; 
and ihe #>viflcnee of Dcw.i D 'S, Pholand Das, and Anundi Jha, 
three witnesses who deposed to the execution of this deed, 
in their prcseiice, and in that of other persons, is not credible; 
had It been so executed, it would ctMtaiiily have, been attested by 
olher persons, besides ihe two whose names it bears ; and in par- 
ticular, till* attestation of 'I'lliik Das, the chela of Churun Das, who 
is stated to have bei n present, would have been required to pre- 
vent future disputes. 'J’lic contents of the «Ararnamc/t are alsoinere- 
«iil)lc, Chiirnn Das was not only r/owfltsAfffl of the villages attached 
to tlie cstabiisliineTit, in the life-time of Dyal Das, as noticed in 
the ihi arnnniehj but was the elder c/iefa of Dyal Das, and as such 
cntiiled to succeed him as vickunt^ if no other person had been 
tiominaicd by Dyal Das. and no other nomination is alleged in the 
ihrarnmneh. The inability tficrcin stated, to eonvene an assembly 
for the purpose of performing a bundkara^ if true with respect to 
Churun Das, wlio had possession of the lands, must have been 
equally true with regard to Kishnaram, who had no lands or 
other funds in his possession. It is not probable, therefore, that 
Churun Das. after holding the mcA/zn/ce without molestation for 
nearly 12 yeais, and being appar<*ntly the rightful possessor of it, 
should have agreed to relinquish his title, and that of his chelaSy 
on the ground stated in I he ikrnrnnmch. Lastly, no weight what- 
ever can be given to the letter of Rajah iMadhoo Sing, confirming 
the claimant as mehunt ; for similar letters appear to have been 
written indiscriminately in acknowledgment of the rights of 
Churun Das, Tilnk Das, and Kishnaram respectively. For these 
reasons the Coui t, not considering the claim of the late Kishnaram, 
or of his chelas, the appellants, to the office of jnehnnt of the esta- 
blishment in question, to be established, affirm the decree passed 
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1810$^ by the Prov?ni’ial Court; with costs payable by the appellants, if 

suBicieiit property be found in tlieir possession. Butlas it appears 

tl»at at tlic decease of Dyal Das in 1 191, and at the demise of 
gill Das, V. Das in 1*^03,. no hundkara assembly was convened to 

Tiluk Das. determine and appoint the successor, which by the iisaie of the 
sect ought to ha\e Keen the case, the Court direct that Tiluk Das, 
the present possessor, assemble ^hundkara for that purpose; and 
that in the event of his not assem))iiiig it within 6 months, the 
Zillah Judge attach the property, and cause a bundhara to be as- 
sembled, atid place the person then elected, in possession of the 
ofiice of mekunt; reporting the same for the information itiid 
approval of the Court. 


1810. 


Nov. 17 lb. 


Mr. JOHN BUCKLEY, Appellant, 
versus 

RAMSOONDER GIIOSE, Respondent. 


The ilecree THIS was an action brought by Mr. John Buckley in the City 
ofaCity Cou!t of Dacca, on the 10th of July 1794, against llamsoonde/ 
Court (for Gi,ose, to recover the sum of v* ,948 rupees, 9 anas, 11 pies, as a 
of'ac"^** balance of account due to the plaintiff. The defendant had been 
counts) employed by the pluiutiff, as his mokhtarkar, or manager, in com* 
foiiiideil on niercial concerns, from the month of May 179‘2, to April 1794; 
""arbiira which time the defendant was dismissed from his employment, 
tiou*^ wlT ground (as stated by ihe plaintiff) that he had embezzled 

appealed on money and effects ; and the sum now sued for was stated to be tiie 
thcaliega- amount due from the defendant at the time his employment was 
tiofi of discontinued, consisting of 2,372 rupees, 1 ana, 10 pies, principal; 
and pariia- rupees, 8 anas, 1 pie, interest. 

lily Hgaiiibt 3 he defendant, in his answer, set forth, that he was ignorant 
thtiai-hi- whether any sum was due from him or not, to th.e plaintiff, who 
The Pro- seized all his accounts on dismissing him from his employ ; 

vincial balance, if any, would appear, on inspecting such accounts 

Court not as were genuine, or had the defendant’s signature, 
cuusidcring Jt having been ao^reed to refer the accounts to an airbitTator, it 
appeared from his award (not given in until the 13th of November 
dlsii lssed 1 S92) that there were due to the plaintiff at the date of the action, 
the appeal, 1,380 rupees, 12 anas, principal; and 320 rupees, 8 anas, interest; 
uiidcrscc- tiiat the interest to the date of the award, including the above, 
ri^uladon to 1,414 rupees, 13 anas. The City Judge, in confor- 

5,^ 1793, with the above award, eave judgment for the plaintiff, for the 

without principal sum specified in the award, and an equal sum as interest 
adjudging ^jt not being competent to him under section 6, re^rulatinn 15, 
1793, to adjudge for interest in arrear, a greater sum than the 
the appeal principal), together with the costs of suit. 

M*RBdepeQ* On an appeal preferred by the defendant from the above decree 
^*^lieSud Provincial Court of Dacca, on the plea that corruption and 

der Dewan- partiality had governed the award of the arbitrator, that Court not 
ny Adawlut considering the evidence brought by the appellant to establish 
on All ap- corruption or partiality, affirmed the zilia decree, and dismissed 
peel to appeal, with costs, on the 7tb of February 1806. 



CASES IN THE SUDDER JDEWANNY APAWLUT. 


313 


By the 3d section of reg^ulation 13, 1806, it is provided, that in ^<4810. 
all cases in which the Provincial Courts niay in appeal, the — - 

decree of a Zillah or City Court, they are to adjdd^e interest at obtain such 
12 per centf on all sums recoverable under the decree so affirmed, 
from the date on which it may have been pai^sed. On the ground opinion 
that this interest had not been adjudged to the plaintiff, by the that it 
Provincial Court, in the present instance, he moved for a special should 
appeal to the Sudder Dewanny Adawiiit (the value at issue 
being of an amount regularly a])pealable) ; and the ('ourt admitted un'de/tho 
the appeal, after calling on the Proyinrial Court of Dacca to state general 
their reasons for not having adjudged interest. 'I'he return made 
to this case recited, that in conformity with section 38, of regula- 
tion 5, 1793, which directs that “appeals preferred against the ,.pg„iaf,on 
decision of a Zillah or City Court founded on an award of arbi- r^, 1796, 
tration, are to be dismissed with costs, unless it shall be proved 
that the arbitrator has been guilty of corruption or partiality the 
Court, not considering either proved, had dismissed the appeal, payment 
without going into the merits; and, therefore, had not thought ofh ac- 
themselves at liberty to adjudge interest. 'I'he Court of Sudder *^*^*‘^“*8*7* 
Dewanny Adawlut (present J. H. Harington and J. Fombellc), 
did not concur in this opinion, but held, that, under the rule con- 
tained in the 3d clause of the regulation above cited, the appellant 
was entitled to have interest on the amount decreed to him by the 
City Court, for the time the appeal was depending; and accord- 
ingly it was decreed by the Siidder Dewanny Adawlut, that 
interest should be recovered by the appellant on the sum awarded 
to him by the zillah decree, from the date on which that decree 
was passed, until the amount was paid to him under the decree 
of the Provincial Court. The costs of the Sudder Dewanny 
Adawlut were made payable by the respondent. 


s s 


you 1 . 
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I 8 ii; UMRUT RAM CHOWDRY, MOTEE RAM CHOWDRY, 
7 - 77 - RALKISHEN CHOWDRY and MUSSUMM AUT AMANOO 
I'ib. 27tli. bare (Heirs of BiiuwANyf, Das), Paupers, Appellants, 

versus 

KESUREE BAEE, otlierwise called UNCHAEE BAEE, and 
BHUGWAN CHOWDRY (Heirs of Luciimun Ciiowdry)^ 
Paupers, Respondents. 

In A suit in THIS was a suit brought by the late Luchmun Chowdry, in 
tlicZiliaU forma pauperis^ in the Zillah Court of Cuttack, on the 4th of Sep- 

Bhadoti of the Umlee year 1213, against 
pn>-si'ssi()ii the ht'irs of Bliuwaiini D«i 8 , to recover the estate of Mutijoo 
of an cs- Chowdry, estimated (according to the plaint) in money and effects 
3,200,000 rupees. 

The plaintiff claimed asadopted son of Munjoo Chowdry, setting 
fortli in his plaint, that, on the death of Munjoo Chowdry, he was 
a minor, but succeeded to the property; which was taken charge 
of by Nuffoona Baee, widow of the deceased ; that Bhiiwani 
Das, who had been before a ffomashta to Munjoo Chowdry, was 
Wtor**,) it goniashfa on his part; and died while gomashta^ in the beginning 
aiipcarin:' of 1209; that after his death. Suroopa Baee, his widow, and 
anr^'RMirof Ram, his adopted son, obtained wrongful possession of the 

fhrXtVn" propel ty, which was now in possession of the defendants; and 
cbmt, winch tiie plaintiff sued to recover. 

ihoiiufh 'riie defendants denied the riuht of the plaintiff; affirming, that 
not tli« Munjoo Chowdry never adopted the plaintiff; that Bhuwanni Das, 
to whom they were heirs, was his adopted son ; that with the 
exception of certain property assijrned to Nngoona Baee, in 
pursuance of a public order of the Raja, the defendants and their 


lilnintitr’s 
risht by in 
heritaiii'C 
from a 
banker, 
(uho «lied 
1i) venrs 


riubtlul 
lu’ir, had 
obtained a 
public 


ihe '^1 piedecessor had been in possession 18 years ; and that, under sec- 

Gm-ern^ tioiis 5 and (i, of regulation 14, 1805, the claim preferred by the 


ment, con- 
slit util!!' 
him pro- 
pnclor of 
the pftatc ; 
and that 


plaintiff was not cognizable. 

rhft Older adverted to by the defendants, and on which they 
chiefly relied, was denominated “ Uggyavputr,** a public docu- 
ment, bearing the seal of the Raja of Behar, and reciting that, after 
the death of Munjoo Chowdry, there had been a domestic (piarrel 
possesMon between his widow Nngoona Baee and Bhuwanni Das, that the 
l elVac" summoned the parlies and settled the disputes; that he 

cordin»lv, constituted Bhuwanni Das proprietor of the estate; that' 

for 14 years acquittances had been executed by Nngoona Baee; and that 
prior to the Bhuwanni had been sent with Raja Rani, Soohahdar of Cuttack, 
tu!ro*f'ihe possession. This was dated in the Umlee year 

nrirish 111 - there was another document nearly of the same date, 

tlinrity into containing a release of ail claims on the part of Nugoona Baee, 
the disirict; signed also by Luclimiin Chowdry, in consideration of receiving 
the 50,000 ruppcs, and two houses. 

Sudfler ™ The Zillah Judge passed a decree in favour of the plaintiff; 
DpwfMiay recitintr in substance as follows; It appears from the evidence, 
Adawlut that the property claimed was the estate of Muiyoo Chowdry; 
not to be and it is proved that the plaintiff w^e his adopted son, and legal 
under* tie ^'®**** alleged adoption of Bhuwanni Das is not proved. It 

5 r,li and appe.irs that he was gomashta only to the plaintiff. After the 
6 ib 9 cctions death of .Munjoo Chowdry, the plaintiff succeeded to the estate. 
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Bhuwanni Das executed two ihramamehs (filed by the plaintiff, 

purporting to be with the sanction of the Raja, and bearing his ->.! 

seal), acknowledging his stewardship. In the second, dated niofrefrula- 
1206, he engaged to render an account of his stewardship at thetion 14 , 
end of three years; which brings the cause of action to the end of **^^^.* which 
1209. From vouchers produced, the estate of Munjoo Chowdry, 
entrusted to Bhuwanni Das, appears to have amounted to inrirtVriiiM 
2,651,507 rupees. From the death of Munjoo Chowdry to 1210, with acts 
repeated orders, exhibited by the plaintiff, appear to have been 
issued by the Raja in favour* of the plaintiff. 'J'he exliibit No. 42, 
an “ purporting to be by the Raja, pioves the title or with * 

of the plaintiff to the estate. The release by Niigooiia Baee is suits in 
not sufficient to invalidate tiie plaintiff’s title, because orders from whhdi the 
the late Government granted subsequently to its date, declare the 
hereditary right of the plaintiff, and direct pu.ssession of the estate jisve arist^ 
t>> be given; and must be presumed to have set it aside. A ni/zr more ihan 
of six lacs of rupees, which appears to have been paid by Bbuvvaniii 
Das to the Raja, was in fact pari of the estate, and appears to have 
been paid for the usurpation of the property, 'fhe plairitiff wasof the dis- 
rleaily the adopted son and lightfiii heir of Alunjou Chowdry ; and triet. 
Bhuwanni Das, of whom the defendants are heirs, was merely 
goinashta. It is therefore decreed, that the plaintifi' recover 
fiom the defendants the sum specified above, viz. 2,651,507 rupees, 
with costs proportionate to the part of their claims established. 

The Provincial Court of Calcutta, on appeal by the defendants, 
allirnied the above decision; reciting iu their decree that it ap- 
peared to be right ; that the title of Luchmun Chowdry as adopted 
son, and the stewardship of Bhuwanni Das, were proved ; that llic 
orders of the Raja of Behar, in favour of Bhuwaimi Das, did not 
appear to have been issued on any just principle; and lint tiie 
subsequent orders, issued in favour of the legal heirs, were just and 
proper. 

On appeal by the defendants against the above deci.'^ion to the 
Sudder Dewanny Adawlut, this Court reversed them, «>u the 
ground that the Zillah and Provincial Courts were not compeTent, 
under the regulations, to take cognizance of the question. Those 
Courts appear to have considered the case cou^iiizabie on tlie 
stieiigth of certain documents filed by the plaintiff in the Zillah 
Court, viz. two ikrarnamehs, purporting to have been executed by 
Bhuwanni Das under the authority of the Haja, tending to pnne 
that he vfas gomushta by appointment of the Raja till 1209; and 
^^Uggi/tinputrs^'* or public ordeis, piirpuriing to have been issued 
by the Raja in favour of the legal heir subsequently to those in 
favi'Ur of lihuwaniii Das. 

But the (’oiirt of Sudder Dewanny Adawdiit were of opiiiio!i, 
that there was strong ground to pre'^ume the fahricatioii of these 
documents; and it clearly appeared that the orders cunUiiied in 
them hud never been cuiiit d into execution. 

The following were the facts of the case as they appeared to the 
Court of Sudder Dewanny Adawlut: Luchmun «'howdry, an emi- 
nent merchant of Cuttack, died there in the Umlte year 1194, 

8event(‘en years before the introduction of the Coiupaiiy’s authority 
into the Province. His widow, Nugoona Chowdurayuii, made 
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1811 . current the name of Luchmun Chowdrv, a minor, the adopted son 

and heir of the deceased, in the commercial books and transactions 

the deceased, together with the name of Luchmun Chowdry, 
and others according to custom, and held possession of the. estate, in behalf 
V. Kesuroe of the minor; leaving the management of the commercial concerns 
Haee, and to Bhuwaniii Das, formerly Mokhtarkar^ or principal a^ttt' of 
others. Munjoo Chowdry. Afterwards disputes arising between lagoon a 
Baee and Bhuwanni Das, she dismissed him from the situation 
of MokhiarkaVy appointing, in his stead, Huree Das, through 
whom she caused his accounts to be audited, and made a demand 
on him for some thousand rupees, which appeared deficient. 
According to the depositions of some of the witnesses of Luchmun 
Chowdry, she received certain golden ornaments, belonging to 
Bhuwantii D:)S anri ids wife, in pledge for the payment. Bhuwanni 
Das. through Hirbuns Rai, Dewan of Cuttack, then at Nagpore, 
made a statement of his case to the Raja of Berar (to whom 
Cuttack was then subject), and caused Nugoona Baee, Luchmun 
Chowdry, and himself, to be summoned to attend the Raja. 
These persons, with Raja Ram Pundit, Soohahdar of Cuttack, 
went to Nagpore accordingly in the year 1198. The Raja desired 
to settle the differences between Nugoona Baee and Bhuwanni 
Das; and to make him, jointly with her, Mokhtaroi the commercial 
transactions and estate; but to this Nugoona Baee would not 
consent; and according to the evidence of the Dewan Hirbuns 
Rai, through whom the communications of the Raja with Nugoona 
Baee were carried on, made remonstrances in improper lan- 
guage, which incurred the Raja’s displeasure. The Raja, on the 
ground of the disobedience of Nugoona Baee, and of her unfitness 
for certain offices of Government, held by the late Munjoo 
Chowdry, allotted to her, from the estate, the sum of 50,000 
rupees, together with two houses; and in consideration of a iiuzr 
of six lacs of rupees, paid by Bhuwanni Das, issued a sunnnd^ 
declaring him successor to the estate of Munjoo Chowdry, together 
with a pnrwana to the Soobahdar of Cuttack, to give him pos- 
session. The Soohahdar accordingly, assembling the principal 
persons of ihe place, gave him formal possession of the estate, 
with the excepiion of the part allotted to Nugoona Baee, and the 
minor son; and a further sum of 25,000 rupees, which Bhuwanni 
Das allowed them. From that time, till the death in 1209, of 
Bhuwanni Das, a period of nearly 12 years, he is proved to have 
been in sole possession of the estate. When he died, about two 
years before the establishment of the Company’s authority in the 
province, a iumtud was granted by tlie Raja, in consideration of a 
nuzr of one lac of rupees, declaring Umrut Ram, adopted' son of 
the deceased, his successor and proprietor of the estate; and in 
consideration of his minority, constituting Motee Ram, his cousin, 
manager on his part, issuing at the same time a purwana to the 
Soobahdar to give him possession,' which was done accordingly. 
Thus the proprietary possession of Bhuwanni Das of Umrut 
Itam his successor, in virtue of the public orders diTthe Raja of 
Berar, is ascertainejd for a period of 14 years before the Company's 
acquisition of Cuttack, and three years after that event, previous 
to the institution of the present suit. But under the 5th and 6rh 
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sections of regulation 14, 1805, suits, in which the cause of action 18 I 1 . 

may have risen 12 years antecedent to the establishment of the 

British auth<jrity, as well as cases which within that period, may 
have been determined by orders of the former Government, and of and others 
whicK^i according to the usage of that Government, cognizance n. Kesurc* 
rould'fuFOt have been taken by the persons exercising judicial Bace, and 
authority under it, are not open to the cognizance of the British 
Courts. The suit in question therefore was evidently not cogniza- 
ble; and the Court of Sudder Dewanny Adawlut (present J. H. 

Harington and J. Fombelle) decreed, that the judgment of the 
Zillah and Provincial Courts be reversed, and the claim dismissed 
with costs. 


MIRZA HUSUN ALI, Appellant, 

vers^ts 

MIRZA SllURECF, and others, (Heirs of Mirza March 5tU- 

Moohi/mmud Hosein), Respondents. 

THIS was a suit brought by the heirs of Mirza Moohummiid Claim to 
Hosein, in the Zillah Court of Tipperah, on the 14th of April 
1803, against Mirza Husnn Ali, for the sum of 14,900 rupees, as iFarour ^ 
due under a decree passed against Mirza Hiisun Ali, by Mr. Lodge, of the aa- 
a Member of the Dacca Provincial (youneil, on the 11th of April restorof 
1779. An authenticated copy of this decree, produced in 
recited, that Mirza Mooli uniinud iJuseiii had sued Mirza Husun 24 
Ali, zemindar of pergnnnah Buldakhal, for sums due to him on before, , 
bonds, for money lent, amounting to 10,600 rupees, and bearing Hisallowcd 
interest at 12 per cent : that the defendant admitted the e.Kecution 
of the bonds, but pleaded payments, of which lie would produce 
proof, amounting: to 21,508 rupees, partly in cash, and partly by a from the 
transfer of the rents of a talook, let in farm to the plaiiitifF by l?ps® 
the defendant; and that the sum demanded was decreed to 
plaintid', amounting with interest, to 14,900 rupees, subject to a 
provision, that the amount of any receipts the defendani might th.it it bad 
produce, should be deducted from the amount adjudged. •’**‘*«i saiis- 

In opposition to the claim under this decree, the defendant in 
the present suit adduced receipts for the sum of 8,992 rupees. j|,„, 
stated to have been lately discovered among some obi papers, hut levied, and 
affirmed by the plaintiffs to be fubricatecl. These receipts, four in « fourth 
number, bore date, within a few days^ of each .other, after the 
institution of the original suit before the Dacca Council, and eog", mude 
during the time it was depending. The defendant in that suiL payahle as 
had been called upon for evidence to his payments ; but did not i" mammary 
produce these receipts, which bore the appearance of having been^*®^' 
recently written; and the Zillah Judge concluded them to.b^^^^ 
forgeries. He accordingly passed a decree, adjudging the plain- 
tiffs the amount demanded ; with costs againsjt the defendant. 

The Provincial Court of Dacca, on an appeal from the above 
decision, affirmed it, with the expeption of 172 rupees; which 
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MirzH Hu- 
aun Ali^ r. 
Mirza 
Shiireef, 


some witnesses for the defendant, not examined in the Zillah Court, 
deposed to have been paid. 

A further appeal was preferred to the Sudder Dewanny Adawlut 
by the defendant, representinn^ tliat on the first application from 
the plaintiffs to have the decree enforced, a reference had been 


and others, made to the Sudder Dewanny Adawlut, for instructions whether, 


after the lapse of time, any notice could he taken of it, to which 
a reply was returned that an investigation might be made as to the 
cause of the delay in enforcing it, and whether there were any 
valid objections to its Being enforced; that the Zillah Judge, 
without considering the question whether after the lapse of time, 
the decree ought to be enforced or not, on the ground that the 
defendant's vouchers were false, passed judgment for enforcing 
the decree, as did also the Provincial Court ; that there had been 


no investigation respecting the farm held from the defendant by 
the late Mouhummud llosein, or the balances of rent due on ac- 


count of it. that the decree had been satisfied by adjiisi men t or 
otherwise, which was the reason of its having remained unenforced ; 
and that at all events the limitation of 1*2 years must now bar its 
enforcement. 


On consideration of these pleas, the Court of Sudder Dewanny 
Adawlut called upon the appellant for any papers in his possession 
rtdative to the farm of part of his zemindary by IVloohummud 
llosein, and for any evidence he might have to prove that balances 
of rent were due to him from Moohiifuniud llostdn. Kvideiice on 


this point was taken accordingly ; from which it appeared pro- 
bable, that there did roni.iiti unsettled balances due to the appellant 
on account of the farm; but whether the balances were more, or 


less, than the amount of the decree against the apptdlarit, was not 
ascertained ; and after the time tiiat iiad elapsed, it did not appear 
practicable to ascertain it. Considering however the recital in the 
decree of .Mr. Lodge that the defendant had stated a set-off of 
21, .008 rupees, on account of cash, and balances of rent for the 
f.inn ; that tins decree, without investigation of the alleged set-off, 
adjudged to the plaintiff the sum sued for, with a provision that 
the defendant should be allowt-d a deduction of the amount of any 
established receipts; that Moohummud llosein wdio obtained the 
decree, and who lived *20 years after it was passed, never afiplicd 
to have it enforced; and that no siifiicicnt. reason had been 


assigned why application for its enforcement had not been made, 
there appeared to the Court to be strong ground of presumption, 
that Monhumiiiud Hosein must have been indebted to the appel- 
lant for rent in a sum equal to the aniomit of the fieri ee in his 
f.tvoiir. The Court therefore (present J. IT. llaririgton and J. 
Fombelle) on these considerations, and the great lapse of time, 
concluded that the imperfect decree of 1779 must have been satis- 
fied ; and determined that the amount of it could not be now 
adjudged or recovered in execution of the oriuiual judgment. The 
decrees of the Zillah and Provincial Courts were reversed ac- 


cordingly; with costs in each of the Courts, payable by the 


respondents. 

The Court, at the same time, confirmt-d an order of the Provincial 
Court, which directed the institution fee, pnid on the present suit 
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in the Zillah Court, to be returned to the respondents, and 
restricted the costs as in summary suits, to one fourth ot the costs 
payable on a regular suit, (a) 


RADHMOHUN RAT, RAMSTlUNKEll RAT, and others, 
Appellants, 
versus * 

SOORUJNARAIN BANOJEAH, Respondent. 


1811. 


April 29th. 


ON the ?0th nf June 1796, or 9th Assarh of the Bengal year PlaintiflRi 
1203, Radliinohun Rai and others, zemindars of " 

Edelpore, sued Sooriijnarain Banojeah, auction purchaser of 
pergunnah Qadirabud, in the Zillah Court of Jelalpore, for alluvial of two cs- 
lands called Chur Rnngnbhunga^ to the extent of 55 doons, talcs apps- 
stating them to have been assessed at 805 rupees. Hvpp ‘^ and 

The plaintilFs claimed these lands as annexed to their zemin- 
dary by alluvion, as their liuht under former decrees; and as iiavinir 
iJlc*jaliv taken possession of by the defendant. The defendant pradnally 

afliriiied that the cl iiin was 'iroiiiidless, for reasons detailed in his *‘^*’**'®J* 

1 * 1 * /* awav Jaiifia 

answer; and exliil>ite<l decrees passed in his own favour. ^ 1 ,^, 

The local jurisdicf inn winch trave cognizance of the case was defcndanis 
traiisforied aftt-r ilu; iusiirutioii of the suit to Zdlah Bakcriiun'jre ; side, and 
the Judge of which ("ourt passed the following decree on the 
7th of Aii^r'ist 1805. ‘‘On the 28th of December 1773, Mr. 

Holland («nc of the Provinenl Council of Dacca) in pursuance of of the 
a survey made by Bcliader Sing (an anmeen who had been deputed plaintiffs, 
to make a local investigation), by which it appeared 
Indhcr Manic, annexed by alluvion to tuppa Azeempore (an estate 
to the eastward of F^dilporc), belonged to the zemindars of An- dually an- 
zeempore; and that t'diiir Runga hhiinga, annexed by alluvion tonexed by 
pergunna Edilnore, belonged to the zemindars of EiJilpore; 
judgment accordingly; and deputed the above named fli/7wcc« ' 

give each party po.ssessioii. On the 7th of April 1784, at the to be the 
suit of the zemindars of tuppa Aiizecmporc, against the zemindars l*wf>il ac- 
of Edilpore, the Judge of Hakergunge (Keating), gave a |j^c*plain- 

judirnicnt founded on the foregoing, adjudging Chur Indhcr Manie jjif^ 
to the .Auzeampore zemindars and reciting that Chur Riinga- '' 

bhiinga, was in possession of the Edilpore zemindars. The de- 
fendant brought a suit against the zemindars of Edilpore, alleging 
the Chur \r\ pos?essioii of those persons, to have been formed from 
lands carried away from his zemindary, and since reannexed to it ; 
and obtained a judgment from Mr. Armstrong, the Register of 
Bakergnnge, as acting Judge, on the 3d of February 1786. This 
decree was set aside hv the Provincial Court of Dacca, in confer* 


(ff) Itwasdet^^rraineil by the Court of Sudticr Dewanny Adawliit, on the Otliof 
Ainfiist 1797, that a pctitfoii to enforce a decree, presented after an interval of 
several years, docs not subject the petitioner to the inst^ution fee, as on a new 
anil; “’the process in such case, beinsr not to try the merits of the cause; but 
to determine on tlic enhweement of the decree after hearing the objections of 
the party, against whom it is desired to be e^erced.’* 
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1811. mity with an opinion i^iven by the Sudder Dewanny Adawlut» 

(as well as two subsequent decrees^ founded on it as involving a 

Radlimo- question judicially decided) on the ground that Mjr. Armstrong 
Ramshun- authority to act as Judge under this decree; however the 

kcr Rai, defendant obtained possession of the Chur^ which had been pre- 
and others, viously held by the plaintitFs. The defendant states the Chur in 
Soornj- dispute to have accumulated by alluvion on the original site of 
Banojcali. ^diages of Qadiiabad, his zemiudary, and to have been possessed 
wrongfully by the phiintifis under the name of Chur Rungabhunga ; 
and, to prove it, appealed to certain documents, and named wit- 
nesses. These, however, as the documents do not mention the 
Chur^ it is not necessary to examine. As the decree of Mr. Keating 
clearly establishes that the Chur in dispute, Chur Rungbhunga 
belongs to the plaintiffs, it is decreed that they recover possession; 
and that the costs he paid by the defendant. 

On appeal by the defendant to the Provincial Court of Dacca, 
that Court (on the 6th of December 1 809), passed a decree, recit- 
ing, that the Zillah Judge had given judgment in the cause, in 
favour of the plaintiffs (without taking any new evidence), on the 
decrees passed by Messrs. Holland and Keating ; that the defen- 
dant was not a party to those decrees ; and that they were not 
immediately for the lands now in dispute. That from the new 
evidence, and survey of an aumeen taken by order of the Court, it 
appeared that the lands in dispute were alluvial lands, carried 
away from Qadirabud, the zemindary of the defendant, and reaii- 
nexed by alluvion ; that between the estate of the plaintiffs and 
that of the defendant, the river Moladee, the former boundary, was 
dried up, but that in the place of it there flowed a small nullah^ or 
rivulet, from east to west, dividing the estates ; that the zemindary 
of the pluintifls was to the north of this rivulet, and the Chur in 
question to the south of it; wherefore the claim could not be 
admitted ; and the zillah judgment was reversed, with costs. 

An appeal waspicfcrred hy the plaintiffs to the Sudder Dc- 
waniiY Acawlnt, against the above decision, on the plea that it had 
been passed under a wrong conclusion as to the facts of the case, 
and especially as to the boundary between the estates. The Court 
of .Sudder Dewaniiy Adawlut (present J. H. Hariiigton and J. 
Fornbelle), pa.ssed liii substance) the following jiulzment : “ From 
the evidence of two of the respondent’s witnesses, recorded in Mr. 
Armstrong s proceedings, it appears that the Chur in dispute from 
the time of its formation, till the transfer of the zemindary of Qadira- 
bad to the respondent, was in possession of the predecessors of the 
appellants. Five other witnesses on the part of the respoiident, 
servants belonging to the zemindary, have deposed to hisbiSingin 
possession of the Chur, and to its having been under water in 
1180, at the time of the local investigation of the former aumeen 
BehaderSing, as well as to its being a different Chur, from Chur 
Rungabhunga ; but their evidence, which is directly contrary to 
that of the witnesses for the appellants, does not appear entitled 
to credit, and the evidence of the witnesses of the appellants, res- 
pecting die possessipii of the Chur by the appellants, the circum- 
stances of its formaUon, and its being the same with the Chur 
described in the survey of Bebader Sing, though since considerably 
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enlarged, is confirmed by the evidence of the two witne sses for the 1811. 

respondent before alluded to ; as well as by the former decrees 

mentioning tj|e possession of the Chur by the appellants, moreover, Radliamo- 
the witnesses for the resoondont state, that Moohuminud Shazee, 
former zemindar of Qadirabud, was for three years before 
respondent's purchase of the zeinindary in 1187, out of posses- and others, 
sion of the Chur; and the respondent, after his purchase, did not*'- Sooruj- 
prefer a claim to possession for six years, that is, till 1103 ; when jj®**^*? 
he obtained an irregular judy^ment from tiie Zillali Register, Mr. 
Armstrong. But it is not probal))**, that had the former zemindar 
possessed the CAur, or been entitled to it, the respondrnl. would have 
omitted during six years, to take measures for recovering ir. That 
the small rivulet, alluded to by the Provincial Court should have 
been the boundary between the two estates, i»both from the size and 
situation of it improbable ; and does not appear from the map of 
the aumecn, to have been the limit. It appears to the (])oiiit, that 
the river Moladee flows between t)er>:;;iiiina Edilpore. the estate 
of the appellants, and tuppa Qadirabad, the estate of the respon- 
dent ; that is, that the estate of the appellants is to the North, and 
that of the respondent to the South ; that the river has for many 
years by encroaching in a scniirirciilar form, on the estate of the 
respondent, washed away Ian<U from the estate of respondent, 
and annexed land to the estate of at»pellants', thereby forming the 
Chur in question; and, on the established principle that land» 
thus gainorl by tlie gradual retirement of a river, under thcireneral 
rules of alluvion, is the lawfid accession of the estate to whii'li it is 
so annexed, the C3ourt consider that the appellants arc entitled to 
the Ch?/r in question. It is accindiiiuly decieed, that the decision 
of the Provincial Coiiit be set aside ; and that of the Zillah Judge 
afiirmed; and that the appellants recover the Chur, with an 
account of the profits during the possession of the respondent 
from the hegiiiuingofthe Bengal year 1194.” 


(a) Tlic cstalilisliod iisaire on which the final decision in this case was 
ftrniindcd, has Ijcen stated in the case of Rajah Gricschund versw Muharaja 
Teschuud, Alay 8th, 1808 ; note, pag^c 278. 


VOL, f. 


T T 
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1811. MUSSUMMAUT BHUWANI MUNEE (Pauper), Appellant, 
~ ■ versut 

April 16tU. MUSSUMMAUTSOLUKHNA, Widow of SOONDSRNAEAIN 

Rax (Pauper), Respondent. 


CUim to a TFlIg was a suit brought by Bhuwani Miinee, in tlie Zillah 
dar\\”' The of Midnapore, on the 22d of December 1804, or 19th Muff/i 
respondent Wulnitee year 1212, against the late Soondernarain llai, for 

alleges the zemindary right of the pergunnas Durodumna, c'^ c. 12 in 
H title number; of which the annual produce was estimated at 115,825 

adojafon by subjoined genealogical sketch will tend to elucidate 

a widow the case 2 


under au- 
thority 
from her 
husband. 
Tiie appel- 
lant claims 
under a 
written en- 
gni'ciuent 
alirsed to 
have been 
executed by 
tlic same 
widow. 

Hut the 
adoption 
alleged by 
respondent 
nor. proved, 
and a 
Hindoo 
widow 
holding 
only a life 
interest in 
her hus- 
band's 
lauded es- 
tate, could 
not alie- 


ISHREE PUTNAIK, 


Jiioroinobiin. 


Dwarka Oas. 


Koonjbebari. 

Moorlcedhiir. 


Rhj Kishoor. 
Bhooput Rai. 


Dyal bas. 

I 

Kaniannnd^ 
Sham Rai. 


Kishen Nidhee. 


Jadooram, 
thrice mar- 
ried. 


Daughter. 

I 

Parhiiteechurn, 
son of Bhoopui's 
daughter. 


Ramchurti. 


Tiro ions by 2d wife. Three daughters by 3d wife. 


I 1. 2. 1. 

Gourchiirn, Rnjnarain, Koonwur- Bishenperca, 
husband of died child- narain, who lately do- 
Uliiiwani- less. had 2 wires, ceaseil. 


inunee, ap- 
pellant. 


one of whom 
was Sogiinda. 


2. 3. 

Hnree Koorha- Sooridcrna- 
perea. miiuce. raiuRaiJate 

I husliaiid of 
respoiideiift. 


Jynarain, 
son by 1st 
wife, died 
unmarried. 


Shamnper- Aiiiind- Niindlal, LiikhiDAiridn 
shad, born lal, burn horn after born 1190, 
1202. 1PJ9. Anuncl, 

II. 

Miidlioo- Gungaiiarain. 
soodun. 


wPhont the plaintiff claimed the zemindary, setting forth in her plaint^ 

consent of Isliree Putnaik, it had devolved regularly to his dcs- 

the heirs at cendants, till it fell to Jynarain Rai, son to the cousin of her 
law. This husband ; that after his demise, the plaintiff, and Sogunda his step- 
not haying mother (2d widow of Koonwarnurain his father.) were tbfi heirs; 
and the ’ that they disagreed, and it was at length settled that tl^.zemin- 
appellant darv should be held in the name of Sogunda, she executing to the 
who was plaiiitiii' the following written engagement: ** I, Ranee Sogunda, 
the'ease not *®"'**'^*^*‘ Durodumna, Ac. write and engage to Bhuwani Munee 
being the thus: my husband, Koonwurnarain, and your husband, Gource- 
heir at law, churn, were kinsmen, descended from the same ancestor. 1 will 
her claim grive you for your life what is requisite for your private expencea 
R ffSrof* religious charges. Should you die before me,* I will perform 
auccession obsequies, and other pious offices, and if I die in your life 
to&ea- time, you will perform the .^ame for me; and will become pro- 
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prietor of all my estate. Besides you, there is no sharcriviih me in 18ii. 

the estate; without your consent, I will not alien any part of it. — 

Should any one sue for a part of it as heir, the claim of such tate deter- 
person will be invalid.'* This enea^einent was stated to have been mined ia 
executed by So^unda, on the 22d of Poos, 1193, and in virtue 
it, the plaintiff claimed the zemindary, alleging, that the defendant, see nest 
Soondernarain Rai, after Sogunda s demise, had been wrongfully iiejwrt 
placed in possession. « 

The defendant. contradicte<l the plaintiff's statement as to the 
regular devolution of thezetnindary, atfirmed, that the eiii^agement ' 

brought forward by the plaintiff was a forgery: and that he, the 
defendant, tvas entitled to the /.einiiidary, as Imving been adopted 
by Sogunda, under aiitliority to that edect from her husband. A 
deed termed Niyamputra^ purporting to be by Sogunda, and 
relating to the adoption, was also brought forward by the defendant. 

On the 26th of May 1806, the Zillah Judge passed a decision 
against the plaintiff, reciting in his decree, that* it appeared the 
zeinindary, after the removal of Parbutteechurn Rai, w.is con- 
ferrerj by the ruling power (Aliverdi Khan) on Jadooram Rai, 
wherefore it was not necessary to enquire whether the parties h.id 
any title as descendants from any person of the family antecedent 
to .liulooram: that moreover both parties appeared to claim by a 
right derived immediately from Sogunda; the plaintiff under a 
written engagement, not considered authentic; and the deftMidant 
under an adoption, not considered to be proved. On the pre- 
sumption which appeared against the parlies, and their princi|>al 
witnesses, the whole were at the same time committed by tlte 
Zillah .Judge for trial before the Court of Circuit; the former for 
forging documents, the latter for swearing to their authenticity. 

Yet the cause was brought in appeal before the Provincial Court 
of Moorshedabad, who, on the 6th of September 1809, aflinned the 
decree of the Zillah Court, having previously decided in another 
appealed cause that the right to the zemindary was vested in 
neither of the present parties; but in the grandsons of Jadooram. 

A further appeal was brought to the Sudder Dewanny Adawlut 
by the chiinant. Soondernarain died soon after the appeal com- 
inenced, and was su^'ceeded by his widow. After perusing tlie 
proceedings held in the cause, the Sudder Dewanny Adawlut 
observing that the claimant rested chiefly on the written en- 
gagement said to have been executed to her by Sogunda in Poos 
1 193; and having doubts whether, supposing it to be authentic, it 
could be of any legal avail against the right of the heirs at law, a 
question/ was proposed to the Pundits: Whether, if Sogunda 
really ei^uted the deed in 1193, without the assent of the heirs 
of Jadooram Rai, then living, it wus competent to give the claimant 
a title of succession to the hereditary estate possessed by Sogunda, 
to the prejudice of tiie heirs of Jadooram Rai. A second question 
was at the same time proposed , whether, after the demise of Jynarnn 
in the Beii'jaJ year 1193, the claimant had any hereditary right 
of succession to the zemindary; and whether, now, after the demise 
of SogiindH, sii^)posing tlie engagement, and the alleged adoption 
of the late respondent, not established, the appellant had any 
right, by inheritance, to the zemindary, ^ 
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1811. Tlie Piindiis iinswered as follows; “ Supposing Sogiinda to have 
executed the envacreinctit of 1 193, without tlie assent of the heirs 
inaiirBhu- descent from .ladooram, then living, it will not avail against the 
wani Mu- l i^ht of these heirs to the zernindary, which descended from Ja- 
nee, r. dooram to Koonwurnaraiii ; nor will it establish any title in the 
Mussiim- appellant. After the demise of Jynarain, the appellant hud not, 
according to the stated pedigree, any right to the zernindary by 
inheritance. And now, after the death of Sogunda (supposing 
the engagement not genuine, and the alleged adoption by Sogunda 
under autlioiity from her husband, not established), no right of 
^ succession to the zeniindury vests in the appellant ’/ 

It appearing from the above exposition of the Hindoo law, that 
even allowing the engagement on which the appellant rested her 
claim to be •autlientie, it could not legally avail in favour of the 
appellant, and that, independently of this deed (which was not 
produced during the life of Sogunda, and appeared on strong 
ground^ of presumption to have been fabricated), the appellant 
neither after the ocniise of Jynarain in 1 1D3, nor subsc(|uciitly at 
the ileath of Ranee Sogunda, had any ri^ht of inheritance to the 
estate in dispute; the Court of Siidder Dewaniiy Adawlut (present 
J. Tl. Haiiagt<in) afHrmed the decrees passed against the ap- 
pellant. and fiisniisscfi her appeal with eventual costs, if she 
should be found to possess as’<cts for the payment of them. 


1811 , MU'^SUMMAUT SOLUKHNA, Widow of Soon dkrnar.uw 

R.\i. Appcliatit, 

May 27 til. versus 

RAMDOLAL PANDE, Guardian and Manager of Siiamapkr- 
sTiAi) Panpk, a Minor; M KMKNARAIN, and IIUREE- 
PEUKA MLFNl^E, Mother of Anundlal, and Nundlal, 
Minors, Respondents. 


A zemin- 
clary held 
by a person 
who had 
two wives, 
(on his 
death fell 
to his only 
son hy his 
first wife;) 
oil whose 
demise un- 
married, it 
went to the 
latter’s step- 
mother, 
viz. the 
second 
wife of his 
father ; 
after de- 
luisa of 


THIS suit was brouirht by Oovindiam, futbci’ of the minor Sha- 
mapershud. in the Zillah Omrt of Midnapore, on the Joih of 
Felu'iiary 18o5, or (jth Phnyun of the IVu/eiiU^c year 1211, 
against Sundernarain, and others, for the zernindary right of the 
peigunnas Duioduinnu, &c. 12 in number, being the estate already 
mentioned in the report of the preceding cause. The plaintilF 
sued in behalf of ihe minor, his sun; whose mother Bislienperea, 
was the daughter of Raja Jadooram ;(a) and tlic suit was instituted, 
^ the ground that the zernindary claimed was the right of the 
minor, grandson of Jiidooram, by the Hindoo, law<of .succession. 

The defendant Soondernaraiii pleaded, that, after the demise of 
Jynarain Rai,son of Koornuiuin Rui, and grandson of Jadooram 
Kai, the zernindary having fallen to Ranee Sogunda, the 2nd wife 
of Koornarain, she under authority delegated from her husband, 
adopted him, Soondernarain, in the WulaVee year 1196, (A.D.) 
executing at tlie same time, to his father, an instMiment termed 
Niyumputra: after which she continued in ))o.ssessioii of the ze- 
(a) Vide genealogical afcetcL in the preculiug caac. 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


325 


minclary till 1210, when shortly before her death, she made it over laM. 
to the defendant. 


The Niyumputra alluded to, purporting to have been executed 
by Sogunda, on the occasion of her adopting Soondernarain, /distant''' 
recited, that with the permission of her husband, she had adopted relation of 
the defendant as a son, and performed the requisite ceremonies; ilie family 
that during her life he should be maintained and educated; and ®*^*y„* adopted 
her death should succeed to her zemindary, and other pepperty. by bJj. * 
This bore date the 19th Mayh 1196, WulaiteCf corresponding deraiithori«$. 
with 29lh of January 1789. tyftomher' 

The ZilJah J.udge, on the 28th of May 1806, passed a decree, 
recitinu:, that in the preceding cause, the allegation of the de-n^i^. to 
feudaat, as to his adoption, had been adjudged false, and the the rsute 
Niyumputra a fabrication ; that in the present case, Lukhenarain on that 
and otliers, f<»ur sons of Bisheiiperea, Hureperea, and Koocha- 
muiiee, daughters of Jadooram, appeared to be heirs of the zemiri- of due 
dary ; and to asrertain it, a question was put to the Pundit ; who nuthority 
replied, that these would take four anas each. It was adjudged f"** **.'* 
accordingly, that the plaintiff Shaiiiapershad, beiuiroue of the 
gtandsoiis of Jadooram, should obtain four anas, or a quarter share ; iidoiratod 
and the others their respective shares, on application for them to by the Inis- 
Shamapershad, udio should, in the mean time be put in possession 
on their behalf. WiST' 

On appeul bv Soondernaiain from this ju<lgment to tlic Piovin- 
cial Court of Mooislicdabad, that Court (on the 13th of April 1 808 ) is Kb’en for 
adirrned it, reciting in their ilecrce, with reasons in deiail, that j^*!**;*' 
there was no suiricieiit proof of authority to Sogunda from oVi*lifTHst 
husband to make an adoption ; that the stated adoption of the m.ile pro- 
appellant appealed to them unfounded, and the Niyumputra topnetor, 

have been fabiioattMi. umnan^el 

After the institution of a further appeal to the Sadder Hexvanny 
Adawiiir, S'.ooiidcriiaruiii died, and was succeeded by his wioow, clau^hters 
as appellant. Mureepeiea Muuee, second daughter of Jadoor.nn, ^ons of liig 
on the part of her minor sons Anuiidlal and Nundlal; and Lukhi- 
narain, son of Shookaniunee, third daughter of Jadooram, Jj**.[j‘** 
also joined w iiii Shaniapershad, son of the eldest daughter of .i'a-^lM|v^; 
dooram, as rcspoinh nts in the cause. After consideration of the "’i'b iv- 
proceedings held, and of objections urged against the flecrees 
the /illah and Provincial Courts, the .Sudder Dewanny A«law!ut 
directed ([iresent J. 11. llaringtoii), that the Niyumpulnt sot up (la'iifiiu‘r*s 
by the appellant, and the ueiiealogical table of the fainilv, shoiiid "ons, wlio 
be given to tlioir Pundits, for an exposition of the Hindoo law, on 
the points which appeared muteiial in the case, as conluiiud in the ti,.. .Wrl. 
following questions: (>,. inion 

1st, If a widow, with authority from her husband, adopts a son, by 
is it usual or not for her to execute a documeni of the nature of the 
Niyumputra exhibited by Soondernarain '<! and if such docninent ^ 

be executed by the widow, does it or not, preclude the ritrht of the wife to 
adopted son io succeed to the husband's zemindary during the life'“^'^P^ iu 
of the widow < 2nd, If a widow adopts a son with the* sanction of 
her husband, does the wiciow, or the son, thenceforward, perform ' 

the obsequies, and other religious ceremonies, in the name of thetwivn tier 
husband and his ancestors 3d, If a zemiudur die ieu\iug a sun, ^ 
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1811. whose mother is dead, and a second wife, is it customary and legal, 

or not, to authorize the 2nd wife to adopt a son, on account of pro- 

baiid^then * bable disagreement between her and the son of the first wife, or on 
living, any other account, except in the event of the death of ihe son by 
would not the Ist wife. 4th, If Soondernarain was not adopted by Sogunda 
avail ; under authority from her husband ; or if his adoption be not proved, 
*^*th^rit though established, be not of avail in law, who were the legal 
^Ic^adoptin ^be demise of Ranee Sogiinda to the zemindaree in dis- 

'' .tfia^rent of pure, possessed formerly by Raja Jadooram; then by his son 
tlfotion’a Koonwurnarain ; then by .lynarain, son of Koonwurnarain; and 
would be Jynaraiirs death, by Sogunda, his step-motherfilhere existing, 

valid. A Sogunda's demise, Bishenperea, and Hurreperea, daughters of 
Raja $Kaniapcrshad, Anundlal and Lukhinarain, sons of 

puira^^^ the said dAu^bt^^ of Jadooram; an*! there now existing also Moo- 
dob Soodnn/'‘1|rib Qqnganarain, two other sons of th«‘ daughter of 
ciited^^a Jadooraijp, who baye been born since the demise of Sogunda. 
widow, The^aliswers returned to these questions by the Pundits were as 
reciting, follow; 1st, When a woman, after the death of her husband, 
liad^flont ^ under authority received from him for that purpose, 

& 4 on 'under is not lawful or customary to execute an instrument of the 
authority purport of the Niyumputra; and though such an instrument be 
from her executed, the adopted son, during the life, of the woman adopting 
and (leHar- becomes proprietor of the estate left by the husband and his 
ingrhilt the The widow is not entitled to possess the estate by 

ehtate was virtue of such a document. 2nd, VVheii a woman under authority 
*?• ITI”” deceased husband adopts a son, thenceforward the cere- 

durinir her mentioned must be performed by the adopted son in whom 

life, aiid to^be right vests; not by the widow.^' 3r(i, If a zemindar have two 
go to the wives, and, by the first, who is deceased, a son eleven years of age, 
sonadopted ^nd uo son by the second ; in such case it is not lawful for the 
mise\cld whel^il, a few days before his death, on the represen- 

tobe’ofno tation of lii^mond wife, that there would not be cordiality 
avail in between her and the son of the first wife, to give authority to his 

law; for .second wife to adopt a son, in case of disasrreement with the said ' 

Iv on tile*' piovisioniil authority to adopt in llie event of the death 

adoption <>f such son, would be lawful. And if a zemindar, having a son 
of a son by Of his bodv, with the consent of such son, or from a wish to have 


a ividow more sons (for the performance of religious acts) give authority 
authority adopt a son, such authority, according to the skaster, 

from her SLud usage of the country, is lawful. 4th, If Ranee Sogunda adopted 
husband, Soondernarain without authority from her husband ; or his adop- 
tion be not valid in law; the zemindaree in dispute, formerly held 
she^Hs Raja Jadooram, and his son Koonwnrnarain ; and by the son 
succeeded of the latter, Jynarain; and after Jynarain's death, by Sdfnnda 
in default his step-mother, .the second wife of Koonwnrnarain, legally 
is.8ue*^ devolves after the death of Sogunda to Shamapershad, Anundlal, 
comMtbc Nundlal, and Lukhinarain, sons of the daughters of Jadooram, 
property of who were then alive; and to Gnnganarain and Mnddoosoodun, 
the sou two other sons of the daughters of Jadooram, who are since born, 
adopted, whole’ sfx heirs being now alive, in equal proportions. 

The Pundits were further questioned by the Court, whether 
supposing one or more sons, to be hereafter born to '•^perea, 
the surviving daughter of..^^ooram, they would bo ^e.d t6 
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any share of the inheritance ? and'it was declared in answer, that 1811. 

they would be entitled to share with the other daug^hters sons of 

Jadooram, who are now living. Mussum- 

The principal authorities cited by the Pundits in their vyuwstha, Jnkhn^. 
were the following texts : . Ramdoial* 

in support of answer 1st. Pnnde, and 

Menu. — The true leg^itimate issue, the son of a wife, a son®^!*®”* 
given, and one made by adoption, a son of concealed origin, and 
one rejected, [by his parents] are the six heirs and kinsmen.*’ 

Devala. — All these adopted sons are pronounced heirs of a 
man who has i|p son by himself begotten.” 

In support of answer 2nd. 

Marichi, — A son shall perform the funeral tAseguiei and other 
rites of his deceased father.” ‘ CtVvf . v ^ 

Sancha and Vrihaspati. — A son shoul$''^r^^^ the funeral ^ 
cake and oifer libations of water to hirdeip^l^'jj^^ there 

be no son, let the widow [of the d^baA^*dr#'ufr],"an^^ her 
default, his uterine brothers, perform his obseqiuies. 

In support of answer 3rd. 

Vrihaspati. — A son should be anxiously adopted by one des- 
titute of mule issue, for the sake of the funeral cake, libations of 
water, solemn rites, and for the celebrity of bis name.” 

Atri. — A subsidiary son should even be adopted by one who 
has no male issue for the sake, &c. ut supra. 

Juggunnati's Digest. — “ Sridhara Swumi in his gloss on the 
following verse of the Bhagavaia [“To Heechi, O king! with the 
consent of Setarnpa, he gave Aciiti^ imposing on her the duty of 
an appointed daughter, although she had brothers living/’] quotes 
a text of law on the benefit arising from a multitude of sons to 
explain the motive for desiring many children, when a subsidiary 
son is adopted even though a principal one be liy^g ” many sons 
are to be desired, that some^ope of them may lE|fA^l to Guya.*' 

The adoption of a son given, aHhougli a son of the body be living, 
being thus valid, he shall have a third part as his share. 

Dattfica Mimansa. — ^Since Viswamitra during the life-time of 
his legitimate son adopted Devurata, whose filiation he rendered 
complete by obtaining the consent of that son, it must be allowed 
that a mail having already a son living, is nevertheless competent 
to adopt another. 

In support of answer 4. 

Jimuta Vahana. — The right of succession [to the estate of a 
deceased Hindoo] of the offspring of the grandfather and of the 
great-grandfather, including the daughter's son, must be under- 
stood with reference to the order of proximity observed in offering 
the funeral cake. For a daughter’s son, like a son's son, is with- 
out distinction, the means of the preservation [of a deceased 
owner] in the next world. 

Juggunnath*s Digest. — In the Daya Bhaga^ the following text 
and gloss occur. In default of a son, a grandson [a great-grand- 
son, a widow, and a daughter] the daughter’s son sliall obtain 
the inheritance.” 

For a daughter's son, equally with a son’s son, preserves the 
deceased owner in the next world; is consequently not any 
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1811. distinction between them. And ai father’s daughter's son also is the 

means of the preservation of the deceased owner, (equally with his 

ranurSo’ daughter’s son) since he (tlie father’s daughter's son) presents 

lukhna**r. oblation (namely, to his maternal grandfather,) in which the 
Raiiiiioial dt cea^ owner participates. 

Pandc*, and Jimuta Vahana. — 'Fhe succession of the grandfather’s and great- 
others. ijrandfatlier’s lineal descendants, including the daughter’s son, 
must be understood in a similar manner, according to the proxi- 
mity of the funeral offerinu:; since the reason stated in the text, 
for even tlieson of a daughter delivers him in the next world, like 
the son of a son, is etjnally applicable: and his[i. e. the deceased 
owner’s] faihev’s or grandfather’s daughter’s son, like his own 
daughter's son, transports his manes over the abyss, by offering 
oblations of which he may partake. 

JuggnnnatlC 8 Digest. — In the D6ya BMga it is thus written, 

If one die.leaving neither son nor grandson, the daughter’s sons 
shall inherit the estate; for by consent of all, the son’s son and the 
daughter’s son arc alike in respect of the celebration of obsequies, 
since the reason, Sic. utsiiprd. 

After considering the answers given by the Pundits, the Court 
(present J. H. Murington) observed, that the decision, as far 
as rel.ited to the appellant, dc; ended on proof of the fact 
wlietlier Ranee Sogunda actually adopted Soondernarain or 
not, with sufficient authority delegated from Koonwurnarain, 
her husb.iinl. The only proof to the fact of authority for 
adoption having been given to S’ogunda, by her husband, was 
llic evidence of Ochubanund .Naik, Gnngadliur Misr and Sii- 
daiiiind Chukrwiitec, three witnesses e.xumined on a summary 
inquiry relative to the succession in tlie absence of the respondents, 
and consequently not cross-examined by their vnkeels : and the 
evidence of P^rbhooVain Chukrwiitee (purohit of Sogunda) and 
Cheitun Churn Das (an old family sefvant from the time of Jadoo- 
ram), two witnesses examined in the cause of Bhuwani Miinee, 
versus Soondernarain ; the depositions of which five witnesses were 
allowed w.th the consent of the pleaders of respondents, to form 
the evidence of the app'dlant to the fact in qne.stion. But consi- 
der ng that the last testimony of these witnesses was given after 
a period of 20 years, relative to a conversation Said to have taken 
place between Raja Koonwurnarain and Ranee Sogunda, (who, 
from her rank, could not be exposed to public view) in the pre- 
sejicc of nine men, as iiicntioncd in the deposition of Perbhooram ; 
and weighing the improbability of Koonwurnarain’s authorising 
the adoption of a son on the ground alleged, when Jynarain, g son 
of his body, and 10 or 11 years of'.age, was living; or sup- 
posing him to have intended to grant kuch authority, the proba- 
bility that he would have called together his kinsmen, and given a 
formal authority in writing to prevent future doubt and contention 
instead of an unpremeditated verbal permission on the Ranee’s 
expressing' a.'doubt of cordiality between Jynarain, then a boy of 
10 or 11 ye^ of age, and herself, without any other conversation, 
as deposed. to by the above witnesses, their evidence was not 
deemed by the Court at all satisfactory ; or sufficient to establish 
a legal authority of adoption; to the exclusion of the heirs at law 
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wnt in succession ; nor, even admitting the truth of the testimony 

given by these witnesses, would the conditional permission stated : — 

by them to have been given by Koonwurnarain for the adoption of 
a son by Sogunda, in the event of disagreement between he,r and 
and his son Jynaiain, have been a sufficient authority for the namdaiar 
adoption of Soondernarain, three years after Jynarain’s death, Pnnde, and 
when no such disagreement could subsist* Whether a Hindoo others, 
having a son of his body, can, in any case, authorize the adoption 
of a son during the life of such son of his body, appeared to the 
Court an important question of law, not fully investigated, or 
settled ; but which, without proof of authority for the adoption 
having been delegated to Sogunda, it was not necessary to deter- 
mine in the present instance. It was further observedi against the 
credit of the witnesses to the delegation of authority from Koon- 
wurnarain to Sogunda, for the adoption of Soondernarain, that 
they deposed also to the execution of the Nit/umputra\ ei^ihited 
by iSoondernarain, and purporting to have been dated the 19th 
of Magh 1 196, or 20th of January 1789; though from this docu- 
ment not having been produced, or mentioned, by Soondernarain, 
to the Collector of the district, when he attended the Collector, 
after the fiemisSC of Sogunda, to obtain possession of the zemin- 
dary; and from his having then stated (in answer to a requisition 
from the Collector for a deed of adoption, or any other written 
instrument he might possess, in proof of his title), that there was 
a Hibehnameky or deed of gift, which the Ranee had executed in 
his favour in her last moments, without making any mention of 
the Niyumpntray as well as from striking contradictions in the 
evidence, relative to the Ranee’s sealing and signing the Niynm- 
putra; and from the fact that the names of the five attesting 
witnesses were, contrary to established custom, notwithstanding 
they could all write, admitted nqtto have been writt^u by them, 
but written by another person at their direction (though they were 
unable to say who that person was) ; the Court saw strong ground for 
presuming that the Niyumpiiira was, as affirmed by the respon- 
dents, a recent fabrication : and this conclusion was strenirthened by 
the circumstance, declared in the vynvustha of the Pundits, of its 
being unusual to execute such a document in cases of real adoption; 
inasmuch as it would be of no effect to bar the immediate succes- 
sion of the adopted son. From an official letter written by the 
Salt Agent at Hidgclee, under date the 26tli of December i789, 
mentioning that Sogunda had nominated a paluk betiu or adopted 
son, and that great discontent had been expressed in consequence 
by tiie heirs next in succession, there was indeed reason to con- 
clude, that Sogunda, prior to that date, either adopted, or ex- 
pressed an intention to adopt Soondernarain. Still this afforded 
no proof of anv s inction for her so doing; hut. rather the fact of 
the heirs manifestine: discontent, was in favour of the conclusion, 
that the act was unauthorized. And it miu:iit be pfosinned, that 
Soondernarain had been legally adopted as a son to 
narain, he would have exercised the rights and perfo’'‘* 
duties of an adopted son, e.specially in presentin*^ 
funeral oblation, and doing other reljgipiis ser-^u the part of the 
foimance of which the adoption of soesMs * 

VOL. I. u u 
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1811 . was established by the evidence of the appellant's witnessed, that 

So^uiidaexeri'isefi the full ris:lita of zemindar during her life ; and 

though he attained ihe age of maturity, pre- 
lnkhiia!V». «cribed by the Hindoo law, more than three years before her 
KHindoiHl demise, did not during her life offer the }iind^ or perform any of 
pHiide, and the religions seivici s whirh were incumbent on him, if really and 
othera. Jegnlly the adopted son of Koonwuriiarain. On the whole, there- 
fire, the evidence to ihe deleu:ation of the authority for the adop- 
tion, which was in itself manifestly suspicious, and which* was 
given by tiie same persons who, in the judgment of the Court, 
ga^’e false testimony to the execution of the Siyumputra^ was not 
considered competent to establish the fact, of authority having 
been delegated to So*jniid;i by her husband for the adoption of 
Soondernarain, and, consequently, no title of succession to the 
disputed estate was deemed to have vested in him. 

The decrees of the Zillah and Provincial Courts as far as they 
rejected the alleged adoption, and title of Soondernarain, were 
affirmed. But as there appeared to he now six daughters sons of 
Jadooram, viz. Rampershad, Atiundlal, Nundlal, Liikheriarain, 
Muilhoosoodun, and Gunganarain; (the two last born to liis 
daughter Hureeperea since Sogunda's death), and. according 
to the exposition of the Hindoo law, delivered by ihe Pundits, 
these six were entitled to share the zemmdary equally with 
reservation of the eventual birth of other sons to Hureeperea, who 
would be entitled to share with the other daughters sons; the 
zemindary was adjudged, with this reservation, to the six daughters 
sons of Jadooram above specified ; as being the heirs at law 
to Jvnarain, who held the estate before Sogunda ; with an account 
of mesne profits, (a) 

(a) An appeal to tbe King in Connril, by the nridow of Soondernarain, was 
preferred in tins case ; but it has been since withdrawn by her ; on an adjust- 
ment with respondents (Shainapersliad excepted) respecting the mesne profits 
of die estate, during the possession of her husband. 
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COLLECTOR OF TIPPERAH, and AMEEROODEEN, 
Appellants^ 
versus 

KlSHORb'.RAM DOSS, Respondent. 


June 5tli. 


THIS was an action brought bv the rrspoiulent in the ZiHabMcoftht 
Coiiit of lippeiah, on tlie lOih of SopleiiibtT 1804, to set aside r‘*8|>on« 
the sale of a 2 ana, 7 gunda, share of the pergnnnali of 
the estate of the respondent; which the Collector had. under 
orders of the 13oatd of Revenue, dispu'^ed of to the appellant, of nm^ars 
Ameen odeen, by public auction, in liquidation of an ears of reve- of revenue 
nue. The veuily produce of the lauds was specified at sicca 
rupees 2,276. 

It was stated in the plaint, that Gouree Sunkur Hai, the zemindar set aside; 
of a 2 ana shaie of the per^iiniidh Myrhal, had, pievioiisly to jt apiwnr- 
the permanent setilement of the land revenue, unjustly jjJe 

possession of a 2 ana, 7 gunda, share of the same pefgiinnah, the,|pfit»nsr!ife 
zeminrlarec of the plaintiff; that Gouree Sunkur ILii, being in h.ul several 
possession at the time the above settlemeiit was concluded, an y*‘<^i‘8bcea 
engagement for sicca rupees 2,087, 12 anas, the sudder 
of the two shares, forming toorether a 4 an.i, 7 giiiida division of i|,(. CollJc* 
the abo\e peiguniiah, was tiken from him, in the Bengal year tor and riia 
1199; that on ttie LGth Mtigh, 1201, (26th of Janiiaiy 179.5), ihe l^oirdof 
plaintiff obtained a decree in the Zillah Couitof 'I‘ii)perd*i ^•^'***‘**t 
the said Gouree Sunkur Hai; adjudging to him the hcMcditn y m ti,,. p,,},. 
zemindaree of 2 anas, 7 guiidds of pergunnali Mychal. and order- lir records 
ing that he should be put in possession thereof : that the Collecto» distinct 
of Tipperah pave possesNion nccoidinglv on the 2d Astr 1202, oi 
I4tli of June 1795; and took an ciioageiiunt from the pi lintiff for 4 vi,n.|| the 
sicca rupees 1,120, 9 anas (lioiiiu the proportion for 2 anas, 7 gmirlas, ari(Mr!» had 
of rupees 2,087, 12 anas); the sum at winch a settleineni f)r tlie 
wliole 4 ana, 7 iiuiida, poition had been made with Gouree 
Rai: that the plaintiff had, fiom that time till 1208, p.iid the 
public re\ Mine due on the 2 an.i, 7 giinda share, holding ilie s.iine loeMisliad 
as an entire estate, coiisisiintr of distinct rnehah: that in ihe ^ 
coiiise of this peiiod, portions of the 2 ana esiale Gouree 
■Sunkur had been sold, at different times, in iiquidution of arre.ns thonifii the’ 
of re\enne inclined by him; and lastly, that tliiee of the poisons two cstaies 
who had pure based these portions having fallen in arrears for the 
Henoal years 1206 and 1207; the Oillector, under the oidcis 
the Board of Hcvenne, dated 22(1 of Decemher 1801 {/^oos I208),p,^.^,ni,^.,j 
h.id sold the 2 ana, 7 giiiida sh iie of the plaintiff, .doiu with thehv the in- 
lands of the default! is, in liquidation of these arieais; which sale,"'**'‘*‘®“S' 
the plaintiff brought (he present action to annul. 

It was urged in answer by the defendant, Ameeroodeon, that as 
the 2 ana, 7 gunda, share of ihe pi liiitilf, had never been separ tied, 
in the manner prescribed by the regulations, from the oth.er poitions 
of the 4 ana, 7 giinda estate, for which a settlement had been 
concluded with Gouree >uiikur Rai ; the estate still continued 
answerable for whatever balances of assessment arose on any of 
the shares. 

It appearing from the documents exhibited on the part of the 
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181 !• plaintifT, consisting of the ptitslic accounts, and sundry advertise** 
^ ments for the sale of lands, that the revenue due on his share hadr 

been |3aid separately on a distinct eiigageme^i; 
anil Aiiioe- Other shares of the 4 ana, 7 ^unda estate had been sold 

rouileaii. If. separately for arrears incurred by the pioprietors, and that the 
KUhori^- 9 aaa, 7 »unda portion of the plaintiff had likewise been advertised 
ram Doss, f^r gale separately, on account of arrears due by the plaintiff, hut 
discharged previous to the time fixed for the sale, the Zilhib 
Judge was of opinion, that the share of the plaintiff formed a 
distinct estate ; and was not liable to be sold in liquidation of 
arrears accruing on the other shares. He therefore passed a decree 
111 favour of the plaintiff, setting aside the sale of the 2 ana. 7 
gunda share, and adjudged costs of suit payable by the defendant. 

On appeal by Aineeioodeen to the Dacca Provincial Court, tliul 
Court concurred in the opinion of the Zillah Judge; and affirmed 
the zillah decree, with costs of suit payable by the appellant. 

On a petition for a further special appeal from the above decrees, 
at the instance of the Board of Uevenue, on the ground that the 
Board having given no authority for the execution of the separate 
engagement wlitch had been entered into with the respondent, his 
shaie must be held answerable, in common witli the other shares 


of (he 4 una, 7 giiixta estate, for the revenue of Govenimenr, the 
(^ 0111 1 of tSudder Dewanny Adawlut, under section 10, regulation 
2, 180.5, admitted tlie appeal; and the purchaser of the land, 
Amecroodeen, was made a joint appellant with the Collector. 

'J'he Court having required the production of such documents, 
connected with tlie subject of this suit, as might be found in the 
records of the Board of Revenue; two jiiniftia wasil bakee ac- 
counts of |)ergiinna1i IMychal, and siindiy papers relative to the 
public sales which had taken place, were procured. 

Though, from the above documents, and the other exhibits in the 
case, it appeared that the Collector liad taken the separate engage- 
froin the respondent without informing the Board of Revenue, 
and without making a division of the lands, and allotment of the 
jiiimua, in conformity with the provisions of regulation 25, 1793, as*' 
rrijuived by the second clause of section 4, of that regulation, yet 
it also appeared, that the Collector, in the jumma wasil bakee ac- 
count of 120*2 (the first that was made out after the respondent, 
iinflcr th^ judgment in his favour, obtained possession of his estate), 
had entered the respondent’s 2 ana, 7 gunda share, as a distinct 
otate, and had lefcrred to the decree, of Court, under which he 
had .separated it from the estate of Gource Snnkur; that from the 
period at which the above engagement was taken from the respon- 
dent, viz. Asnr 1202, B. S., till the year 1208, when the public 
sale, on which the present action is founded, was ordered by the 
board of Revenue, the 2 ana, 7 gundti share of pergunnah Mychal 
was stated in the public accounts {towjee and jumma wasil bakee) 
as the sepaiate estate of Kishoreram Doss, bearing the assc.ssment 
above specified; and that in the years 1800 and 1801, when the 
sale of this share was proposed by the Collector, to make good a 
balance of revenue cue for the Bengal years 1206 and 1207, the 
proposed sale was, in both instances, authorized by the Board of 
Keveniie, as of an entire estate, subject to the stated assessment 
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of sicca rupees 1,120; and as fai^' appeared from the CoIIedtor’s 1811 
Bt^temeiit (detailing tlie villages comprised in the 2 ana, 7 gunda — — 
portion proposed to be sold), consisting ot* seventeen villages, 
portions of villages, in the separate possession of Kishilreram ^nd^^mee- 
Uoss. ^ roodeen, ». 

It further appeared, that in consequence of arrears of reyfniyijS Kislipre- 
bccoming due from Gouree Sunkur Rai, the original possessor 
the 4 ana, 7 gunda portion of pergunnah Mychal, who engaged, aa / 
al)ove stated, for the public rev Lome of that division in the Bengpi 
year 1199, several successive public sales took place, of diiferent 
portions of the 2 ana portion of the pergunna; that these (with 
some exceptions) after being for several years stated in the public 
accounts as distinct mekals^ and the revenue of them being sepa- 
rately received from the proprietors, were considered liable to be 
re-uniied as a joint estate, on the ground that no regular division 
of the lands, or allotment of the revenue had taken place; and that 
accordingly, the 4 ana, 7 gunda, division of pergunna Mychal, 

(with the exceptions above referred to,) comprising the 2 ana, 7 
gunda zemiiidaree of Kishoreram, was publicly sold, by order of 
the Board of Revenue, on the 10th of January 1802, at a con- 
solidated of 1,664 rupees, 9 anas, 12 gundas; to make good 

a balance of «380 rupees, 14 anas, 17 gundas, due from Bindrabun, 
Moohummud Shaker, and Kalee Sunkurpal, holders by purchase 
of separate portions of the 2 aiia estate of Gouree Sunkur, and was 
purchased by the appellant, Ameeroodeen. 

Under the above circumstances, and in consideration of the 
length of time during which the share of the respondent had been 
held by him, and entered in the public accounts, as well as re- 
peatedly acknowlerlged by the Board of Revenue, as a separate 
estate, the 2d and 3d Judges of the Court of Sudder Dewanny 
Ariawiut(J. H Haiington and J. Fombelle) were of opinion, that 
if the respondent were, as he alleged, in possession of distinct 
villages or portions of villages, the separation of his estate from 
the other portions of the pergunnah, must be considered as 
complete; and that the Board of Revenue was not authorized, by 
the regiilatiuns, to re-unite the 2 ana, 7 gunda share of pergunna 
Mychal, the zemiiidaree of Kishoreram Doss, to the other portions 
of the pergunnah, and hold the zemindaree of the respondent 
answerable for arrears of revenue due from the proprietors of the 
other portions. That, at all events, the respondent could not, under 
the circumstances of the case, be justly held answerable for the 
arrears of revenue, on account of which the sale in question had 
taken place, those arrears having accrued previous to the re- 
annexation of the estates, and without the appointment of a 
common manager, as required for joint estates by sections 23, 24, 
and 25, regulation 8, 1793, till those sections were resciiul^d by 
section 2, regulation 17, 1805, whilst the respondent was, at the 
same time, paying the revenue under a separate engagement with 
the collector, with the knowledge and viitual sanction of the 
Board of Revenue, according to which he had been acknowledged, 
and paid his assessment for several years, as the proprietor of a 
separate estate. 

A decree was accordingly passed^ in conformity with the opinion 
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lands had been partly bou^4 'Appeared to have been obtained 
almost solely on his credit. ^ 

plaitatifT, on the other hand, had jheen chiefly eng^.iged in tlie 
X i._ ji_ __ji employments, procured 


Watty, V. management of the joint lands, and in i 
Radhanatli through his brother’s means, or subdf 
Chukiifw 
wuuy. 


« All the witnesses agreed in 
defendant as the real purchaser of the 


mating the 
iJto 7. 


iiAte to him. 

^ilmt they considered the 
"s, some of them esti- 


Ihune of the plainti^to that of the defendant 


^lie Zillah Judge, on consideration of the circumstances of the 
case, and the opinion Of his law officers, ** that by the Hindoo law, 
..two brothers, contfiboU^ equally and out of their earnings to the 
acquisition of any joint property, ough^to share equally; but that 
if one contributed ^mOr^ than the other, he was entitled to a pro- 
portionably larger share,'* passed a decree, adjudging to the 
plaintiff a 7 ana share, viz. 7-l6ths of the lands in dispute. 

On appeal by the defendant, Radhaiialh Chukurwutty, to the 
Moorshedabad Provincial Court, that Court, after taking the opinion 
of their Hindoo law officers, which coincided nearly with the vyuvus- 
fA^elivered by the pundit of the Zillah'^ourt, being of opinion, that 
the share of the disputed lands adjudged to the plaintiff by the 
Zillah Court, was considerably greater than be appeared to be 
entitled to from the amount of his contribution to the pibrehase 
money, passed a decree, amending the decree of the ZiljlM dudgc; 
and adjudging to Koshul Chukurwutty, the respondent^ ^. 2 ana 
share, or l-8th only of the joint estate. 

On a further appeal to the Sudder Dewanny Adawlut by Koshul 
Chukurwutty, the pundits of the Court delivered a vyuvust/in, 
reciting, that, ** of lands purchased by two brothers, living together 
in common, without any paternal fortune, from their joint earnings, 
(sadharunoparjun) each was entitled to share in proportion to what 
he had contributed, without regard to seniority; and that where 
the proportionate contribution of each was not determined, there 
was no rule in the Hindoo law by which the respective shares, to 
which each was entitled, could be settled." 

On enquiry by the Court, the pundits further stated, that if it 
should appear that the disputed lands were acquired partly by the 
capital of the respondent, and partly by the labour of the appellant, 
in that case each wdtild be entitled to a half share; or that if they 
were acquired with the joint labour and capital of the respondent, 
md of the labour only of the appellant, in this case, the respondent 
was entitled to 2-3ds, and the appellant to ]-«3d of the land. 

Under the above opinions of the law officers, and on equitable 
consideration of all the circumstances of the case, especially the 
presumption arising from the eviiience; tliat the respondent had 
contributed chiefly the money by whichrthe lands were purchased, 
but that the appellanf^gave his time and labour to the improvement 
of them, for the joint benefi^f his brothtu' and himself, the Court 
(present J. H. Harington ani J. Fombelle) passed a final decree, 
amending the decrees of the Zillah and Provincial Courts, and 
adjudging to the appellant a third portion of the lands, with a 
proportionate share of the mesne profits from the date of his being 
ousted to the period of the execution of the decree. 



337 



GOOROOPERSHAD FME, and other Hein of 0 <»al Bos 
Appellants, 
versus 

BISNOOCliURN H£YRA» Re8{^|Dt. 

THIS was an action broi^t on the 1804, in the Cl^Plk 

Zillah Court jgf Beerbhood^hy BisnoochiiXI^S^i^a, to recover 
possession of certain aurungs, or iron inanufat^SiTO^ sitiinte in the 
district of Beerbhoom, within the limits of per^unnah Mullarpore, iron ma- 
the defendant’s landed estate, and for the proprietary dues levied mifactorics 
on the iron there manufactured. !*%• 

It was stated in the plaint, that the revenue derived from 
iron mines of the late Beerbhc^in zemindary, having always be^defendant, 
kept distinct from the rent of tm land in which they Jay/ the whollNn the dli- 
of the former was collected separately by the zemindar, at certain ^ 
of manufacture, whither the ore was 
for of these collections formed one and to the 

branch under the general denomitiation of the loha pro|irjeur]r 
likewise paying, in consideration of 
profits Jt^Yed therefrom, a distinct assessment to Csovernment, 
under the same designation. That while the Beerbhoom zemindary omnufac- 
was under the immediate nianagenient of the officers of Govern- pired, ad- 
ment, the proprietary dues derivable from the iron mines, being 
the same manner kept distinct from the rent of the land, had been the^piaiV 
farmed, as one separate tenure, for a number of years, under the tiff; it ap- 
above designation of the loha mehal; the farmer of which had penriogthat 
possession of all the aurungs wiihin the zemindary, and made the Jl‘« 
collections on the iron there manufactured, without any interfer- 
ence on the part of the proprietor of the soil. That, in like manner, revenue 
when different portions of the late zemindar’s estate in which iron derived 
mines lay, had been sold ; no right to the property of these mines, 
or to the possession of the aurungs where the established dues manufac- 
were levied, had been conveyed to the purchasers of the land; tlietured were 
right of property in all the-lron mines of the zemindary remaining distinct 
with the holder of the loka mekfiL That this mehal had continued in 

the property of the Rajah of Bderbhoom, till the year 1205, Bengal [he 
era, corresponding with the year 1799, A. D., when in addition to and corn- 
some lands belonging to ti^ili^Rajah, it was sold by public sale, preljended 
under the orders of the Boa Revenue and Collector, to the*"^‘Jj®j 
laintifiT. That the plaintiff, w his purchase o^ the loha ,mpAbI 

ad acquired the whole of tiie former zemindar's rights in the iron of ibe late 

mines of his zemindarv. That he was c(||j|sequently vested with Beerbhoom 
■' ^ ^ zemindary; 



(o) Tlie decision in this case must be considered as founded on a general tbJ®pjain. 
priortple of equity, ratlier than on any provisions of the Hindoo law ; the rulea ^jffhidpor- 
of which, applicable to Joint estates held by two or more brothers, living In chased at 
family piirtnersliip, have been stated in the reporu of former cases. 

VOL. 1. XX 
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1811. the right of levying the proprietary dues on the iron manufactured, 

and of Aossessiu;! thf several durungs^ or places of manufacture, 

Gooroo* \vhere tli)pe dues were levied; and which had always been held” by 
BofV"and the iioioer of the loha mehal. 'I h^. notwiihsian liri^ this, the 
o*lier8,i;. defendant, who had, in the year 120?,%. S., purcha>ed the pergiin- 
lisitoo- pah ^Mullarpore, in which the aurungs f>( Damra and Geeanpoora 

^nirn^ are situate, hud unjustly taken posseslfon of these and 

*^^‘^**; levied the proprietary dues derivable from the iron there manufac- 
tured; for the recovery of winch, therefore, and the mesne profits, 
’'ilie plaintiff now sued. * 

It was set forth for the defendant, that the proprietary right to 
“ ' the iron mines, and consequently the right to levy the propriet<*r's 
dues on the irort:broiight for inanufa^Ml^i;; to the aurungs, followed 
^r* the pr<)p{;rtv of the land in wliiolf 411^ lay. 1'ha^coiise^|uently 

tlie pl.iinnff hud no right in any of tlie iron mines, or aurungSf 
except what lay wiihin the lands purchased b} him. That the 
] ergunnah \liiiiatpoie li.iving hcim purchased by the defenihint in 
^ the year 12U‘2, fioni the late z<'niindar, the avrungs in dispute bad 

been transferred to him along wi:h the land: and that be had 
aecurdingly received possession of both under a deed of sale 
e'kecuted by ihe zemindar; and an ii'nulnamch (or order of pos- 
ses.-ioiO from the Colbotor of the zdlal), in the year 12U3, from 
w'hicli time he hu<i l ihi them unintei ruptcdly. 

It appeared from the evi lence and the pam^rs in the •case, that 
•the leNcniie deiivcd by the late /cmindar of Beerbhooih' from the 
iioii ore witiiin the limits of Ids zemindury. as well as the asst'ss- 
inont paid i>y him to Government on that account, hid, as stated 
in tlie plaint, been kept distinct from the general lami revenue, 
and entered in tl eacooiiiits both of the zemindar and of Govern- 
inent. as a sepav.<te uitielc, under the denomination of the lohti 
mehuh 'I hat with some paitial exceptions, the entire revenue 
derived by ibe late zemiiular fioin the whole iron minims of his 
estate vvas imduded under this one head, ilioiisrh collectid at va- 
rious places of iiianufactiire, called am ungs. That in the year 1778, 
A. 1)., at which lime the zciniiidary of Ileerhhoom came under 
the immediate manaoement of the. otheers of Government, the 
iron mint s being farmed to Mr. Furqiihar, under the denomination 
of the loha mehal ^ at an annual rent of sicca rupees 766, the 
anrungs situate within the lands since purcdiascd by the defendant, 
were compreherided in the said rnekjflt ^i^d in the possession of 
Mr. Farquhar till the year 1789; tliat’itttlie deed of sale executed 
in the year 1202, in favour of the def^dant, by the late zemindar 
of Beerbhoom, wliib- it distinctly spcciljed each of the mehals 
contained in the estate purchased by the defendant, and particu- 
larized with great minuteness the rights and property conveyed to 
him, there was no niention of ibf^Vzttrun^jt in dispute, or of the 
iron mines situate in the land sold; whereas the^' title deeds 
delivered by the Collector of the zillah to the plaintiff expressly 
purported to convey to |tim, along with lot Dehchooah, the entire 
loha mehal of the Beerbhoom zetnindary; subject to a distinct 
Governnient assessment of the annual sum of sicca rupees 815; 
and that on a petition from the plaintiff, representing that the 
officers appointed to put him in possession of his purchase had 
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onl^r g^iven him possicssion of lot Dehchooah, and not. of the 1811. 

deil^hed loh'i mehal^*' the Collector issued a purioanifa, j&iresBly 

directinjr that the plaintiff should be put in possess iJIrolWthe 
in dispute.* \ 

On consideration of the above circumstances, the Zillah Judge otheis^v. ' 
passed a decree, adjudginf^^to the iilaintiif the proprietary rii:htf Bisluioo- 
in and possession of the auruugs of Damra and Ka^pooru; 
costs against the defendant. 

On appeal to the Provincial Court of M<.) 0 ' shpil!il)ad, that Coni%^ 
in a decree reciting that the proprietary riu:hi of the entire, loha 
mehal of the Beerbhoom district, iiiciitcling the prope ty of all 
aurufigs, mines, smelting-U^ses, and other iron/worlc^ l>hig within 
that (lisirief, was vested lif^aSta^respoiidenr, afBiitied the decree of 
the Zillah CoOrt, with costs against the appeHaots; aini directed 
that the Zillah Judu:e should ascertiiii by an aumeen, what profits 
had a^'crued to tlie appellants from the iron mekcils of Damra and 
Geeanpoora, and cause the same to be paid by the appellants to 
the respondent. 

On a further api eal to the .Siidder Devvanny A«lawlnt, Uie- 
papers relating to the sale o^ lot Dchchooah, &c. w*ere piocureid 
from the records of tlie Board of ll'*veinip. Theso confirmed the 
proof in favour of the rcspoinb iit’s claim, clearly shewing tliat 
the aurui^gs itt dispute had i)een comoreli mded witiiin the general 
lohame/mlof the late zeiniiidaree of Beerbhoom. And tlioui:h,iii 
the report of the ( olb cior respecting the sale, the lohn inehals 
were not specified as a distinct mehnl or biaiich of revenue, but 
entered as part of the issels (jacedad) of lot Delicbooah (the 
purchase of the rospondent), and a doubt rniuht therefore be 
entertained whether the Bu.ird were aware that the Collector 
meant ro include therein tlie #*iitirc loha vtphal of x\u^ Becrbhooni 
zemindury, yet t!)is plea could not, the Cunil observed before, 
avad to tbe appellants. It aj)p»*.ne.l to the Cuiiit clear that tiie 
dues levied on tbe iron nia'infactuicd at ibe nurumjs in disiuite, 
were included in tin* general /o//a mehal\ that tbe light of levying 
these dues and of possessing tbe aiirunys where they were enU 
lected, had always been vested in the bolder of the loha mehal; 
that no riuht to liiese dues, or to the possession of the aurungs iii 
dist)nte, hml vested in the appellants by their purchase of the land 
in which they lay; and that the lesimndeiit, having received 
possession from the Collectior of the disputed anrungs, as pur- 
chaser of the loha mchol, \yas entitled to a judgment against tlie 
appellants. 

The Court accordingly passed a final decree, affirminir the 
decree of tlic Zillah and Provincial Courts, as far as they went to 
declare the right of the respondent to possc.-^sion of the disputed 
au7'nugs, and to the proprietary dues collected on the iron ore there 
manufactured. 

The Court, at the same time, thought it proper to set aside that 
part of the Provincial Court’s decree wliich went to define the 
nature and extent of the rights of the respondent in the mines and 
places of manufacture ; concerning which there was no question 
expressly before them ; nor had there been a sudicieiit iuvestiga**. 
tiou to admit of such definition. 
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Costs of suit in all the Courts were made payable by the ap« 
pellantSy the Zillah Judge was directed to ascertain and report 
theanioant of the mesne profits derived by the appellants from 
the ciisputed aurungs^ to the date of the execution of the decree* 

^n the motion of the Third Judge, who thought it doubtful how 
far the Board of Keveinie had intended to authorize the Collector^ 
with the land purchased by the appellants, to dispose of the entire 
loka mekal of the Becrbhoom zemindary, and whether therefore 
Government inigiit not have a claim to the disputed aurungs^ a 
copy of the Court’s decree was transmitted to the Board of Re- 
venue for their inform^on ; and to enable them to bring forward 
by a separate '^it any claim on the part of Government to the 
aurungs in question, which it might be judged proper to maintain. 

In perfecting and carrying into execution the Court’s decree 
in this case, a fuller investigation into the claims of the parties 
became necessary. 

The appellants claimed a right to set up new aurungB for the 
manufacture of the iron ore within their estate, to levy the pro- 
prietary dues on the iron manufactured therein ; and to prevent 
the miners, and other persons employed in the manufacture, from 
bringing ore to the aurungs decreed to the respondent; thereby 
rendering the rights adjudged to him entirely nugatory. 

The respondent, on the other hanii, claimed an exclusive pro- 
perty in all the iron that lay within the appellant’s estate; and tl^e 
liberty of opening new mines, and erecting new aurungs^ at his 
pleasure; with some further privileges, respecting the cutting of 
wood for the use of the furnaces and^the provision of other materials. 

The Court accordingly obtained from the records of Govern- 
ment such papers relating to the loha mehal of Beerbhoom as were 
procurable, and directed the Judge of Zillah Beerbhoom to receive 
such evidence as the parties might pioduce, and to examine a 
sufficient number of competent witnesses on the points at issue 
between them. 

From the further enquiry, it appeared that the iron ore, with 
which the district of Beerbhoom abounds, being purchased by cer- 
tain beoparies (itinerant dealers) from the persons by whom it is 
dug, or collected, is by them brought to the aurungs, or places of 
manufacture ; that there it is purchased by the manufacturers, from 
whom the zemindar, or the holder of the loha mehal, wliere held 
distinct from the zemindary, levies a due, proportioned to 

the quantity manufactured ; that is collected at different 

stages of the manufacture ; a certain Icrvy'^eing made at the hotsal, 
where the ore was first roasted ; and another at the khamarsal, 
where the iron is finally prepared for use : that the general loha 
mehal of the late Beerbhoom zemindary included the collections 
Ithus made at a variety of different aurungs, or places of manufac- 
ture, and forming a distinct branch of revenue collected* by theholdcr 
of the lohamehul,yiho,\u consideration of the profits thence derived, 
was subject to a di.stinct assessment to Government: entered sepa- 
rately in the public acounts, under the same designation ; that these 
payments, at the places of manufacture, bad, with the exception of 
some trifling and irregular contributions, levied at the time of dig- 
ging, or collecting, the ore from the ground (which appeared also 
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to have been made on behalf of the*^holder of the loha mekal'y, con- 
etituted the sole income derived by the late zemindar the iron —— 
mines lyinj^ within his estate : and that while the lona Hkfhal wasGooroo- 
held in farm, separately frofa the zemindary, the zemindar had,.no 
right of interference with the working of the mines, or manufacture otheralv. 
of the iron at the aurun^j. situate within the limits of the mekali Bisnoo- 
and that although there were some partial loha mehals in the late ^ura 
zemindary, which appeared to be annexed to particular land me- 
yet the iron mines of pergunnah Mullarpore, the appellants 
estate, were clearly comprehended within'* the general loiia mehal 
purchased by the respondent. 

It was not established, however, that any special privileges had 
been enjoyed either by tha^anufacturers, or by the holder of the 
loha mehal, in respect to firewood, or other materials required 
for the manufacture. These were purchased by them in the same 
manner as by other individuals. 

Under the above circumstances, the Court 'present J. H. Haring- 
ton and J. Stuart), viewed the sums levied on the iron manufac- 
tured at the aurungs, as the consideration, or price, taken by the 
owner of the /oAa mehal forhjsore, appropriated by the manufac- 
turers, and therefore, as a fair and legitimate subject ofproperty ; and 
were of opinion, that the respondent, by his purchase of the loha 
mehal, being vested with the right of collecting these proprietary' 
dues on the iron produced from all the mines comprehended within 
that mehol{}n which the appellant's estate was clearly included), had 
succeeded to all the proprietary rights held bv the former zemindar 
in the iron mines comprehended within the said mehal ; and, conse- 
quently, in the mines lying within the appellant’s lands. With a view 
therefore to secure to the respondent his just right as proprietor of 
the loha mehal, and provide, at the same time for the rights of the 
appellants as proprietors of the soil, the Court judged proper, in 
their instructions for the execution of their decree, to declare the 
extent of the rights which their decree was intended to recognize 
in the holder of the lohamehal, by the following specification : 

1 St, The respondent is entitled to require that no ore, the pro- 
duce of the zemindary of appellants, be manufactured without 
paying him the established dues heretofore levied by the holder of 
the loha mehal, 

2dly, In order to secure the receipt of these dues, the respondent 
is entitled to possesBioo..ef the contested aurungs of Dainra and 
.Geeanpoora. 

3dly, The appellants iball not be deemed entitled to establish 
aurungs, for the manufacture of iron ore produced within the 
limits of their landed estate. 

4thly, The appellants shall not be allowed to prevent any per- 
sons taking the ore from the established mines, and carrying the 
same to the aurungs of the respondent; nor be permitted to exact 
any fine or consideration for the ore which may be so taken and 
carried away from the established mines. 

5thly, The respondent shall not be entitled to establish new 
aurungs for the manufacture of the ore produced in appellants 
estate without previously obtaining the consent of the appellants, 
or the legal possessor of the soil, for the land upon which the new 
aurungs may be constructed. 
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6thly, The respondent shall l)e entitled to cause new mines of 
iron ore to^|||^ppened in the landed estate of appellants on conai- 
I* tion of makr% to the appellants a full and liberal compensation 
fur the value of any land which may be rendered unfit for cultiva« 
V. tion by opening the new mines. 

a- In explanation of the above decree, the Court observed, that the 
riudit of the respondent to possess the aurunffs held by Mr. Far- 
fjiibar, as farmer of the /o/ia mehal, to levy the established dues, 
and to claim that the iron ore be broiiirht, us heretofore, to those 
aurungs fiot^i the existing mines, was obvious : since without these 
privileges the laha meha^nsi be a nominal tenure only ; and that 
the prohibition to appellants, against erecting aurungs^ was mani- 
festly dcriv-.iM ^ from the nature of the luha mohal\ whether 
considered as private property, comprehending the exclusive right 
of the late zemindar of Beerbhoom to the iron ore produced in his 
zeinindary, or as a distinct source of revenue to the estate, for 
which the holder of the mehal is responsible; since a permissimi to 
other persons to establish mutuifuctories of iion, within limits 
of the loha mehal, for the piirpi se of maniifactiiring iron, the pro- 
duce of the land therein included, would obviously inteifere with 
the exclusive rights of the holder of that mehal \ and a competi- 
tion must tend to diminish his profits, as well as injure 'lie public 
revenue, for which these profits were the security. The Court like- 
wise considered the right of the r> spondent to ( .iiise new mines 
to be opened, to be deducible from the same principles; and 
remarked, th it unless tliis power be recr>gni/ed, any new mines 
which may exist in the zemiiidary of appellants, must be lost, not 
onlv to the respondent, but to the public. 

The Court at the same time remarked, that as the respondent 
can have no right to the land of the estate of ufipellants, his riiilu of 
causing new mines to be opened ought not. to be exercised without 
making a full compensation to the app'dlants for their ecpial right 
to cultivate and improve their landed estate ; such compensation 
forming a fair and ecpiitable adjiistmcmt of their confli' ting riglits ; 
and that for the same reason, if the respondent should reipiire any 
part of the estate of appellants for the improvement of the loha 
mehal, by the erection of new amungs, be must obtain the consent 
of the appellants. 

To guard against too extensive consequences b- ing drawn from 
the position that the loha mehal involved the riuht to the iron 
^^ines within the late zemindary of Bt'erhhf*oni, it appealed to the# 
Court necessary to slate under what qualification tliis right must 
be exercised. 


This right, the Court observed, was by no means to be under- 
stood as an uncori Iron led and absolute property ; but a right to be 
exi^lpised according to established usige It appeat^b^ tq'the 
CouVt, for instance, that the proprietor of tlie loha wb.ttld 

not be justified in attempting to stop or restrain the rn'afiXifacture 
of iron ; or in attempting to exact, from tliose concerned in it, any 
du<;8, or payments, which have not been customarily rendered. 

Court likewise judged it proper to explain, that nothing 
j^'their decree was meant to affect any rights or privileges, which 
"^the propiietors of the other lohamehals above mentioned, might 
be found to possess. 
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With respect to these rights, however, as well as to the rate of 
vmHkana russoomf or proprietaiy dues, upon the iroaMpduced in 
the mines of the respondent’s loha which Sle-is legally 

entitled to receive, the Court observed, it would be irregular to pass 
any determination, the proper parties not being before tliein. ^ 


RAJA JYPORKAS SING, .Heir of Bikuamajeet, Appellant, 18 li. 

versus ^ ^ 

JOG RAJ SAHOO, Re^ondcnt* Sept* 

THIS was an act'on brought by Raja Bikramajet't, zemindar ofcinim by • 
pergniinah Shuhabud, d:c. on the 3d of April 1709, in the Zillidi the pbiin- 
Court of Allahabad, lor the recovery of Sa. l»s. 1.5,954, due to the 
))laiiilitl'on a balance of accounts between Imn and Joirraj Siihoo, a *,e*y 
banker, who having been or treasurer to the plaintiff, KtatiiUu 

bad received sundry sums of money on bis behalf. beilue 

It was ^tated in the plaint, that in the month of Pkngoon 
Fuslee.on an adjustment of accounts between the plaintiff, stnd ^ 1 ,^. 
Bhowanny Doss, the defendants gomashta, throu^di whom his binrc of 
trails. ictions witli tlic plaintiff had been can ied on, a balance or'‘vc'>»nta, 

Rs. 10.000 appeared in the plaintiffs favour; that a person named 
Neeirnunny Miter was in |jossossion of four mort.: age bonds ot* rl.irlt, who 
sundry lauds belonging to the plaintiff's zemindary, which had sets up ac* 
been excniWd by the plaintiff as security for the sum of Sa. Its. 

20,600 with interest, to the said Bhowanny Doss, on- bchtlfof 
defendant, and by him Irnnsferied, with the plainlifl’s acquies-i,‘) i,]^ 
cetice, to the abovornentionod Nct'linunny Miter; that an interest favour by 
of 8,400 Fupces had accrued on these lands, making the total claim *'‘® 
of Niclmuniiv, under the mortgage, amount to 29,000 lupecs; that^'* 
hhowaiMiy Doss, the defeiidant’s (/owfisA^rt, deducting the 1 0,000 fronn-vi- 
nipees balance due to plaiiititf, had taken from the plaintiff fresh doiiro, that 
bonds, with a fn tlier trim of payment, for 19,000 rupees, in the 
name of Ni'clniunny Miter; and engaged to get back fiom 
person the former bonds, and deliver them to be cancelled by the^.,i cemli- 
piaintiif; that the plaiiitili, un the faith of that engagcineiit, li.ad tiuriHlIy, 
executed to Bhowanny Dos-, on behalf of the defendant, a full Owt 
discharge from all demands up to the date of the above ^^aiisac- 
lien; blit that NecdmUhWyy Miter having refused to accede to then^bren 
above Hiran^iement, therplaintiff had been forced, in order to pre- fnlAllcd ; 
vent a Ibreclo .ureol'the mortgages, to settle separately with Neel- 
munny Miter; ihat the defimdunt was therefore accountable to tbejjf 
plaintiff for the balance of 10,000 rupees, with interest from the piniutiW 
■ ' * . 

(tt) 'tlfeyttx full expo.sition wliicli tins been given in the report, of the detrAiri^uioiint 
pasmin tn^ase, reiulers it uniiccvsaary to add any remark ; except tliat the proved to 
Hoard, of Revenue did not jud^e it heressary to prefer a claim to the loha tn'ehal, be due to 
puiTltHavd hy the respoiidcut, on tlie part of Gu^'ernment ; it is however, him with 
for obvious reasons, to he regrettcil, that when the Beerbhoom zemindary interest* 
was parcelled out for public sale, by the collector, this mekal was not brought 
to the particular notice of the Board, and distributed, in a proportionate assess- 
ment, on the severol portions of the zemindary, in which the iron mines are' 
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date of the adjustment of their accounts ; making: the sum, for the 
* recovery of^hich, and tli^L|estitution of the deeds of mortgage 
for 19,000 rupees, executeTas above, the plaintiff now sued. 

The defendant resisted the claim; stating that in the month of 
Phagoon 1204, all transactions between himlind the plaintiff had 
ceased ; that the plaintiff had then executed acquittances in full 
for all sums of money received by him on account of the plaintiff; 
and that these acquittances had no connection with the transac* 
tion respecting the mortgages. 

Farigh Kh^uttees (deeds of acquittance) under date the 14th 
Phagoon 1204; purportmg to be executed on an adjustment of 
accounts with Bhowanny^oss, and releasing the defendant from 
all claims by the plaintiff on account of the tahvildarry of the 
plaintiff’s estate, and other t^ans >ctions, were exhibited by the 
defendant, and admitted by the plaintiff. 

From the evidence of Bhowanny Doss abovementioned, and of 
two other witnesses who had been employed by the plaintiff in 
settling his accounts with Bhowanny Doss, coiiHiined by « letter 
addressed soon after the transaction by Bnowaiiny Doss to plain- 
tiff, it appeared that the above deeds hud, as stated by the plaintiff, 
been executed by him under the condition tliat Bhowanny Doss 
should procure the mortgage bonds in the possession of Neeliiiuii- 
ny Miter to be cancelled ; but that arrangement had been pre- 
vented by the refusal of Neelmunny Miter to give up the old bonds 
on the terms proposed by Bhowanny Doss, also that Sa. Rs. 8,341, 
14} anas, was the amount of money due by the defendant to 
plaintiff on the adjustment of accounts, for which the above 
farigh k hut tees had been granted. 

A few days previous to the decision of this suit, the defendant 
exhibited another document, alleged to be an ihrarnameh, executed 
in his favour by the plaintiff on the 7th Aghtin 1205, and pur- 
porting “ that all accounts having been settled between the plain- 
tiff and defendant, deeds of acquittance had been executed by the 
former to the latter; that the plaintiff would settle the business of 
the mortgages with Neelmunny Miter, to whom he had executed 
new bonds fur 19,000 in place of the old bonds for 20,600 rupees ; 
and that the plaintiff had no claims whatever on that, or any other 
account, upon the defendant.” ^ 

s^^^The above docninent was alleged by the plaintiff to^e a 
-^tibrication ; and of the two persons whose names were .signed as 
pltesting witnesses, one wholly denied having ever attested the^ 
document in question ; the other, besides that he could neither 
read nor write, and stated that his narn6' had been written by 
another person, fell into various gross contradictions respecting 
the circumstances under which the deed in <luestior^;|^d been 
epi^ted, moreover, this document bore only the seal^ 

4iMe.the three others were likewise signed; the appefi 
seal' strengthened the suspicion of forgery, and no ment 
had been made by the defendant in the first pleadings. ^ 

^The Zillah Judge rejecting the ikramameh as a manifest fabri- 
cation, and considering it to be fully established that the farigh 
^huiiees had been executed on the faith of the verbal engagement 
of Bhowanny Doss, to procure the former deeds of mortgage to ^e 
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cancelled, which condition had not been fulfilled, passed a decree, 18li« 

adjudging to the plaintiff the sum <3^8,341 rupees, anas, ^ 

with 7,820 rupees, 7^ anas interest at iwHveper cen^, frotn the 15th ^7- 
Magh 1'204, upto the date of the decree, making in ail 
rupees, 6 anas, payable by the defendant; who was likewise ordered 
to restore the mortgage deeds for the sum of 19,000 rupees. SHhoo* 

Oil appeal to the Patna Provincial Court by Jog Rft) Sahoo, that 
Court reversed the decree of the Zillah Judge, on the ground that 
in the farigh khuttee^ executed by the plaintiff, there was no 
mention of the adjustment respecting the mortgages, which there 
would probably have been, if these far^h kkuttees^ had been 
merely conditional, and that therefore no mibsequent claim by the 
plaiiitifi‘on the defend;tnt, could be sustained. 

Kaja Bekramajeet having demised while the appeal was depen- 
ding before the Provincial Court, bis son Jyperkas liai, who 
succeeded him, preferred an appeal to the ISudder Dewanny 
Adawlut. 

In tiiis Court the respondent, while ho continued to deny that 
any balance iiad been due by him to Raja Bekramajeet at the time 
of settling their accounts, yet acknowledged that Bhuwanny Doss 
had, acting us his agent, and on his behalf, entered into an 
engagement to procure the restoration of the old mortgage bonds 
and the acceptance of the new by Neelmunny Miter. But he 
alleged that this engagement was in no way coune(!ted with the 
execution of the farigh khuttees, and argued further, that as he 
had always been rea<ly to fulfil his engagemeut, and would have 
done so, if the Raja had not chosen, without consulting him, to 
settle separately with Neelmunny; even supposiiigthe condition in 
which the farigh kliuttees were executed to have been the can- 
celling the old bonds, still as the Raja had by his own act prevented 
him (the respondent) from fulfilling this condition, he was not 
entitled to set them aside on its failure. 

This latter plea was at variance with the facts of the case; it 
plaitiiy appearing that the respondent had no means of compelling 
Neelmunny Milter to accept the new bonds, and no remedy 
against him on his refusal; that the appellant having, previously 
to the present suit, brought an action against Neelmunny and the 
respond^ jointly, to compel the cancel of the old mortgage bonds, 
had beeh''cast, and referred to his remedy against the respondent; 
and that he had consequently been compelled, in order to prevent . 
the foreclosing the mortgages, to settle separately with Neelmunny 
Mitter. 

The Court of SudderDewnnny Adawlut (present J. H. Harington 
and J. Fombelle) considering the evidence of appellant's witnesses^ 
and the acknowledgment of respondent, that Bhuwanny Doss had, 
ill his beh^^\'itbtered into an engagement to procure tlie restora- 
tion of rhO'^lffi^^ortirage bonds, and the acceptance of the nejif 
by Neelmunny Mitter; that such arrangement had not been carried 
into effect by the respondent, while he did not, at the same time, 
attempt to shew any consideration on which the engagement wu 
entered into, besides that set forth by the appellant, or in what 
way he had accounted to the appellant for the sums of money wbich 
he acknowledged to have received in bis behalf, concurred ^ith 
yoL. r. y y 
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1811. the Zillah Judge that the^artjf/k khuttees were granted condition* 

ally; and that the condition having failed by the refusal of 

Rttja Jy- I4eeimunny Miter, without any fault of the plaintiff, they were 
S?ng!^v. Court were further satisfied, by the evidence, of the 

Jog Ray balance due to the plaintiff, as stated in the decision of the Zillah 
SaUoo. Judge; and passed a final decree, reversing the decree of the Pro* 
vincial Court, and adjudging to the appellant the sum of 16,162 
rupees, 6 anas, with interest from the date of the Zillah decree. 

Costs of suits in the three Courts were made payable by the 
respondej^t. 



MUSSUMMAUT SOOBHANEE, Appellant, 
versus 

BHETUN, Alias SHAH AZAMALLY, Respondent. 

Claim of a TH IS was a suit brought by M ussummaut Soobhanee, the widow 

viclow to of Shah Khadim Ally, on the 7th of August 1805, in the Ziilah 
*fV***^* Court of Purnea, for the recovery of 75 becgahsof lakhiraj land, 
ceflsed * annual produce of which was specified at 528 rupees, 
husband, a It was Stated in the plaint, that the defendant, being the servant 
faketr^ to of Shah Khadim Ally, the plaintiff's husband, had been employed 
whom the ijy jn tijg collection of the rents of landed estate, and in the 
half been of his other concerns; that on the death of Shah 

appointed Khadim Ally, in the Fuslee year 1210, the plaintiff, being his only 
Janusheen, heir, succeeded to his property, and continued the defendant in 
his former employment ; that the defendant, for one year, collected 
ViU of thr ^he rents, and regularly accounted for them to the plaintiff ; but 
deceased, at the end of that time, getting possession of the title deeds of 
It appear- the land, he had set up a claim to the proprietary right, and 
plaintiff from possession, for the recovery of which 
therefore she now sued. 

In answer, the defendant represented that he had been the 
follower (Balkn) and disciple {Chela) of Shah Khadim Ally 
Sohurwurdee, who was a fakeer of the Aghoree class; that Shah 
Khadim Ally, bein^ childless, had brought him up as hii||on ; and 
to bequeath givintr him possession of the title deeds of his landecrproperty, 
to bim his made him manager of all his concerns : that when on his death- 
be"i2il^*** bed, Shah Khadim Ally called the plaintiff, hia wife, and Biihoo 
confirmed (^1^^ widow of his deceased son), and informed them that having 
to the ez- no child surviving, he had educated the defendant as a son, and 
tent al- given him the possession and management of all his property ; 
the Mo^ that he had omitted one thing, which, if he recovered, he would 
liiimiiiuilin supply; viz. to make the defendant a fakeer^ and constitute jbtim 
law, vis? his ^successor (Janusheen): that he desired his wife (the plain^^^S) 
one third^^ the event of his death, to call an assembly of /a^eer^and" on 
other two-^® fortieth day after his death, to cause them toinvestthelprendant 
thirds ad- ^dh the /aAecr's insignia, and make him Janusheen, or sjKcessor, 
judged to* according to the^ustoms of their tribe. That, accordin^y, the 
the widoa^piaiutiff having called ao assembly of fakeers, and informed them 
of the will of her husband, the dafendaut was regularly o^sti^ted 


deceased in ^ 
appointing 
the defen- 
dant to be 
his Janu- 
sheen, had 
intended 
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Junuiheen of Shah Khadim Ally, that it was the custom among^ 18lt. 
fakeers for the Balka, t|nd Chela^ to succeed to the property of his ■■■■ ■ 

Moorshidf or spiritual guide ; and support such relations as he may Mnssum- 
have left, that the defendant had accordingly held possession 
the lands in dispute and maintained the plaintiff, till she, having 
quarrelled with him, left his house, and brought the present suit, aliat Shah 

It was proved by the evidence, on the part of the plaintiff, that Azainally. 
the defendant had, till Shah Khadim Ally's death, acted as his 
servant, receiving wages as such ; yet it appeared to be established 
by the evidence on the part of the defendant, that t^(^ deceased 
in his last illness had said to the defendant, If 1 reobver, I will 
make you my chela (disciple) and a fakee^; and if 1 die, my wife 
will do so and it was fully proved that the plaintiff, on the 
fortieth day after her husband’s death, having called a large 
assembly of fakeers^ declared her husband's will that the defendant 
should be invested with the insignia of a fakeer^ and constituted 
his janusheen^ or successor. That they accordingly performed 
the rites necessary to the carrying such will into effect: that it 
was not unusual for Januiheens to be thus constituted ; and that 
the defendant obtained possession of the estate soon after the 
above ceremony. Some of the witnesses (fakeers) deposed that 
the person appointed janusheen was also entitled to the property 
of the deceased ; according to the custom of fakeers ; under an 
obligation to treat the wife of his spiritual guide with respect and 
care. 

The Zillah Judge, under the above circumstances, dismissed the 
suit; confirming the defendant in possession of the lands in dis- 
pute; and directing that a suitable maintenance should be allowed 
out of it to the plaintiff. 

On appeal to the Moorshedabad Provincial Court, the decree of 
the Zillah Judge was affirmed. 

The appellant petitioned the Court of Sudder Dewanny Adawlut 
for a special appeal, on the ground, that even if the allegation of 
the respondent, respecting the late Shah Khadim Ally’s having 
made a will constituting Bhetun his janusheen^ were true, yet that 
such a will could not legally convey his property to the respondent; 
and the Court, having the decrees of the lower Courts before them,, 
were ^ opinion, that the cause deserved further investigation. 

They imrefore admitted especial appeal. 

From the sunnuds under which the lands in dispute had been 
held by Shah^hadim Ally, which were called for by the Court, it i; 
appeared that they were not appropriated {wuqf) to the support 
of any religious establishment; but had been granted'^to Shah 
Khadim Ally for his personal support, as a muddud mash tenure. 

The proceedings on the case were submitted to the Moosulman 
law officers of the Court, with the following questions : 

' )st, The respondent having been constitutedjanusAeen of Sha&f 
Khadim Ally, by an assembly of fakeers^ on the declaration otthe 
appel|lht, respecting the nuncupative will of her deceased husband^ 
is thf^spoudent entitled, under the general f^ovisions of the Moo- 
humbiudan law, or the special customs of fakfers^ to the suectssion 
of the lauds, and other property of the deceased 7 or does hiaeslSta 
deicepd to his other lawful heirs 7 
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2dlv, In the event of the rigfht of the other heirs being prefer-^, 
Miissiim- respondent, Shah Khadid^Ally having left only 

a wife, and a son’s widow, what shares do these take respectively ? 
bhnnee, In answer, the law officers delivered a futwa to the following 
Bhetnn, purport : The appointment of janushecn among the fakeers 
iUiit* Shah termed mushaekhs conveys no right of succession to property ; 
zuma ). merely of a spiritual nature, and intended to give to the dis- 

' ciple the same autliority as his tnoorshid, or spiritual guide 

possessed. The lands in dispute bcins: the personal acquisition 
oF Shah f^dim Ally, and not held in rierht of succession as 
janusheen W ^\iy former fakeer, are divisible among the legral 
heirs after the payment of dower and other debts; the plaintiff, 
as widow, is sole heir of the deceased, (the wife of a deceased son 
inheriting no portion of his father's estate) her specific share is 
one-fourth of the estate; but it being ruled hy fatwas that there 
is in modern times no hytoolmal or public treasury, regularly 
established, the other three-fourths also revert to the widow. 

As some.of the witnesses had stated it to be customary for the 
janusheen of 7i fakeer to inherit his property ; it was probubly the 
intention of the deceased, in declarintr his will that the respondent 
should be his janu&heen, to make him heir to his property. A 
further question was therefore put to the l.iw officers of the Court, 
with a view to ascertain, whether, in that case, the respond* nt 
would take the whole, or a share of the estate, under the will of 
the deceased, and the custom o\' fakeers- 

The law officers, in answer, stated, that among,/>»Aeers who are 
termed ozadi let free, viz. persons who observed none of the prescribed 
ordinances of religion) and who have no wife or child, it is custo- 
mary to leave their property to their janusheen\ but among 
ntushaekhsn who follow the rules of the Moohummudan Iaw,.'ind who 
marry and leave a family, if they appoint any stranger to be their 
janusheen in spiritual matters, it is not usual for them to bequeath to 
him their property ; though they sometimes make a gift to him, for 
the sake of enabling him to dedicate himself wholly to devotion. 
That Shah Khadim clearly appeared to be of the mushaekh class 
oi fakeers* That, however, if his intention in willing that the 
respondent should be janusheen, was to bequeath to him his 
property, the respondent would be entitled to one-third pf the 
estate; a will in favour of a stranger being valid in the Mobhum- 
mudan law to the extent of a third of the testator’s property. 

The Court, in consequence of this ans'^er, directed that further 
evidence should be taken by the Zillah .judge, to ascertain whe- 
ther, from the will of the deceased, as declared by Mussiimmaut 
Soobhanee, or from the invariable custom of the tribe of fakeers 
to which h(g belonged, it appeared to he the intention of the 
deceased to bequeath his property to the respondent. 

,,F^9pi the further evidence taken, it appeared, that the 
tribe of fakeers, in which the deceased had crirolle<l 
anil' by whom the respondent had been in.stalled as his 
were considered to ^ioiig to the class of aznds ; and tha'O^waa 
A, invariable custonr among them for the janusheen to suc^pd to 
tfoeatateof his predecessor. 

^The law officers being again referred to, with a view of 
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lainingr, whether, under these circumstances, the respondent was 1811 . 

entitled, by the rules qf the Moohiimmudan law, or the usagre of 

the country, to the whole, or what share, of the deceased’s estate, 
delivered the following opinion : {fhane^,^».* 

Shiih Khadim Ally being a Moosulman, was bound by the pro- Blictnn* 
visions of the IMoohummudan law. He only is properly an azad 
who has no family; and whose janusheen therefore is his succes- Azamally# 
BOr. Blit Shah Khadim Ally was married {mootahil); and a fourth 
share of his estate descends by law to his wife. As, however, it is 
established by evidence respecting the will of the ; deceased, as 
declared by the appellant, that it was the intention bT'Che deceased 
that the respondent should succeed both to the situation of jfanu- 
sheen and to his property; the respondent is entitled under such 
bequest to one-third of the estate ; the residue devolving to the 
widow. 

The Court (present J. H. Harington and J. Stuart) on conside- 
ration of this fntwa, with the evident intention of the deceased to 
bequeath his property to the respondent,, parsed a final decree, 
amending the decisions of the Zillah and Provincial Courts ; and 
adjudging to the appellant two-thirds of the lands in dispute ; 
with mesno profits from the institution of the suit. 

The costs of the three Courts were made payable by the parties, 
in the proportions of such part of their respective claims as were 
disallowed, (a) 

(a) It is a well known principle of MooUiimmiidan law, that heqneata to persons 
not beinir the leiral heirs, are restricted to a third of the teatntor’s estate. It 
is also an estahlished rule, that the widow's share of Ikm* hiisbaiurs estate, when 
there are no children or other descendants, is a fourth. 'Hie futwu which, in 
this case, declared her entitled to the residue of the estate, in defect of a reitiilar 
Bt/ioolmai, was supported by a quotation from the llunutdeffah^ as cited in the 
ZtMeerah to the folluwinjr elTect : ** There is no proper iiyioolmal in our time : 

nor was there, except in the time of the companions of the Prophet find their 
successors. Cazee luiani Abdool Wahid, in his Faruiz^ has noticed that the 
surplus of the shares of a husband, or wife, whatever it may be, should not be 
placed in the liytuotmai, in the present times, for the reason stated ; but 
should be given to the husband, or wife." 
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181 K OHOLAM NUBBY CHOWDlR^ Appellant, 

♦ • versui 

Oct. m. GOUR KISHORE RAI, Respondent. 


On s THE appellant, Gholam Nubby, was proprietor of a 6 ana 

pergunnah Gopalpoor, by inheiitance from his grand- 
lathei, Seraj Oodeen, a ho had been zemindar of the whole 
tion louud- pers:uiinah. His cousin, Moohummud Riza, who likewise held a 
el on 6 ana share jOf the pergunnah, under the same title, transfeired 
anTnlm- propertjr to Moohummud Oonees, his daughter’s son, in the 
It Bengal \ear 1187. Each of these 6 ana divisions was held as an 
being entire estate, under separate engagements for the public revenue; 

that jii the Bengal ytir 1196, Moohummud Oonees executed in favour 
bad'ni ule Gholam Nubby, a deed of sale for a 3 ana share, being a moiety 
the nqiH ^ estate, of which Gholam Nubby obtained possession, 

site (leiii tnd adjoint tenant with Moohummud Oonees, under a decree of Court, 
and protest, on the 9th Pkagoon 1203, or 17th of Febiuary 1797 

©"the Vale But previously to this decree, VIZ on the 26th Poos 1203, (7th 
thoiuh January 1797) at which time the above suit between the ap- 
pHsnunt pellaiit and Moohummud Oonees was depending, the latter 

w IS not executed in favour of the respondent, Gour Kishore, a deed of sale 

1) ^ ana portion of his estate, in conMdtration of his receiving 

jnd.iiieot 'the sum of sicca rupees 3,001; Gour Kishore, at th^ same time, 
^nin in executing an engagement to surrendei the lands, on lepayment by 
fivoiirof Moohummud Oonees of the sum abovementioncd, ptincipal and 
I interest, on or I efore the 30th C/ieyn204, or 10th ot April 1798. 
formity On the 7th of April 1798 (27th Cheyt 1204), Gholam Nubby 
with the having deposited in the Zillah Court the sum of sicca rupees 

"I 3,451 , the amount, principal and interest, of the sum paid as above 

Liromiiflfin respondent to Moohummud Oonees, and which (he alleged) 

law oflicers, he had previously tendered to the respondent on the 16th Cheyt, 
oncoudi- applied by a summary suit, to compel Gour Kishore Rai to 
tionof surrender the bill of sale; stating that Moohummud Oonees was 
b\?cer- to ledeem his land, and that he (Gholam Nubby) as co- 

tain day. partner in the estate, had a legal right of pre emption 

Respondent resisted the claim of the appellant, on the picas, 
that a conclusne deed of sale had been executed to him by 
Modhummud Oonees on the 9th Phagoon 1203, or 18tli of 
February 1797, when the engagement originally given for a sur- 


render of the land, on repayment of the purchase money, was 
cancelled by Moohummud Oonees on a further consideration mide 
to him, in money and service; and that at all events, the appellant 
had no legal title to the redemption of the lands, if condiuonaliy 
sold by Moohummud Oonees 

The Zillah Jhdge, on the ground that the appellant, not being a 
party to the conditional sale, had no title to ( ompcl the surrender 
of the lands, on tender of the price, by summary process, dismissed 
the suit, leaving the appellant to bring a regular action^ in the 
e^ent of his having ngy claim of right to the lands 

Appellant accordingly, on the 23d of August 1799^ broil|^t an 
action against Gour Kishore, for the recovery of the two ana share 
in question; claiming a title thereto undec ttie Moosulman law of 
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JShooffa, or right of |a^>eipption> as a partner and neighbour, for 
the price at which thf^l^dndent had bought them ; and tendering . 
payment of the amoudt»> ^ ^ 

The defendant resisted the claim, stating as before, that he held chowdiy.v. 
the lands under a deed of unconditional sale; and the Zillah Judge, Oonr Ki- 
on proof thereof, in a decree reciting that the lands having been *hoK 

S urchased by Gour Kishore from Moohummud Oonees, the un- 
isputed proprietor, the appellant had no title to set aside the 
sale, dismissed the suit. a ' 

On appeal by Gholam Nubby to the Provincie^:^j|^rt of the 
division, that Court passed an order, directing the^pll^Judge to 
admit the appellant to bring a fresh suit against Gour Kishore and 
Moohummud Oonees, jointly; and to determine whether, by the- 
established usage of the country, GhobiAi Nubby was entitled to 
the lands sold by Moohummud Ooh^es to Gour Kishore, on 
payment of the purchase money. 

The appellant accordingly, on the 27th of Alarch 1805, brought 
another action in the Zillah Court, agaihit Gour Kishore and 
Moohummud Oonees, jointly,' claiming the lands purchased by the 
former from the latter, by right of vicinage and partnership ; and 
stating that the sale of the 2 ana share having taken place without 
his knowledge or consent; (the first notice of the unconditional 
sale being the answer of Gour Kishore ?n the former suit,) it could 
not bar his legal right of pre-emption. 

Moohummud Oonees did not attend to answer this claim; but 
Gour Kishore pleaded against the appellant's claim, that he had 
long neglected to assert his right of pre-emption, after being in- 
formed of the sale of the lands, and that his subsequent demand of 
it was thereby precluded. It was likewise stated, that the ap- 
pellant had virtually acknowledged the proprietary right of the 
respondent by an Eivuznameh, or deed of exchange, under date 
the 11th Poo8 1211, (22d of December 1804,) at which time the 
former suit was depending before the Court of Appeal, conveying 
to the respondent a 3 kanee, 12} gunda share of the 3 ana division 
purchased by the appellant in exchange for an equal quantity of 
land, included in the 2 ana portion purchased by Gour Kishore. This 
deed was exhibited under the signature of Gholam Nubby by the 
. pen of Rammohun Deo, his gomashtah. It contained no referepce 
to the suit under appeal. ^ 

The vakeels of the appellant being questioned by the Court, ad- 
mitted the validity of the above deed, and the Zillah Judge con- 
sidering it as a virtual renunciation of the appellant's right of 
pre-emption, passed a decree, dismissing his claim. 

In appeal to the Provincial Court, the appellant stated that the 
Enmznafnehy on which the decision of the Zillah Judge was found- 
ed,, had been signed in the appellant’s name by Hammohun Deo, 

*4116 manager of the joitit estate of the appellant, and MoohiinEiigpd 
Oon^fl^ without any authority from the appellant, and that it cdUld 
nottnpefore be considered as a renunciation ofjthe appellant's 
rightiShich, at thd^time the deed in question was executed, ^e 
was swig for in Cisurt. ^ 

This allegatiojs was not denied by the respondfisnts: but they 
the appeUant's voJmU having edmitted the Emuznamek 



352 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


1811. in the ZiHah Court, the plea was ! and thW 

. renewed the objections to the appellaOTj^Bpi, which had hew 
V in the Zilith Court. 

CliuwS^ " Provincial Court, on the ground tliaft the appellant had 
Gour prove any title to set aside the sale under which the res* 

•bori! (Ui. poiideni held the lands in dispute, passed a decree, affirming the 
^ decision of the Zillah Judge. 

Gholam / l^jubby preferred a further appeal to the Sudder 
Dewannjjrrilfe^^ut. 

The Cdiitt*. with a view of ascertaining the Moohummudan law 
applicable'to the case, referred the proceedings to their Moosul- 
man law officers, with the following question : ** If Moohummud 

Ooneessold the 2 ana estate, in dispute, to the respondent, without 
the consent or' knowledi^ of the appellant, Js such sale legally 
void i and if void, is the aj^pellaut entitled to possession of the lands 
sold, on payment of the price at which they were purchased V* 

The law officers, ^apswer, delivered a futwa to the following 
effect : The appSlpot, ns proprietor of the 6 ana zemindary, his 

hereditary estate, was a Shafee (entittled to Shoofa) in the conti* 
guotis 2 ana estate, sold by Moohummud Oonees, in right of neigh^ 
bor.rhood ; and as proprietor of the 3 ana portion of the 6 ana 
estate of Moohummud Oonees, which he held in joint tenancy 
with liiiu, the respondent w^as also Shftfee in right of partnership. 
Moreover, appellant states, that previous to the conditional sales 
coming absolute, lie tendered payment of the price, with ademara 
of the property ; and he denied that he was informed of the sale^ 
having been made conclusive on the 9th Phagoon 1203. If such 
were the case, according to the statement of the appellant, the 
tulub mowasibat (or immediate claim to the purchase o& the land 
in 'nVht of Shoofa^) and the tulub ishhad (or making the claim and '^ 
calling witnesses to attest it) which are necessary to render the right 
ol Shoofa valid, appeared to have been made; and although Moo* 
hiiiumud Oonees was competent to sell his share of the estate, yet 
the appcdlaiit was entitled, immediately on hearing of the sale, to 
bgcpme the proprietor by payment of the amount of the purchase 
money. I'lie law officers added, that it rested with the Coifrt to ascer- 
tain whether, as alleged by the respondent, a deed making the sale 
conclusive was executed by Moohummud Oonees previous to the 
expilation of the limited period of redemption ; and if so, whether 
the appellant was apprised of its having been executed; that to 
establish the tulub mowasibat^ it must appear that the Shafee pre- 
ferred his claim to the land the moment he was apprised of the 


sale^ and that the tulub ishhad consisted in the Shafee^ after hear- 
the sale, going either to the land, or to the buyer, or 
Seller ; and his declaring, 1 will take this thing that has 
been sold by right of Shoofa^** and in causing witnesses to attest 
his, doing so. 

^roni the evidence of witnesses adduced on the part of the respon- 


dent, it appeared, thatRadharumiin Sain, a servap|^of respondent, 
having ill /eM 1^04, gone to make the collec^is of the disputed 
lands on the p».of the respondent, he met with titp appelant, 
and told him d^'Moohummud Oonees had sold land in ques- 
tion to the respondents; .that the appellant then I will p.aj 
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posseasion ; and called his Fpta%dar 181 ^ „ 
^dharumun $ain refused to aViSept ^ 




'^tboney and not 
to iwiiig the monev 

desiring the appellantn%«end it to the responded; and that 
moiitiis afterwards, in^€heyt of the same year^ ,the appellant ten- 
dered payment to the respondent. The above evidence was con- Gonr Kl- 
firtned by a letter from Moohummud Oonees to the respondent, 

(filed on his part) under date the 1 1th of Jetk 1204, relative to the * ' 
same circumstances. 

There was likewise exhibited on the part of th^jglj^tedent a 
petition of the appellant to the Collector, under date 
1204, (6th of June 1797,) stating that the respondent bad applied 
for separate possession of the 2 ana share of Gopalpoor, under the 
■condiiional deed of sale executed in Poos 1203; alleging the 
ftetitioner’s right of pre-emption; and., ^daring his willingness 
to redeem the mortgage as well as to^s^ile with Moohummud 


Oonees. 

It appeared further, from theacknowledgnu^^f the respondent, 
* that the deed making the sale conclusive, dwpf the 9th P/w^foon 
1203, h»d been executed at th#respondent*s house in Luckipoor, 
and had never been shewn to the appellant; nor was there any 
proof of his having information that such a deed had been exe- 
cuted till after the institution of the summary suit; or that he 
knew of the respondent’s purchase at allf conditionally or uncon- 
ditionally, until Radliarumun Sain went to make the collections 


as Siove stated. 

^n considering the above evidence, the following questions 
were referred to the Moohummudan law officers of the Court : 

Isf, Whether from the evidence respecting the appellant’s offer 
of payment to Rad haru mini Sain, and his petition to the Collector, 
the Julubmowasibat and ishhad were in such manner established'^' 
as to preserve his legal right of Shoofa^ although he did not tender 
pavment of the purchase money till the month of Cheyt 1204 ? 

2nd, Whether the appellant’s claim was precluded by the 
execution of the Ewuznameh, signed by Ram Mohun Deo, the^ 
manager of the joint zemindary of appellant, respondent, an4t 
Moohummud Oonees ; it being executed whilst the claim of the 
appellant in the former suit was depending in the Provincial Court. 

In answer to this reference, the law officers delivered a futwa fo 


the following effect : 

1st, It is not necessary for the Shafee to send the purchase 
money of the land to the buyer, on making the immediate demand, 
and taking witnesses; it is "sufficient to produce the price, when 
the judge had decreed the right of Shoofa, in the 
claimed. The appellant, on hearing from Radharnmun Sain 
had gone to the disputed lands to collect the rents) of^the 
respondent, having claimed his right of pre-emption, and called 
to his Fotahdar to bring £he purchase money, that he might give, 
it tot-he abovenainecl, the tulubmowasibat and ishhad were esta* 
blished, and his not. having sent the money to the resgondent, till 
Poos 1204, did pot inv^S^ate his legal claim. 

2iid, 'Phe apppllan* right of Shoofa is^ not p rg^gt ed by the 
exchange of certaiiT-innces of the appellants land fl^^ome of the 
land 40 dispute, because, in the first place,* Rammobun Deo was 

VOL. I. * 2 - 
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4|^ IBlI. not an agent with powers to. on behalf o|||k 

Si' appellw, nor vr^s he even his private merely appol^^ 

hbifo’ collect the rents 'of the joint zemiira^|^. Therefore his act 
Cbowclry V. considered as the act of the appellant, being in fact 

Gour.Ki- 'dn unauthorized act; and secondly, even if the exchange made 
Blioreiltai. by Ramniohiin was taken as the act of thcf appellant, on the 
"" ground that the act of the deputy (Naib) was to beheld the' act 

of the principal {Moneeb), still the appellant's right of Skoofa 
would only he precluded in the kanees of ground which had been 
exchanged^; not in the rest of the disputed lands : for the appeU 
lant's receiving those kanees^ from which his acknowledgment of 
the proprietary right of the respondent might be inferred, can 
only be taken as a consent to the respondent’s possession of the 
kanees actually exchanged, but not of the rest of the disputed 
lands; since the kanees exchanged were specifted with distinct 
boundaries; were not scattered through the zemindary in ai^i 
manner, as that the appellant's consenting to the respondetift*8 
being the proprietor of these ka^es, implied his consent to hia 
being proprietor of the whole zemindary. 

The Court of Sudder Dewanny Adawlut (present J. H. Harington 
and J. Fombelle) in consideration of the futwas of their law 
officers; with the evidence of the case, being of opinion that the 
appellant was legally entitled, by ri^ht of pre-emption, to purchase 
the lands in dispute, passed a final decree ; reversing the decisions 
of the Provincial and Zillah Courts, and adjudging possession 
of the lands to the appellant, oh condition of his paying to 
respondent, the amount of the purchase money, on or before the 
commencement of the ensuing Bengal year. Costs of suit mre 
jwade payable by the respondent, (fi) , 


(a) Tlie Moosulman law of Shoofa, or right of pre'ii^ptlpn, in joint or con- * 
tig nous IniideU properly, forms the subject of.n'^fppBrata book intliei/fdaya, 
vvL. Book axaviii, Vol, 111. of Mr, IJavulton's translation , , ' -Sr, ^ 
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SHEjyg BHUKARCE, Appellant, mi* . 

MK versus „ 

laiyMBUKSH, Respondent. ^ 

THIS was an action broue:bt by the appellant, tn formd pavperts, AppriUni's 
on the 20th of Marcfi 1804, in the Ziilah Com t of Sdiun* toi ^he ® « 

necoTcry of a halt share of Mou/a Bhutee, Peiffunnah Goda, the^f mestiite 
yearly produce of which was stated it rupees 2>0 «djiuJged 

It was set foith in the plaint, that the moiiri in question 
consisting of 200 beegas, had bten the property of the g indtather 
of the plaintiff and defendant (who weie hist coumilb) that it |Qi,eiit«nre 
subsequently became the loint propeity of then fatheis, and on of the par- 
then death, of thepluntiff and defendant, tint the defendant stu-s though 
fattier, and afterwards the defendant, had the management of the 
hn^Is, and entered into engagements for the pudic levenue, the ^ omr^icu d 

r daintiff enjoying possession of 10 beegis of malikana land in iimler the 
leu of his shaie of the net produce of the entire m >u7a, that, 
defendant having ousted him |pom the malikana 1 ind, he now sued®"*^^ 
for the rtcovciv of his shiie of the whole estate d m's 

In answtr, after a geiieril deni il of the stitement of the plain- fithcruai 
tift, respecting his having possession of the mdikan t lands, it was 
pleaded, that in the sear 1190 Fudee (1783,) the defendant s^^^P 
fuller and the pUinfifl had moitgared the moiizt in quenti m foi p^iiAnt's 
the sum of 1^0 iiiptcs, 2 an is, fo a peison named Sheikh cl um n>t 
Moohuniinud D^wlut, tli it on the exniiation of the peiiod ‘ 

mortgige, the detendiius fithei being dead, and the pl 
having refused to idvancc any money m disi haige of the nioit^a;ti , mculeiul 
the defend int paid the amount out of his own funds for th jH-,inent 
redemption of the land, ind hid since kept poss s-.ion of the 
mottza as his property, in right of puichise, thuthis ruht had 
been ac knowledged by a deci e of the Zill\h Couit, pa-^sed on thesnt 
20th of Noveml)er 1789, ('8th 4qhun, 1197 FudtP ) ind th tt 
consequently the plainiifl s cl urn, cvtii if othei vise v ill 1, was 
non inadmissible. 

From the proceedings in the foimer ctsc, refcii d to by the 
defend lilt, it appealed tint the pliintifl hid siud the defendant 
foi the itcoveiv of 4 biswis of land, which he claimed as belong- 
ing to his malikana land tint an artmttn hid been appointed, 
who repotted, “ that the 4 bis was in dispute adjointd to theiWl/i- 
knna land of the pi iintift but were not luc Indtd theiein, that they 
h id been for some tinu nnciiltiv Utd and that the pi iintift hiving 
brought them intocniiu ition the defendant hid ousto I hi ii, and 
that the d» f( ml int hmiig iisratid the plainlift s cliim, on the 
s ime gioiinds as in llit insnit action the Julge itltr tiking 
evidence uspectma the moitgige pi^iRed i dec lee d sinissing the 
plaintiff s( laim, in the following reiins, * it ipp a ed fiom evi Iciice 
that the engagement with Government f>i the moiizi hii bee a 
made out in th|e name of the dcfendaiu’s fitlici, uid that he alone , 
had alwav^ paW tlt4 public revenue; tint he h iviiig moitgiged the 
lands in question jBUnake goSti arroais of public rtveniie the de- 
fendant had, after bis death, redeemed the Upds out of Ins own 
funds, th It the pi untift wis thercfoie not a sharei in the propeity 
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and that consequently hift present claim 



of th^ 
inadniS ^ 

From the evidence^lfddticed by the plaintifiTin the present suit, 
l|%i]\|d the testijfllQny.'cllr^itnesses examined on the former trial, it 
was proved, tKdt he[-had held possession malikana latfd till 
fp the Fuslee year 1206 (9 years after the dat'e^)f fte above decree); 
that his father, and the father ofthe defendant, succeeded to- ^ 
mouza ill question as joint heirs of their father, and that'"the 
plaintiff's father enjoyed possession of the 10 beeg:as of maZi^ana 
land, as an allowance in lieu of his proprietary share, the defen- 
dant’s father being solely responsible for the public revenue, and 
having the sole management of the joint estate; that the defen- 
dant's father having, in the year 1190, incurred an arrear of the,, 
public revenue, executed a deed of mortgage for the mouza, tlie 
money advanced on which was wholly applied to discharge tlte^, 
public revenue, and that the plaintiff, who was then a minor, 
no concern in the transaction, though the defendant's father had 
signed the. plaintiff's name to the ^ mortgage deed, as being a 
copartner in the Ihnd. After this, the defendant, his father being 
then dead, in order to prevent the mortgagee from obtaining pos- 
session by a foreclosure of the mortgage, discharged the amount 
' ;;due upon it. 

■ " The Ziilah Judirc being of opinion that the former decree, in the 
suit for the 4 biswas of land^ did not preclude him from determin- 
ing the merits of the present suit, and that the defendant’s father 
having executed the mortgage in order to make good arrears of 
revenue, for which hc alone was responsible, the plaintiff’s tithf to 
his sh^ire in the estate, was not affected by the defendant having 
r^eemed the lands, passed a decree adjudging possession of a 
tralf share of the mouza to the plaintiff, with.coits ofsuit against the 
respondent. 

On appeal by Imambukhsh to the Provincial Court of the 
division, they were of opinion that by the decree of the 20th of 
November 1780, the plaintirt‘’5 right to a share of the mouza 
having been incidentally disallowed, the present claim had been 
virtually heard and determined, and could not again be entertained. 
They therefore reversed the decision of the Ziilah Judge. 

Shekli piiiikaree having applied for a special appeal to the 
Siidder D^anny Adawint, the Court, considering the grounds of 
the decision of the Provincial Court to be insufficient, admitted an 
appeal. 

:» i On going into the case, the Court (present J. FT. Harington and 
J. Stuart) were of opinion, that us the decree of the 20th of Novem- 
ber 1789, dismissing the plaintiff’s claim to the 4 biswas of land, 
then sued for as part of his malikana allotment, contained no 
distinct decision respecting his proprietary^ fight to a moiety of 
the village in dispute, the incidental judgttrent recorded in that 
f decree did notpreciiide the cognizance of the claim. The 

Court, at the same time, entirely c^eurred wi^the Ziilah Judge 
respecting the merits of appellants claim in tt^))reseii[t suit. They 
accordingly passed a final decree, reversing"^^ ctfeision of the 
Provincial Court, and adjudging to the appeffij^^ moiety of the 
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disputed mouza, witHw^half the mesne profits fron^iMHIfee of the 
silidh decision now edbfiimed. ^ 

Costs in all the Courts were made payable by the 7es]^ndent. 


FYAZ ALl KHAN, Appellant, i8ii. 

versus 

MUSSUMMAUT FATIMA KHATOON, Respondent. 3d. 

THIS was an action brought by the respondent, Mussummaut Claim b3r 
Fatima Khatoon,on the 30th of September 1798, in the Zillah Court 
of Mymiinsing, for the recoveiy of a 1 ana, 3 P^odah, 2 cowrie 
share of the estate of Khoda iVowaz Khan, grandfather of theof^pc^e* 
"'upellant, late zemindar of an 8 ana portion of perirunnah Alteea ceased 
l^e annual produce of the share claimed was estimated at sicca 
rupees 7,501. Ad'ud**^?* 

The plain tifF claimed the above share as daughter of the lateon'^pioof/ 
zemindfir, by a concubine named Soobhaueo Beebee; and her that she* 
claim was resisted by the defendant, who denied that Khoda the 
Nowaz Khan was father of the plaintiff, and alleged that she 
not boin till nearly two years after the death of the zemindar, ji„A* 
From the evidence in the case, it appeared, that Khoda Nowaz hsd been 
Klian was known to have cohabited with Soobhanee Beebee, the “ckiiow* 
mother of the plaintiff, while she was in the service of Khyroon- 
nissa Beegum, one of his wives : that Soohhanee proving pregnant, u 

Khoda Nowaz Khan had acknowledged to seveial of his family, 
that he w as the father of the child ; and had caused to be provided, 
at considerable cost, the things necessaiy for peifoiming the cere** 
monies usual among Moosulmans at 7 months pregnancy ; which 
wet c accordingly performed in the Khan’s absence by Mussum- " 
mailt Khyioonnlssa Beegum; that Khoda Nowaz Khan soon after 
died ; and the plaintiff being born two months subsequent to his 
death, in the year 1 180, she was educated by Khyroonnissa Beegum, 
in the same way as the Khan's other children, and had received from 
the collector of the zillah (the estate being under charge of the 
Couit of Wards) a monthly allowance as daughter to Khoda 
Nowaz Khan. 

It further appeared, that Khoda Nowaz Khan left four wives, 

Shahzadee Khanum, Aiena Kanum, Furzaua Khanum, and 
Khyroonnissa Khanum ; two legitimate sons, viz. Alif Khan by 
Shahzadee Khanum; and Imam Buksh, by another wife, Jabree 
Khanum, who had died in her husband’s life -time ; three concu- 
bines, vi/. Sundal Beebee, Nugeena Beebee, and Soobhanee 
Beebee ; and by them three children, viz. two sons, Husau Ali 
and Koochul Aii, by Sundal Beebee; a daughter, Zuberdiist 
Khatoon, by Nugna Beebee; besides Soobhanee Beebee, pregnant^ 
of the plaintiff. ' Of the above the following ,had demised previous 
to the institution of the sufl; and in the following order: Ist, 

Hiisun Ali; 2d, Imam Buksh ; 3d, Sundal Beebee ; 4th, Koochul ^ 
All Khan, and lastly, Soobhanee Beebee. 

The Moosulman law officer of the Court being asked, in the 
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.1841. event of ita being; proved that theplaint^is the daughter of 
^ — Khoda Nowas Khan, and that he had acknbwiedged himself the 

• father^ and provided dfef the performance of the 7 months ceremo* 
MiiHsiiin." what ah^e H^elnheritance of Khoda Nowaz Kha^ l^ the 

msi^t Fati. plaintiff, iindeT the ibove circumstances, entitled stti^, it» 
ma Kha« answer, that the estate of the deceased birog^ivided into tiO 
parts, 56 were the share^^of the pmintiff. 

The Zillah Judge being of opinion, it was satisfactorily proVed 
that the plaintiff was the daughter of Khoda Nowaz Khan, and 
acknowledged by him as such ; passed a decree, adjudging to the ; 
plaintiff possession of an 18 gunda, 2 cowry, 2 crantee portion of * 
the zemindary: being the proportional share to which she was 
entitled under the above yit/toa of the law officers of the Court, (a) 

On appeal to the Provincial Court, that Court concurring in 
the opinion of the Zillah Judge, affirmed his decree, with costs 
against the appellant. 

A furtb^i;^' appeal was preferred to the Sudder Dewanny’ 
Adawlut^^wd it was judged proper to take the additional 
e\idence of Mnsstttntnaut Khyroorinissa Beegum; which tending 
to confirm the former testimony respecting the birth of the plain- 
tiff, and the acknowledgment of the zemindar that she was his 
^^’Jjdaughter, the Court affirmed the decrees of the Zillah and Provin- 
/ Aloial Courts. Miissummaut Fatima Khatoon demised previous to 
^ the final decision of the suit;%nd her husband, Gohiir Ali, claimed / 
her estate in behalf of himself and infant son, Mooziiffer Ali. 
The appellant haviog resisted the biaim of Gohiir Aii, on the 
ground that Fatimg Khatoon had died childless, and that the 
claimiuit had fraudulently brought forward Moozuffer Ali, his son, 
bj^^fiptlier woman, as the child of Fatima; the Court directed the' 
ek^Ution of their decree to be suspended till the receipt of the 
evidence offered by the parties, relative to Moozuffer Ali’s being, 
or not being, the son of Fatima Khatoon. 

From the evidence adduced, it being clearly established, that 
Moozuffer Ali was the son of Fatima Khatoon, a final order was 
passed on the 13th of May 1812, by the Court (present J. Fom- 
belle), declaring^ Gohur Ali and Moozuffer Ali to be the heirs to 
Fatima Khatoon’s share of the zemindary in dispute; and direct- 
ing the execution of the former dedee in favour of Gohur Ali, on 
his own account, and as guardian to his minor son, Moozuffer 
Ali. {h) 

3 Crsntce=l rowry: 4 cowries=l giinda: 20 gundas=l ana, conse* 
^qwently the entire 8 ana estates 1920 crantee; and tbe proportion adjudged 
223 hd 

to the plaintiff=224. But 

1920 480, 

(b) It is he presumed that the legal opinion in ^|i(|^«e wan induced by the 
fact (which was indeed deposed to by several of thei w ii ^ s) that the mother of 
the respondent was not only the concubine, but tke^ave of Fyaz Ali. The 
H .acknowledgment of parentoge alone would not avail io the of a free woman 
not married to the ackao|(||dger. 
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HEMCH’tiND MUJMOODAR, Appelldut. . if"- 

versus sci, ' * ' i . t V 

MUSSUMMAUT TAKA MUNNEI, a^JMUSSUMM AUX Oee. tStk 
RAl MUNNEE, Respond3i,'t. '• ' 

This was an action brought' by Mnssummaut T^ra MunneeA, the wife 
against Henichund, the appellant^ her deceased husband’s 
phew, on the 20th of August 1802, in the Zillah Court of Hooghly, executed a 
for the recovery of a 9 ana share of Kismut Pdiara and other deed of 
talookdary lands, the annual produce of which was estimated at 
263 rupees, 4 anas, 16 gundas, 3 crantee. ^k"iow-^’ 

The following sketch of the family of the parties will tend to 
elucidate the ca^e : confinumg 

an alleged 

MUNOHUR MUJMOODAR, frans- 

left two tons. fer by 

^ ^ - -r-f-nl B| of his 

Ratndoolnl, BhJklOhnn, estate to C, 

died 1192, leaving one son. died 1 188, lehvihg one son. inpayment 

I I of a debt. 

Huriachtinder, married to Mubsummuut Hemchiind Miijmoodar, 

Tara Muonee, Respondent, Appelluiit. 

died 11 87 , leaving one bon. mother 

I V^j^.dangh- 

fiheroocliund, married to Musbuininaut * W of B, 

Soonij Muiinee, posses- 

died 1201, leaving a daughter. oLthe 

I ® ® estate dur- 

Mu&summaut Rai Munnee, Respondent. biii the life- 

time ofAj? 

The pldintiiF was the wife of Hurischunder, the only ch|ijii|! of{|„t,itDot’ 
Bamrloolal, who, with his ycunger brother Birjmohiin, the mter appetiring 
of the deieiidant; were joint heiis of IVlunohur Mujmoodar, *ttieir h» P*oof 
father, the original pioprictor of the talook in question. ^^ ***■**“ fransSreed 
chundei,the plaintiff’s husband, died in 1187, in bis father's life- his ostetR 
time, leaving a son Bheroochund, who, in 1192. succeeded his to C, or 
grandfather Ramdoolal. In 1201 Bhe oocliund died, leaving h*‘J* ***«* 


confirming 
an alleged 
frans- 
fer by 
B, of his 
estate to C, 
in payment 
of a debt. 
Claim by 
E, 

mm mother 


Hemchiind Miijmoodar, ‘J3f 

Appelluiit. 

\44ns mother 
V'jSM.dangh- 
tfrttf B, 
to posses- 
sion o( the 
estate dur- 
iiiQ the life- 
time ofAj? 


IVIusaumniaut Rai Munee, an unmairied daiightei ; Mi*ssuniiiiaut 


to him, the 


Sooruj Muiince, his widow; Mussuinmaiit Taia Munnee, the plain- said dt^ 
tiff, his mother; Hemchiind, tiie defendant, son of his grand uncle; ruled not 
and the widow of Ramdoolal, his grandfather. ^ preclude 

The plaintiff claimed on behalf of lieiself and granddaimhter 
Rai Munnee, as heirs to Ramdoolal, a 9 ana portion of the above other heirs 
lauds, stating that theie had been executed, between R.imdo^lof Befter 
and the defendant, a hissehnnmeh (a deed of paitition,) by whreh^bc death 
the defendant agreed to leceive a 7 ana share of the joint taluok as ^ 
his portion, and assigned to Ramdoolal a 9 ana share of the same; having the 
that under this d^j tf^^ hei ooch und. and his family after his death, power, 
had fur several yeAMSointinued to receive a 9 ana poition of the 
net produce of tpe joint estate : but that the defendant had sincR, 
under a framlftlBnt agreement with Sooruj Mhnnee (the widow of alienating 
Bheroocl^4) possession of the whole. (except for 

It was In answer, for the defendant, that Bheroochund 
having incuiilMj.^debt to the defendant, of 738 rupees, which Ite jJJl® 
was unable tMilcharge, had, some time previous to his death, volring to 
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1811. vetbaAy made ov8r to the defendant his share in the lands in 

question ; and that his widow Sooruj Munnee had subsequently 

executed, in fivoiir oS^the defendant, a deed of relinquishment 
death." * jjadavec) confirming^e^et of her husband, and ackiiowledgUig 
. ' the proprietary«iiigl;^t'3f the defendant to the whole of the’^w^ok 

in question. ' ' ^ 

The defendant denied t)ie validity of the hmeh*nameh^ allying 
that it had been exec ute^'Huring his minority; and had never been 
acted upon; no division of the estaite, or separation of the family, 
having taken place. 

The /adauee, or deed of relinquishment, exhibited by the de^ 
fendsmt, purporting to have been executed by Mussummaut 
Sooruj Munnee in his favour on the 17th Poos I'JOS, B. S., 
and registered on the 14th of February 1802, after stating that 
Bheroochund and the defendant had jointly succeeded to the 
^ talook and other lands., and reciting sundry sums of money, 
amounting in all to sicca rupees 738, advanced by the doferi(lant , 
to Bheroochund, to enable him to discharge debts incurred on 
8«?parate account ;'^goea on to the following effect : ** 1 have no 

8)n, I have a daughter and a mother-in-law. You support my 
husband's step-mother. The family worship, and other daily ex- 
pences, the entertainment of travellers and guests, and the other 
expences of management, are all defrayed from the talook ami 
land. You are my heir and^heir to the talook, d:c. Whilst the 
step-mother of iny husband lives, you will support her. For the 
support of me, '’my niotkier-ia-law, and iny daughter, you have 
given me 21 beegas of ground, a garden, tank, dwelling-house, <!kc. 
and I have freely nnd voluntarily nsceived them. 1 have no claim 
or-dqm^nd on you on account of tne talook and other lands; and 
you have no claim or demand against me fpr the sums of money 
above specified. My husband had verbally given to you his share 
in the talook, d?c. I have heard this from my husband : 1 also, 
agreeably to the w^ord of my husband, have given this writing. 
There is no claim on either side against the other. You and your 
heirs arc proprietors of, and have the right of transferring by sale 
or gift the talook abovementioned. I, having received 21 bc-egas 
of ground, Arc. as specified below, have given in writing this deed of 
relinquishment." 

I'he Zillah Judge, in a decree reciting, that according to the 
opinion of the pundit of the Court, Sooruj Munnee, on the death 
of her husband, became the Mokhtar of his estate, and< was 
entitlerl to transfer it in payment of her husband's debts ; and that 
thNR above deed executed by her in favour of the defendant was 
fully authenticated by the testimony of the attesting witnesses, 
dismissed the suit, with costs against the plaiiitifT. 

On appeal to the Provincial Court, that Court referred the pro- 
ceedings to the Hindoo law officer, for the purpose of ascertaining 
whether the ladavee, executed by the widow of Bheroochund, was 
valid in conveying th^estate of her husband to the defendant. 

It was stated in atlswer, by the pundit, that if i^were proved 
that Bheroochund, in his life-time, acknowledged tiro debt to be 
due to the defendant; and gave permission to hiil wife, Sooruj 
Munnee, to execute a deed conveying his estate to the defendant; 
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in such ^ase^ the ladavee would be a valid and legal iustnnnent: 

but not otherwise. * a ' k mi 

The Provincial Court, on the ground that thye was no sufficient 
eviden^ce of Bheroochund’s having acknowle^ei^he debitor given v. 
author iliMb his wife to execute a deed con^itifl^ his ||tate to the ij^isinm- 
defendflB%nd that ^oi%the length of lime (about seven years), 
that ha^lapsed between the death #f* Bheroochiind and the date “ 
of the ladavee^ there was every reason to bof^e, that the debt, on Miramaut 
which the transaction was founded, had never been incurred, orRai 
had been satisfied, reversed the zillah decree, and adjudge^ pos-^ “““•*• 
jiession of the lands claimed to Mussummaut Tara Miinnee, the 
plaintifT; at the same time making the costs of suit in both Courts^ 
payable by the defendant; and leaving him af liberty to bring an 
action for the recovery of any claims of debt he might have against 
the heirs of Bheroochiind. 

Hemchund being dissatisfied with the above decision, petitioned 
fos the admission of a special appeal to the Sudder Dewanny 
Adnwlut, on the grounds, that the Provincial Court had not called 
for evidence to establish the acknowledgment of Bhexoochuhd, and 
his permission to Soonij Munnee to execute the”/adat;ec ; and 
that on the death of Bheroochund, Sooruj Munnee was sole heir 
to his share of the land in question, and therefore entitled to- 
transfer it in payment of her husband’s debt 

The Court of Sudder De wauny Adawhit admitted the appeal, 
on consideration of the insufficiency or the proceedings of thp. 
Provincial Court; and the errof|fcous adjudgnaent of possession tb 
Tara Munnee, who was obviously not the legaiheir of Bheroochund, 
his wife and daughter surviving. 

Rai Munnee (the daughter of BSferoochund) wa=, on her peti**^. 
tion, admitted as joint respondent with Tara Munnee. 

111 answer to a reference by the Court, the Hindoo law officers 
gave 2i vyuvtisiha to the following effect: “ If the propritior of a 
landed estate die, leaving a grandmother, mother, stepmother,, 
wife, unmarried d^uighier, and son of his father’s uncle, his wife 
succeeds to the sole possession of the estate ; but she cannot, 
without sufficient cause, or the consent of the abovementioned 
relations, transfer the property by gift or sale. The widow may 
transfer the real and personal estate of her deceased husband in 
discharge of his debts, if the amdunt of the debt exceed or equal 
the value of the estate; but if the value of the estate exceed the 
amount of tjie d^^t, the widow is only entiiled to sell such part as 
may suffice to 'Sii\er the debt. In order to render such sale by 
the widow valid, the debt must be proved by documentary evidence, .. . 
or the testimony of witnesses; the declaration of the widow her- * 
self, whether she state that the debt was acknowledged by her 
husband, or merely herself acknowledge the justice of the debt, 
not being admissible. Jif in the present case the widow have 
transferred her deceased' husband’s estate in payment of his just 
debts; and the creditor under such sale obtain ^osst.ssion of the 
estate, the other heirs of the deceased are not eH^tled to set aside 
the sale by payrii||)Bt of the debt: but if, on judicial investigation, 
it be proved that tjie value of the estate exceeded the amount of 
the debt, the Court may pass such decision as they judge equi- 

VOL. u. 3 a. 
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181 !• stable. Debts incurred by any member of a family living jointlyy 

— on account of any private concern, are exclusively demandabls 

Hemchund from that person, and his heirs, and not from the other members 
of the family; lastly, although the ladavee in question was not in 
]^„*ggijin.^tself sufficient to convey to the appellant the proprietary riifht in 
‘^aiitTara^^e lands, y^, if it were established by evidence, (as stated in the 
Muiinre, document in question) that the husband of Sooruj Munnee had 
siimn^iir ntade over his share of the joint estate to Hemchund in 

Rai Mun* P^yni^nt of his debt, then Hemchund is entitled to the lands in 
nee, question, and his right thereto would not be precluded, although it 
shoulJl^appear that the value of the lands in question exceeded the 
amount of the debt, in payment of which they were so transferred.*’ 

The Court directeS.'Such further evidence to be taken, as the 
parties might adduce respectively, to establish or disprove the 
existence of the debt alleged by the appellant ; the transfer of 
the lands by Bheroocliund to the appellant; and the appellant’s 
obtaining possession under the verbal gift of Bherooqjiund. 

On consideration of the evidence tulccn on these points, the 
Court (present J. H. Harington and J. Stuart), were of opinion, 
that there was no sufficient proof either of BheroocliMud having 
incurred the debt on which the deed of relinqtiishment (ladavee) 
was grounded, or of his having, in his life time, made over the 
lands in question to the appellant. A final decree was therefore 
passed, amending the decree of the Provincial Court, as far as it 
went to give possession to Tara Munnee ; and providing that, after 
the death of Sooruj Munnee, the deed of relinquishment executed 
by her, should not operate to preclude the right of the other sur- 
viving heirs of Bheroochund. 

The respondents having relinquished their claim to a larger share 
than half of the common estate, it became unnecessary to take 
evidence respecting the alleged hisseh-nameh^ or deed of partition 
between Ramdoolnl and the appellant. 

It was further adjudged that both parties should pay their own 
costs in the Sudder Court. 



CASES IN THE SUDDER DEWANNY ADAWLUT* 


363 


SHAMCHUND BABOO, and RAMCHUND BABOO, 

Appellants. « " 

versus ' 26 tli* 

RAJENDER MOKERJEA, Respondenl. 

THIS was an action brought by the respondent Rajender Mo- Sait by a 
keijea, on the 15th of Janu-try 1801, in the Zillah Court of Burd- 
wan, to recover from the appellants the sum of 73*2 rupees, 
rent for the year 1206, B. S. of about 454 hoegns of land in Jands 
tnouza Raipore, of which the plaintiff was zemindar. by the 

It was set forth in the plaint, that the' defendants and their 
family had, for about 70 or 80 years, farmed the mouza Raipore, qJ?" frec^**'^ 
and, during the period of their farm, had illegally assumed as tp:iiire. 
lakhiraj, or exempt from assessment, sundry portions of land, Hismissed 
amounting together to the extent specifted ; that in the beginning 
of the current year, the plaintift‘ having purchased the above ri"gi,*iation8j 
mou/a, demanded the rent of the lands in question from the defen- the extent 
dants, which they having refused to pay, he now sued for the of jbe bind 
recovery of the same. 'Ihe defendants in answer alleged, that the 
lands were legally held by them on a tenure free of assessment, heegns. 
under the following grants of former zemindars. The plain- 

1st, A grant by Rajah Kirutchund, to Nehalchund, grandfather fcR ^ 
of the defendants, of certain lands, as the site of a dwelling hoti^, 
tank, gaiden.Ae. to he held under a free^rtanure, donomina^d miy 
mohutter. The under which this htild was claimed was less than 

not forthcoming; and the exact quantity of land had not beed^9‘^ heegas 
specified in it, but was stated by the defendants at 70 beegas; ** 

the grant was alleged to have been made previously to the Bengal 3',„(.e the* 
year 1148. Company's 

2nrJ, A grant by Rajah Tilokchund, to Manikehund, father of accession 
the defendants, under a sunnud bearing dale the 30th 
1154, B. and purporting to convey to the grantee a certain por- 
tion of land within specified limits in mouza Raipore, for the pur- 
pose of establishing a market {haut), to be held as inokutter. 

The quantity of laud was not specified in the sunnudy but was 
stated by the defendants at about^70 beegas. 

dd, A grunt from the same, to the same, under a n 7 / bearing 
date the 22nd Cheyt 1161, B. and purportinir to convey to the 
grantee the lakhiraj tenure of 500 beegas of mohutter land, in 
pergunnah Pundwa, (in which Raipore is situate) and other 

f iergiinnabs, without further specification of the place wliere the 
ands granted lay. 

4th, A grant from the Same, to the same, under a sunnud bear>^ 
ing date the 22nd Cheyt, 1162, B. and purporting to convey to 
the gtantee a lakhiraj tenure, under the denominatiuu of mohutter , 
of 61 beegas of land situate in mouza Raipore. 

The defendants further stated, that of the lanj|.s granted to their 
grandfather and father, under the above sunnuds, amounting to 
701 beegas, 501 , viz. 70 beegas under each of the two firsUMnnt/ifs', 

300 of the 500 granted by the sunnud of 1161, and the 61 bee^ 
gas specified in the sunnud of 1162, were situate in tiie mouza of « 
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1811. Raipore; and had been he]d by them, and their family, under 
»■ ■ ■■ ■ ■ these grants, since the date thereof, without interruption; and. 

Sliamcliiind had been accordingly registered by tnem in the Collector’s office 
Baiioo, and in the Bengal year 1202 (i^95); that having been granted 
RhImio*""** previous to the 12th of. August 1705, (the date of the Company's 
R.ij**tider accession to. ftie De wan nv,) they were not now resumable; that 
MokcM'jea. moreover, theliind, the revenue of which was claimed by the plain* 
tiff', being more than 100 beegas, the revenue assessable thereon, 
in the event of the lakhiraj tenure being resumed) belonged to 
Government, and under the regulations in force, was only recover- 
able by the Collector in a suit on behalf of Government. 

The plaintiff', in reply, did not contest the validity of the above 
grants; but alleged tfiat, under the grant for 500 beegas of the 
year 1161, the defendants bad obtained possession of land in other 
mouzas, and that no part of Raipore had been alienated from the 
revenue assessment by that grant; that under the first and second 
grants, a much smaller extent of land had been granted .than what 
the defendants now claimed to hold ; and that it was for the excess 
of land thus held by the defendants he demanded rent. 

The Zillah Judge deputed an aumeen to ascertain, by local 
•enquiry and measurement, the quantity of land held by the defen- 
dants as lakhiraj in mouza Uaiporc, and other mouzas, under tha 
above grants. 

From his report, and the evidence taken by him on the spot, it 
appeared, that the lakhiraj land held, or transferrenl in gift or 
pOTchaseby ^be defendants, under the above giants, in mouza 
Raipore, amounted to 496 beegas, 18 j B. and in adjoining mouzas 
to 381 beegas, 17.J lb that from the limits specified in the sitnnud 
of 1154, for the haut^ or market, a piece of ground, amounting 
only to 14 heegas, I0.J B. appeared to have been thereby in tended 
to be alienated; and under the first grant, 12 beegas, 18^ B, only 
as the site uf a dwtrlbng house, with tank, garden, &c. 

The Zdlab Judue therefore, deducting 381 beegas, 17^ B. lakhi^ 
raj mohutter land, held by the defendants in other mouzas, under 
the above sunnudsy their right to which was not disputed, consider- 
ed the remaining 118 B. 2^ B. to be all that they could be entitled 
to claim in the mouza Raipore, under the grant for 500 beegas of 
the year 1161; making, with the 12 beegas, 18J B. under the 
grant to Nahalcbund, 14 B. lOJ'iinder the grant of 1154, and 61 
beegas alienated by the grant of 1 162, a total of 206 beegas llj 
B. the whole that the defendants were legally entitled to hold 
under a lakhiraj tenure in the mouza of RkSpore, and that con- 
sequently the revenue assessable on the excess, which (deducting 
the above 206 beegas 1 1 J B. from 496 beegas 18| fi. the actual 
extent of land held as lakhiraj by the defendants) amounted to 
290 beegas, 7 H. was resumable by the plaintiff*. 

The plaintiff* having, in separate suits brought against the pur- 
chasers of sundry portions of the land in question, obtained decreet 
for the recovery of the revenue due on 57 B. 9^ B. of the above land, 
« decree was passed in the present suit, adjudiring to the plaintiff 
the reverie assessable on the remainder, viz. 232 beegas, I7j| B, 
of the land occupied by the defendants. 
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^ The costs of suit were made payable, by the parties proper*' iSil. 
tipuably to the amount of the claim adjud{|:ecl and disallowed. ' ■ 

On appeal by the defendants, Shamchund and Ramchund, to ^**^^*^5?** 
the Provincial Court of Calcutta, that Court affirmed the decree 
the Ziilali Judge, with costs against the appellant. ^ Bubno, v. 

A further appeal was preferred to the iSUdder D^ann^ A daw* Kajender 
lut. ' Mokeijca. 

It appeared to this Court, that the respondent's suit was irre- 
gular, and ought not to have been entertained, under the regu- 
lations in force. The Court observed, that by sections 7, and 12, 
regulation 19, 1793, it is expressly provided, that the revenue of 
resurnable tax-free lands, exceeding 100 t^egas in extent, and 
alienated by a simple grant prior to Irae 1st of December 
1790, shall belong to Covernnient, and can be sued for only by 
the Collector underthe authority of the Board of Revenue ; that the 
lands the rent of which was sued for, amonoted to 456 beegas; 
and were .stated by the appellants to have been held by their 
ancestor, Manikehund, under the sunntids above specified, up to 
the time of his death, which occurred in the Bengal year 1 169,^re- 
vious to the accessroii of the Company to the Dewanny of Bengal 
and Behar ; and to have been since held by them uninterruptedly 
to the present time ; that the plea of the respondent, that besides 
the lands of which possession was obtained under the sunnuds, 
other lands had been Separated from the revenue assets during the 
farm of appellants, was not established by the evidence in the cage ; 
and that a fill ther investigation into the truth of tb|it allegattoh, 
could not properly be held in a suit thus irregularly preferred ; 
that if the respondent, from the recoids relating to the lands, or 
other evidence, was able to shew that the appellants had, since the 
accessrotr of the Company, separated fiom the revenue assets any 
land lying within his, the respondent’s, zeniindary, and the quan- 
tity of which, alienated at any one time, did not exceed 100 bee- 
gas, he ought to have brought an action on account thereof against 
the appellants, or the persons who may have purchased from them, 
specifying the land so alienated, and the year in which the aliena- 
tion took- place, with other usual particulars. The Court further 
observed, that the appellants having, under the provisions of 
section 25, regulation 19, 1793, along with other lukhiraj land 
registered by them in the Collector’s office, entered 300 beegas of 
land so held in Raipore, the respondent's talook, under the sunnud 
of 22rid Chept 1161, B. the grounds on which the Zillah and Pro- 
vincial 'Courts foumted their decrees, in favour of the respondent, 
were, indepeudently of the irregularity of the action, wholly in- 
sufficient.. 

The Court (present J. H. Harington and J. Fombelle) accord- 
ingly reversed the decrees of the Zillah and Provincial Courts, and 
dismissed the suit; leaving it to the respondent to bring a new 
suitTor any land, less than 100 beegas, alienated from the revenue 
assessment, at any one time since the accession of the Company 
to the Dewanny. 

The Court being of opinion, that the Zillah Judge oug^t to have 
pointed out the irregularity of the suit to the respondent, and 
allowed him to amend his plea, directed the institution fees in all 
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the three Courts to be returned. The other costs were made pay** 
able by the respondent, (a) * 

(a) The two Beetions of regulation 19, 1793, on which the decision of the 
- Siiddcr Ueivanny AdaMlut, iu this case, was founded^ are in the following 
terms: — 

Sec. 7. ** The revenue assessable under section 8, on land exceeding 100 bee- 
gas, of the ineasiircment that may prevail in the pergunnah wherein it may be 
aituated, and whether lying in one village, or two or more villages, and alienated 
by any one grant made previous to the 1st of December 1790, and which may be 
adjudged or become liable to the payment of revenue, is declared to belong to 
Government. The lands specified in tliis section, which may be adjudged liable 
to the payment of revenue, are to be considered ns independent talooks.” 

See. 12. ** It is to be the duty of tlie collectors, afu-r receiving the sanction 
of the Board of Revenue for that purpose, as directed in section 14, to prosecute 
in the Court of Dewanny Adawlnt on behalf of Got'ernuicnt, for the rerovery of 
the public dues from the lands siHscified in section 7, that are declared by this 
regulation subject to the payment of revenue ; and no lapse of time shall be 
considered as a 1^ to the recovery of the public dues from such lands.*' 
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*5 absentefs. 

A poireF ''Of attorney granted by an absentee 
(a Fi^cbninn resident at Chandernngorc, 
who was shipwrecked near tlie Island of 
Saiigor) to sue fur money due to him, 
declared in force (us provided by the French 
law in such cases) until it should be re- 
voked, or tlie death of tlia absentee shaiihl 
be established by clear and positive proof; 
MS in consequence of the presiimptioti aris* 
ing from hia absence, his heirs should 
obtain an order to put them in possession 
of his estate. ^ 122 

ACKNOWLEDGMKNTS, 

A writ^pe acknowledgment of the husband 
to oit^^f the wife's Igpirs after her death, 
held to be siifl^cieiit proof of the amount 
settled as dotufr. 84 

ACQUISITIONS. 

Joint Funds. 

ADOPTIOTiT. 

1 A zemindar adopted one of his kindred by 
a verbal declaration in the presence of 
witnesses, but without any religions rite or 
ceremony ; and the person so adopted was 
acknowledged after the zeaiiiidar'a death 
as bis heir at the obsequies, held that the 


adoption i^as good, and the son adopted 
(kurtapootra)' takes the inheritance ex- 
clusively; property real and personal, 
hereditary and acquired. 9 

2 A son adopted fby tbi; duttaca form of 
adoption) into another family, is thereby 
excluded from the paternal iiiher'itance. 

15 

3 An adopted son (duttaca) taking the estate 

o£t his Adoptive father, is excluded from 
inheritance in his family. SO 

4 The adoption of a boy of above live yciars 

of age, (tlioiigli the selection he not laud- 
able) is valid according to the Hindoo law 
of Bengal, provided the initiatory ceremo- 
nies (jt/MsJtar) have been per firmed in 
the family of the adopter, aud not in that 
of his natural father. 161 

5 An adoption made by a widow without 

authority from her husband (the anuMuti 
pu/ra, or deed of permission exhibited by 
her, nsgraiiteil by her husband, appearing 
to have been fabricated,) declared of no 
effect, against a testanieiitary deed exe<* 
ciiied by her liiisband in favour of his two 
younger brothers, whereby bis share of 
the joint estate was beqiiCHthed to them 
after the death of his widow ; with a de- 
claration that be^ad not given permission 
to the latter to adopt a son. 197 

6 By the Hindoo law there may be two siic* 
cessive adoptions, under due authority he 
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tbiit purpose, by tbe widoiri ef tbe same 
mnn. 135 

7 An adopted son succeeds collaterally as 
well as lineally. 135 

6 Authority to a wife to adopt, in tbe event 
of disajifreeinent between her and a son of 
the husband then Ijlvlnir, will not avail, 
though authority td adopt in the event of 
that son's death would be valid. 326 

AGENTS. 

1 Two persons by profession agents and 

brokers, made responsible for the price of 
articles sold by th^ on credit, to a person*^': 
who proved insolrimt Judgment founded 
on presumptive proof of their liaving made 
themselves answerable, chiefly arising from 
their having charged a rate of commission 
at which responsibility is usually and ought 
to have been undertaken, .-k 149 

2 A potttt, or lease, sot aside on proof, that 

it was obtained from the agent of the jagir- 
dars without their authority or know- 
ledge. 238 

3 Since the enactment of regulation 7, 

1799, ilie courtt can give no remedy against 
a fraudulent agent employed to purchase 
lands at a collector's sale, in his owu name, 
in an action for^nsscssiou,; but may cause 
him to refund the auiou'bt received in an 
action for debt. 291 

4 Yet on proof of a conveyai|ae subsequently 

executed by such agent to the real pur- 
chaser, the Court will causdtperfurraunce, 
without enquiring too minutely into the 
grounds of the transactionv 291 

ALLUVION. 

1 Land gained by gradual alluvion belongs 

to the owner of the land to which it is^ 
annexed, according to established iisage^* 
and the known law f)f alluvion, 221" 

2 The deserted bed of a public river (the 

Bbagriitty) adjudged to two contiguous 
landholders, wliosd'lands were taken for a 
new channel, in cctmpensatiori for the lo.ss 
sustained by theiii. 221 

3 In a suit for alluvion lands, which had 

accnmulated on the estate of the plisintifT, 
by the gradual recession of a river that 
formed the butiiidary, and was afterwards 
severed froiWtlie plaint ilTs estate, and left 
united to that of the defendant by the sud- 
den return of the river to its former course, 
Sudder Dowaiiny Adawliit disallowed the 
claim of the plaintiff. 274 

4 Land gradually acquired by the retirement 

of a river adjudged to be the property of 
him ou whose estate it formed. 321 

ANCKSTKEL PROPERTY. 

Among the holders of separate shares of 
an hereditary zemindary, each, according 
Co the Hindoo law, may sell his share to 
whom he pleases. 1 


ANNUITIES. ? 

An annuity granted by the semindar ''of 
Niiddea to bis younger sons, on a devisr 
of the zemindary to his eldest son, and 
made payable froid' the moahahira, or pro- 
prietary allowance received from Govern- 
ment when the zemindary was under the 
management of the public officers, ad- 
judged to be demandable from the posses- 
sor of the zemindary, who, without the 
consent of the nnouitants, relinquished the 
moshnhira, and took on himself the ma- 
nagement of the aeimiidary, with conse- 
quent responsibility for the revenue assess- 
ed upon it. The anniij4y not liable to 
reduction on account of ihe public sale of 
parts of tbe zemindary for arrears of re- 
venue, under such circumstances. And 
as the right . of the annuitants had been 
twice adjudged, and appeals were preferred 
merely to protract tbe period of payment, 
the Zillali <?oiirt ordered to enforce the 
punctual payment of the anniiily in future 
by a sale of lauds, if necessary. ^ . 138 

APOSTACY. 

Apostacy from the Moohummiidan faith, 
if subsequent to^the devoltition of any 
hereditabltt property, docs not deprive the 
apostate of the right of siiccessiuu. 268 

APPEALS. 

1 Interest during ttvo appeals on the amount 
of a zillah decree confirmed on each of 
the appeals, adjudged to the clahnant. 154 

2 An appeal is not open from a' Summary 
decision authorized by regulation 7, 1799. 

208 

3 In an appeal to the Sjiddcr Dewnnny 
Adawlnt against the decision of a Provin- 
cifil Court, under section regulation 
2, 1801, it appearing that the Zillah Judge 
had dismissed ou defimlt an appeal from a 
dci’ision of the Zillah Register, and that 
the Provincial Court, after hearing both 

' parties for and against that dismissal, bad 
approved and confirmed it ; the Court of 
Sudder Dewanny Adawlut did not con- 
sider a further appeal within the intent 
of tbe section and regulation q^iioted. 269 

4 In special appeals, the Sudder Pewanuy 

Adawlut do not consider themselves bound 
to decide more than the point ou which 
the appeal is admitteiK 280 

5 An appeal from a decision founded on the 

award of arbitrators, may be admitted 
without requiring proof of tlicir corroprion 
or partiality. 288 

6 In the case of appeals to a Provincial 
Court from the decree of a City Court, 
founded on the award of arbitrators, al- 
leged to have been guilty of partiality or 
corruption; should tbe charge hot be 
proved and the appeal dismusf^, interest 
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muiit be awarded from the date of the 
aillah decree, erco althoiiKh the Provia* 
letal Court do not go into the merits of 
the case. 312 

4 

■A RRE A,RS« 

1 In a claim for arrears of rent stated to be 

due by the respondeat and his ancestor, 
it not appearing that they were the lessees, 
the claim was disallowed ; but an arrear 
of 1611 rupees ptr annMin, which had been 
withheld from the lessors (the appellants) 
and illegally received by the respondent 
and his ancestors, a4jadged to be re- 
funded. 05 ■ 

2 A talookdar being sued for arrears of 

rent, and it appearing that his talook 
was separable from the zeinindary, judg- 
ment was given for its separation, apd for 
the Imlance to be settled according to the 
rate of revenue which should be then as-' 
seased on if. 141 

3 Claim by a zemindar on two talookdara for 

balance of arrears of rent, during which 
the latter were alleged to have paid at too 
low a i^te. The rent of the talookdars 
appearing Tariable, and there not being 
any settled rates of similar fonurcs in the 
|>ergt]nnah according to which it could 
bedcterminedyjiidgmeiili^iven for the rate 
being fixed for future years by^gctual sur- 
vey, and for past accounts being settled at 
the rate so fixed. 145 

4 On a demand by a farmer on two under- 
reoters for possession of lands, for which 
tliey were in balance at the end of the 
first year of a lease which had been grant- 
ed to them, and refused to give up ; sum- 
mary judgment for the fanner by the 
^illaii Court under regulation T, 1799. 

20G 

ASSESSMENT. 

1 The power of altering the public assess- 

ment is not vested by the regulations in 
the Civil Courts. 155 

2 Lands held exempt from revenue, if grant- 
ed before the Company’s acquisition of 
the dewanny, are not liable to iissessiiirnt." 

174 

ATIACHMENTSa 
1 An attachment of lands by the Supreme 
Court, pleaded by the purchaser at the 
slieriiTs sale against the validity of a 
mortgage, and conditional B.%1e of part of 
the lands during 4he attacbment. Plea 
disallowed, on proof that the sheriff’s sale 
took place in the satisfaction of a different 
demand, and in q.'xecuiion of a different 
judgment from that under which the 
original seixnre was made; not ahewn 
also that any legal attachment by the 
Supreme Court existed at the timeWf the 
mortgage on which a judgment had lieen 
obtained in the Zillah Court before the 
sheriff’s sale. 147 

VOL. I. 


2 Bnt the private sale of a dependant talook 
made by a. zemindar, whilst his zemin- 
dary was under an attachment by the 
Supreme Court, which ended in the pub* 
lie sale of it, declared invalid agaiust the 
rights of the purchaser at ibe public sale, 
though obligati iry on the zemiadar or hia 
successor, in. the qrgnt of the public sale 
being set aside, 172 

AUCTION SALES. 

Stt Attachments and Salk. 

^ BANKING HOUSES. 

^1 The gouuuhta or inansl^ing agent of a bank- 
ing house, transacting business in the name 
of his constituents, personally answerable 
for debts of the Louse. 97 

2 An acquittance given by a managing 

partner, for^^he amoiini of a bill of ex- 
change previously granted by him on cre- 
dit, and paid by the bouse on which it was 
drawn, held sufficient, as no collnsiou 
appeared. -v 104 

3 On a claim by A against B and^ his bro- 

ther C, os late partnen inu banking house, 
for the amount of a debt due from tlfe 
house, a deed dissolving the partnership 
pleaded by B, adjudged oASolluaive on the 
circumstHnees ^ the case, and not allowed 
to exonerate him. 193 

4 A deiKisit of mpney delivered to the head 
gomashta of a Banking house, who had also 
H distinct house in his own nsme and that 
of bis son, declared not to, be recov’erable 
from the principals of the house to which 
the receiver wasg emasAto, though the latter 
gave a receipt for the money as gomashta 
mokhtarcur, it appearing from the evidence 
that the money had been received and used 

' by the gonuahta on his own account, aub- 
, Ject to ail interest of g per cent per mensem. 
Slid there being no proof thid the money 
was deposited on the credit of the bankers 
lo whom the receivei;^as agent. 204 

BEQUESTS. 

1 If a Moohiiniinudan assign property for a . 

pious eudowiutfni, and be or his executor 
on his part appoint n trustee, and such 
trustee (there being no special provision 
for bis successor) on his death -bed be- 
queath the trust to bis sons, the bequest 
is good in law, and the sons arc entitled 
to the superintendence jointly, and to the 
lawful profits accruing from it ; not &uk- 
jert to the confirmation of the ruling 
power nor removable qaam diu se bene ges^ 
seriHt, 17 

2 A verbal bequest of property, real or per- 

sonal, Is valid in Mooliuinmudan law as far 
as a third of the property of the bequei^- 
tber, two-thirds falling necessarily to the 
heirs at law. 2fi 

3 A Faheer ap|)olnting another hie janus/^en 

a » ^ 
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or successor, iotcnded thereby to bequesth 
him his estate, but at the suit of the widow 
the bequest was confirmed only to a third 
of his properly. 346 

BOARD OF REVENUE. 

1 A private sale adjud^^ invalid (althongh 
the lauds had beenscpar^tedond assessed by 
the collector) as the saiiction of the Board 
of Revenue, which the regulations require 
in such cases, had not been obtained. 240 

2 The sanction of the Board of Revenue is 

required for a suit to assess resumable 
tax free lands, exceeding 100 beegas in 
extent, and alienated by a simple grant 
prior to the Ist of December, 1700. 363 

BONDS. 

Sec Engagement, 2. Debts, 1. 

BYEBIL WUFA. 

See Contracts, 4. 

-CIVIL COURTS. 

1 The power of altering the public assessment 
is not vested in the Civil Courts. 155 

R Blit a sale may^be annulled by judicial 
process, and the^ purchasqjponey restored 
to the purchaser on tho^^uiind of any 
evident and material error in the descrip- 
tion of the lands advertised to lie sold, 
and specified in the bill of jtsle delivered 
to liiin; if redress be nOI^' granted on 
application to the Board of Revenue and 
Governor General in Council. ' 156 

3 On a siiiiiiiiary suit by the purchaser of 

A zeiiiiudary against^ tenant, for rent 
at the pergunnah rat^, the tenant who 
pleaded a fixed jumma not having shewfi . 
canse why the rent demanded sliould not^ 
be paid, tlie Zillali Judge competent inr - 
Buch case to pass a summary decision 
tinder the provisions of regulation 
1799, not apfiealable (except on special 
Ifrounds) under the 18th section of that 
regulation. 255 

4 A person having advanced in Bakergunge 

money for lands situated in Jelalpore, may 
•lie in the former zillah for the recovery 
of the money (as the place in which the 
cause of action has arisen) and is^not 
under the necessity of suing in the zillah 
in which the lands anay be situat«di{ 3Dl 

5 A debtor is amenable to the jurisdiction 

of the Civil Court of the district in which 
he may re.sidr, although his residence 
there insy be cornpiilsory. v306 

6 A decision of tiie khaUa lieing a final judi- 
cial sentence, precltirliug the same question 

; from being agitated; the Sudder Dew- 

. anny Adawliit held that a subsequent 

' tdecree passed by the Calcutta Dgwaony 
A'dawlttt is illegal, and set it aside accord- 
■IHIf. 307 ^ 


CLAIMS. 

1 Repugnancy in a claim is a legal 

its validity. ^5 

2 In a suit for 10,000 rupees damages, for 
the loss of manna, appertaining to the 
plaintiff, which perished by the effect of 
damp in consequence of being detained in 
the warehouse of defendant, no illegal 
detention or want of care being proved, 
tlie suit was dismissed in all the Courts. 300 

3 The claim of an appellant is not precluded 

from cognizance by incidental judgment 
against him in another suit. 355 

COMPOSITION. 

See Contracts, 1 . 

CONTRACTS. 

1 Coihj^sition for murder is allowed by the 
Moohummodan law, and the agreement 
for it becomes'^ binding contract. 5 

■2 To the validity of hiheh’-bil-iwuz, or gift 
for consideration, which in effect is sale, 
seizin of the donee is not requisite in Moo- 
hiimmiidan law. 11 

3 Hibeh^ba-ahirt-ool-iwvt, is a distinct con- 
tract from the former. 11 

4 The intention of the parties as collected 

from the tenor of the deed, shews whether 
the Bffe-bU^wu/a be a sale with the re- 
serve of an option of retractation within 
a limited time or a mortgage for the se- 
curity of money lent. A stipulation for a 
short period must be considered to mark, 
that a sale was in the contemplation of the 
parties ; a long term denotes a mortgage 
or a security for a loan. ' 58, note 

5 A contractor who had fallen into arrears, 
and who engaged to liquidate them gra- 

K dually by a certain period, held -nut to 
be responsible for the balance ; the con- 
tract bavinir been takenc«^way from him 
before the expiration of the period speci- 
fied. 88 

6 A compromise entered into between the 
parties, while the suit was depending, set 
aside in consequence of one of them not 
having performed the conditions of it. 188 

7 Claim by A on B, for the value of timbers 
alleged to have been his property, sent 
down to Calcutta for sale on bis account, 
and illegally seized by B ; claim dismissed 
on proof that the timbers were provided 
for B, in pursuance of a contract with C 
and aod that A, who was only surety 
for their conveyance to a certain distance, 
had no legal right or interest in tliem after 
their conveyance to tbaC distance. 248 

CONVEYANCE. 

1 Anenjgagefiientby A, an heir of a deceased 
Moohftmmudan to B, reciting that B shall 
sue for ber share of an estate then under 
lidgation, and Umt the estate shall become' 
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Ihe property of B, B supporting A for Ufe« 
jir not in Mooliuinmudan Uir valid as a 
'rooveyanceof property. 25 

S A, the manager of a joint talook held in 
his was put under confinement by 
the si^rvants of the superior zemindar* for 
a balance of revenue, for which, seeing no 
other mode of discharging it, he ezcciited 
a conveyance of the talook to B, the ze- 
mindar's Mokhtarcarf voluntarily, but 
without any express authority from the 
other sharers, who however allowed B to 
hold possession undisturbed for ten years. 
In a auit against H, for the recovery of the : 
talook, after this period, on the ground 
that the conveyance was void, as having 
been obtained by duress, and executed by 
oijp only of the sharers, the Sudder 
JJewanny AdawJiit determine, in^nfor- 
niity «vitli an opinion of their pundits, that 
the title of B, nuder the conveyance, is 
good. 45 

DEBTS. 

1 The original amount of a loan is not for- 
feited in consequence of the stipulation of 
illegal interest, nor i| a bond taken on the 
adjustment of balances of a debt bearing 
such illegal interest, bold to lie an attempt 
to elude the regiiiatious, and to obtain 
interest upon interest, whieli would in- 
volve the fiirfeiture of the principal. 93 

2 By the Moohiiminudan law, a creditor 

cannot recover against the wife, from the 
assets which come into her hands by gift 
nf her husband. 152 

3 Parmer iu a banking bouse not exonerated 

from the amount of a debt due by the 
house, by a deed dissolving the partner- 
ship, circumstances appearing to make the 
transaction collusive. 193 

4 Judgment having been given for the re- 

covery of a ’di^bt alleged to have accrued 
on the estate of a minor, against a person 
who had voluntarily become hia security, 
and which debt the minor denies to have 
been due (ho not having been conusant of 
the suit) held not to be sufiieicut to esta- 
blish the reality of the debt, and conse- 
quently not to make it necessary for the 
minor to refund the amount; with the 
reservation, however, that if on the pro- 
diirtion of the acroiiiits it could be proved 
that the money was in reality advanced for 
the estate, the security would be entitled 
to credit for it. 2,% 

5 Acquittances of a debt granted condi- 

tionallv are of no avail, if the condition be 
notfuliilled. 343 
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delivered at the time of the gift, or during 
the father's life time, held valid ^ in Moo- 
hummudau law, for the son being a mi- 
nor, it is presumed that the father was 
trustee for him. 31 

3 A deed admittcd..in. conformity with the 

opinion of thelaw ofiki^rs, on the tesaiiionv 
of the Cazee, e^bse afesl was aflixed to it 
(not his signatiii^) and of the JtfooiMAee 
who drew it, though there were no aub* 
scribing witnesses. 32 

4 A deed of marriage settlement providing^ 
that in lieu pfilower the wife should take 

^ all the prop£^y the husband then pos- 
sessed or might possess thereafter, can 
only convey the property possessed by 
him at the time. * 3S 

5 A deed, termed a deed JElye-Aif-tre^, exe- 
cuted on land for a sum of money, ns 
favour of a person through whom and not 
from whom the money was borrowed, is 
not valid in Moohutnmudan law. ^ 

6 A deed executed during mortal sickness, 

held to be void in Hindoo law, on failure 
of proof that the executing itwaa 

of sound mind at Ine time. ^ 

7 A deed of gift declared invalid in Mooliuqt- 

mudaii law, from possession not having 
been held under it during the life of thfr 
alleged donoi^'J' ^^3 

8 A deed of aildjption and gift construed not 
to entitle to possession during the life of 
the person executing it. 

9 The validity, of an instrument upheld, to 

which a surfeptitions addition, purporting 
that 4 was void, had been made by the 
siihscribiiig party. ^32 

10 A deed, purporting more than the person 
executing it intended or agreed to, held to 
be void. 

ai A JViyitntjmtra, or declaratory deed exe- 
" cuted by a widow, reciting that she had 
* adopted a son, under authority from her 
husband, and declaring that the estate was 
'k) remain with her during her life, and to 
go to the son adopted at her demise, held 
to be of no avail in law, for immediately 
on the adoption of a son by a widow, un- 
der authority from her husband, the estate 
Id which she has succeeded becomes the 
property of the son adopted. 32S 

‘ BEWANNY GRANT. 

See Assessment, 2; LaSkd Tenures, 7, Ik 

division. 

1 A nemindary mnat be divided at the suit 
of one of the heirs. 13^ 


DEEDS. 

1 The Sudder Dewanny Adawlut midntain a 

title to lands, obtained under a deed of 
eomposition for homicide. 4 

2 A deed of gift by a father to his minor son 
for property of which possession was not 


DONOR AND DONEE. 

1 According to the Moohummndan law, a 
gift may be retracted, providi^ no con- 
sideration baa been given, nor inseparable 
increase made by the dpn^. . 3 
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DOWEK. 

1 Cluims of dower vnet be satisfied before 

partition of heritage. 48 

2 Judgment for the daughter of a deceased 
Mnnhiimroudan, against the male relatives 
in possession of his estate for a half share 
of the dower of her mother, unpaid during 
the life of the luoihcr whom the father sur- 
vived , such dower being in law the mo- 
ther's estate, recoverable by her heirs from 
the proj^rty of her husband. 

3 Dower is tine on the consummation of 

marriage, unless deferred by the terms of 
the settlement to a future period ; and 
after the death of the parties, the heirs of 
tbe wife are entitled to take the dower 
out of the hiisbaiid's estate, deducting the 
husband's portion as one of bis wife's heirs; 
if she die before him. 84 

4 Claim by the heirs of a widow to a taiook 
as having belonged to her, adjodged (*n 
proof of her title to it ; her husband having 
made it over to her at liis death in satia- 
faction of dower settled on her at the time 
of manriage, and she haring held it till her 
decease (33 years) without her title being 
disputed by any of her hiKsband’s heirs. 

243 

5 In a suit against a widow (who had taken 

the whole of her husband's estate in satis- 
faction of dower,) for a share of the in- 
berifhnce. The iwincipal ground of the 
claim, viz. that the amount was excessive, 
and therefore illegal, rejected by the Slid- 
der Dewariny Adawliit. ‘ 266 

6 Landed or other iniinoveahlc property can- 

not be taken by the widow in aatisfaction 
of dower, without the cbnsent of the heirs 
or competent judicial authority ; but 
moveable property may be taken by her as 
far as the heirs are concerned (hut not to 
the prejudice of the creditors), in payment 
of dower indisputably due. 268 

f In a suit by a wife against her bu.sband, 
both of the Sfieca sect of Mooliiimmiidans 
for the amount of her dower. It appear- 
ing that the sum of 5oo rupees was ver- 
bally specified at tbe reading of the cere- 
mony ill tbe Sheen form, but that a deed of 
settlement was executed by the husband 
for 100,015 ruiiees, adjudged that the sum 
specified iu tbe de^ was legally demand- 
able. ^276 

8 By the Soonee doctrine of Hufteefttf the 

extent of dower is not limited ;"tlie parties 
may extend it by agreement to what a- 
roount they please; ten dirknns la the 
lowest rate. Among the Sheeae the lowest 
or highest rate is not fixed ; any thing pos- 
sessing a legal value, may be given as 
dower, but the proper dower is 500 diV- 
Aem«. 277 

9 Dower becomes exigible from the time of 

* of tbe contract, that is, the mutiial agree- 
ment of the parties contracting tbe niar- 

But as one'half of tbe dower may 


eventually be forfeited by divorce before 
the marriage has been consummated, it 
becomes certain and absolute by the act 
of consummation. 278 

10 It is tih! custom to make one-half or a 

third of the dower Mootf i;u/ or demaudahle 
immediately, and tbe remainder Moowt{i;ui 
or payable at a future period. The pay- 
ment of the former part ahould be imme- 
diate, the latter part becomes payable on 
divorce or death. 278 

1 1 If tlie wife, being in tbe boose of her mo- 

ther, do not allow the access of her biis- 
band, the dower is not forfeited. The 
hiishand is only exempted from the charge 
of her maintenance. 278 

DUTTACA. 

See Adoption. 

ENDO\l^^rEXT.S. 

1 Lands held by a zemindar for a religions 
a|>propriAtion of which he has the super- 

.^ntondence, are not considered to form 
part of the zemindary, provided the en- 
dowment is valid under the regulations. 
The zemindar having made such endow- 
ment does not invalidate it, if antecedent 
to the dewanny grant. 176 

2 Endowed lands are not an hcreditable pro- 
perty, and the management of them alone 
for religious uses can pass by inheritance. 

180 

.3 Tlie assignment of an undefined share of 
an estate as a pious endowment held valid 
by ilie Futwa of the law ofiicers on the 
authority of Ahoo Yoosiif, and a scries of 
Fuitiwa or legal expositions. 214 

EXCACiTMENTS. 

1 An engagement having been written with- 

out tbe knowledge or coiibcnl of a female, 
on a signed blank entrusted by her to her 
agents for another purpose, pronounced to 
lie an invalid instrument. 110 

2 A bond taken from a landholder indi- 
rectly in favour of the Dewan to the Collec- 
tor of the^zillah, in opposition to special 
regulation, pronounced null and void. 165 

3 A written engagement of the defendant 

to the plaintilF (his uncle), which had been 
tlie ground of tbe plaintiff's withdrawing 
a law suit against the defendant, mid 
which contain^ an allotment of dev^Httnr 
lands to the plaintiff, on an implied ebn- 
ditioD, viz the partition of a joint property 
within a statt^ period, upheld by the Sud- 
der Dewanny Adawlut, on the circiim- 
stances of the case, though the condition 
was as yet unperformed ; and' judgment 
passed, providing that the plaintiff might 
obtain the lands on the partition being 
^carried into effect. 223 

4 An engagement executed by a widow to 
transfer tbe landed property of tier late 
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hiiiband, trill not Arail nf^Ainst the hein hj 
descent, the widoir having only a life ^ 
interest therein* 322 

KSTOPPKL. 

1 The widow of a Moohiimmudan claims the 

estate of her husband (who died lli years 
before} under a gift from him in litMi of 
dower, {hibeh^M-iufut) dated two years 
before be died. No possession on her part 
since his death, and her son in the interral 
by her directum had sued and obtained a 
judgment as heir to his father's estate. 
Such haring been the case, tlic law offi- 
cers hold that the willow is e8toppc<l from 
claiming under a gift from her husband, 
though she may come in fur her share as 
one of the heirs. 10 

2 A widow liaving declared, the estate of her 

late husband had been given by him to his 
grandson, 'and having fabricated a deed 
of gift, AS if from him to his grandson, 
whirh was proved to be false; afterwards 
sues for tlic same landa in satisfaction pf 
dower. The law officers declared her 
rl.iim barred by estoppel. ^ 65 

2 A person pleads a will, and that being rc- 
ji'Cted as a forgery, afterwards pleads a 
gift, which she had forniorlv denied ; such 
plea is estopped by repuguancy in Moo* 
liiimmudan law. 6B 

4 A plaintiff having first denied that a de- 
fendant W. 1 S the daughter of n deceased 
proprietor, nnd on her death having admit- 
ted it, and claimed the estate as her heir, 
such claim is estopped in Moohummiidan 
law, on the ground of Tenak^z or repug- 
nancy. 73 

EVIDENCE. 

1 The modes of establishing a gift are three ; 
by evidence of credilde witnesses; by 
the admission of the defendant ; or by his 
declining to make oath to his denial. 4 

2 The Hindoo law provides that in case of 
a dispute as to the fact of a partition, 
recourse be had to presumptive proof in 
default of written and oral evidence. 14 

3 The mere act of performing the funeral 
rites of a deceased Hindoo, can give no 
title of succession without proof of right. 

21 

4 Farolevidence, that a Hindoo woman relin- 
quished her right to share in the estate not 
received by the Siidder Dewanny Adawlnt. 

•' ' 33 

5 The mere circumstance of messing con- 

jointly, is in law no conclusive proof of 
coparcenary in property* ^ 3.3 

6 What evidence required to prove marriage 

in Moohiimmudan law. 49 

7 A deed admitted in conformity with the 
opinion of the law officers on the tea- 

. tliuony of the Caxte whose seal was affixed 


(not his si^atore) and of the MofimJkM 
who drew it, though jjiere were no sub- 
scribing witnesses. 62 

9 A written acknowledgment of the husband 
to one of the wife's heirs, after her death, 
held to be sufficient proof of the amount 
settled as dower. 83 

9 Documents not discovered until after the 

decree of the Provincial Court, admitted 
as evidence by the Stidder Dewanny Adair* 
lilt, on clear and satisfactory proof, that 
they were not discovered until after that 
period. 159 

10 Entry of part payments in commercial 

account books of a debtor, not admitted aa 
sufficient proof. 242 

11 An UmanuUnnmth or deed of trust not 

produced for a period of twenty years, and 
no claim made on the strength of it by 
the person in whose favour It was alleged 
to have been executed, rejected as a fabri- 
catifin. 245 

12 All Ikrarnamrh or written acknowledg- 

ment alleged to have been executed by a 
female, not admitted as evidenci^pf a con- 
veyance, it being in direct opposition to 
strong circiimstahtial evidence. 257 

13 One of the husband's heirs having fbr 

several years acted as a manager for bis 
widow, who had taken possession of her 
husband's latfded estate in satisfaction of 
dower, whilst none of the other heirs pre- 
ferred any claim to the estate, n|gy be 
considered as sufficient evidence of consent 
on the p.'irt''‘of the heirs to the widow's 
right. 268 

enactions. 

1 Claim by a lanillioldrr in prrirnnnab Secnii> 
derpore on the tehsildar of the pergunnah, 
for tlie refund of undue exactions esta- 
blished and adjudged in part, viz. for 
n7tzrt illegally executed by the tthxitdar'a 
officers, with his knowledge and conni- 
vance. Tehsildar also subjected to a fine 
to Goveniineiit of three times the amount 
so exacted. 229 

EXECUTORS* 

1 An executor may appoint a superintendant 

of M endowment on the demise of the 
appropriator. 17 

2 The wi({uw of an executor who pleaded 
the gift and possession of her hushtind's 
estate, in satisfaction of her dower, madh 
answerable for paying out of the property 
so received by her, the money due to the 
heirs of the estate to which her husband 
administered. Judgment founded on an 
opinion of the law officers, that the hus- 
band had no right to give away what was 
not Ills own, and tiiat the donation, of 
property in hia hands as executor could 
not therefore bar an action for the reco- 
very of it. 
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3 hn executor in selling bouses, and other 
property belongmg to the estate, ought to^ 
exact iinmediateffiyinent iiistear] of selling 
upon credit to irresponsible buyers ; and 
in the event of the heirs of the testator 
*■ suing to recover the assets, the executor 
or his representative will be responsible 
for producing them. 152 

FAMILIES UNDIVIDED* 

See Joint Stock. 

FARM TENURES. 

See Land TENURBi. 

FEES. 

See Practice, 11. 

FINES. 

1 A respondent fined 100 rupees by the 

Sudder Dewanny Adawliit, for raistating 
facts to the Court with respect to a decree 
of the Provincial Court, with a view to 
obtain an order for the enforcement of a 
decree of the Siiddcr Dewanny Adawliit, 
which the Provincial Court hud delayed 
until further orders. 6‘0 

2 Respondents fined 200 rupees, and their 

mokhtarkar 50 rupees, fiw endeavouring to 
impose on the Sud<ler Dewauny Adawlnt 
a false copy of a record. 85 

FISHERY, RIGHT OP. 

1 A river having changed its bed, the right 
of fishery in the old channel preserved to 
the proprietor in the new stream. 221 

2 A, holding the right of fishery in a branch 
of the river, having taken possession of a 
jheei formed by overflows on the a<ljarent 
lands of B, declared on the suit of B to 
have no legal right or iatcrest in the Jheei s 
it not being connected with ihc channel of 
the river, which bad not altered. 228 

FKAUnS, 

1 A will not published by a son for some 
years after the death of his fatto, nor 
exhibited in a suit instituted by his mother 
for a share of the paternal estate in the 
Zillah or Provincial Court, hut first pro- 
duced in appeal from the judgments of 
of those Courts to the Sudder Dewanny 
Adawlnt, when it was found to contradict 
the appellant’s original pleas, rqected by 
the latter Court, as the appellant c'ould not 
be suffered to derive advantage from a will 
which, (if authentic), bad been dishonestly 
suppressed by him. Ill 

$ Lands purchased at a public sale by A, 
with the money of B, under instructions 
tp make the pnichaae in'the name of B, 


bnt fraudnlently bought* by A in his own 
name, and wrongfully withheld from B, 

^ adjudged to B on proof of. the fraud. 1112 

3 A deed, called a Wurseulneimh or deed .of 

inheritance, (in which a * widow iu posses*' 
sion of a zemindary acknowledge . two 
distant relations of her husband to be her 
heirs, and transferred the zemindary to 
them, on condition that they should sup- 
port her for life), set aside as fraudulent 
and void on presumption that it was not 
the intention of the widow to transfer the 
estate before her death; and that the 
clause to this effect was surreptitious, or 
by some undue means imposed upon her. 
without her voluntary coiu|piit. 147 

4 An Ikrarnameh or written acknowledg- 

ment, relative to a stated purchase of land, 
though supported by the tesiiiuony of 
witnesses, set aside as apparently frau- 
dulent, under circumstances of strong 
presumption at variance with the purport 
of it. ^57 

5 A bond having been taken evidently by 

undue means through the official influence 
of the dewan to a collector, but nominally 
granted in favour of one of his dependants 
(a writer in the collector’s office, who 
could not, from his iiiciins and* situation 
in life, be supposed with any prohuhility 
to have been the priiicipnl in the transac- 
tion), is cancelled as illegal and* frati- 
dulent. 165 

6 Since the enactment of reaiilation 7, 1799, 

the courts can give no remedy against a 
fraudulent agent employed to purchase 
lands at a collector’s sale in his own name, 
iu an ac^on for possession, but may cause 
him to refund the amount received, in an 
action for debt. 291 

GIFTS UNDER MOOHUAl- 
MUDAN LAW. 

1 A gift depends on tcinler and acceptance, 

and seizin is necessary to moke it com- 
plete. 5 

2 in a suit for lands to which the defetidant 
pleaded a title under a gift from his wife 
lately deceased, made some yetirs before 
her death, the question was, whether there 
bad been possession under the gift suffici- 
ent to give it validity in tlie Moobuiiiinudan 
law. The law uffirera declared that 
delivery of seizin whs siifiicieiit, and con- 
tinuance of possession not necessary. 12 

3 A gift of land forming part of joint 

property, to be valid must be distinct, and 
the boundaries and extent of the property 
g|ven be known. 12 

4 A gift of a portion of any landed property 

without distinct allotment of it, and deli- 
very of possession to the donee, is invalid 
in Moobiimmndan law. 24 

5 A deed of gift by a father to his minor son 
for property, of which posaesiion waa not 
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delivered at the time of the gift, or during 
the father's life; (about four years lieyoad 

. tlie date of it) , held valid in Moohummudan 
lair, for Uie son being a minor, it is 
presumed, that the father was trustee for 
him. 31 

6 A gift in lieu of dower is not invalidated 
by the marriage, on orcasion of which the 
dower was settled, proving illegal by the 
return of the wife's former husband, sup- 

’ posed to have been dead. 31 

7 A thing not existing cannot be a subject 

of gift.^ 54 

8 A dccd'of gift declared invalid from pos- 
session not having been held under it 
during the life of tlic'^allcged donor. 113 

9 A joint gift without dihcriminution of shares 
• invalid acconling to the opinion of Aboo 

Ilaiicefii, blit valid according to his disci- 
ples, Aboo Yousuf and Imam Moohiim- 
mud. 114 

10 The donation of a man's estate to his 

wife in satisfhetion of her dower docs not 
bar the recovery of property held by him 
as executor. 152 

GIFTS UiVDK li HINDOO LAW. 

1 The' gift of tlie whole hereditary property 

declared valid, ailhoiigli held to be a sinful 
act. sed quaere f 2 

2 Claim under a deed of gift executed 
^ by the widow of a Hindoo zemindar, which, 

at his death, devolved on the widow; ad- 
judged that by the Hindoo law the widow 
could not alien the estate, which at her 
death must pass to her hiisbiind's heirs. 52 

3 A donation tnndc !>y a widow of her hus- 
band's (and deceased adopted ^mis) es- 
tate to the son of her youngest daughter, 
(her eldest daughter, who had afterwards 
a son, being then living) declared invalid on 
a vyuvustha of the pundits, that a woman 
succeeding to the possession of property 
ill right of her husband or of her adopted 
sou, is not at liberty to alienate it without 
the consent of the legal heirs ; or to settle 
it on one heir, while there is a possibility 
that a CO- heir iii.ay be subscqiicutly Imrn. 
Estate therefore on the death of the widow 
adjudged to have devolved on her two 
claiitfhters, both of whom had male issue 
at the time of their mother's decease. 154 

4 On the suit of A against B, for possession 

of lands which A had assigned as a personal 
maintenance to his step-mother C, lately 
deceased, and which B had taken possession 
of on the plea of a gift from C, judgment 
given for A ; it not having been competent 
to C to alienate lands so held by her, which 
reverted to A on her demise. 259 

GOMASHTA. 

See Banking Houses, 2, 4. 

GRANTS. 

1 A grant obtained by the acquirer in the 


substituted name of a female relation (with 
the apparent intention uf enabling heir to 

' take the estate at his iHfttb) is of no avail 
under the Moohiimniiidan law against the 
right of the legal heirs of- the real gran- 
tee. 250 

2 A grant obtained in a fictitious or substi- 
tuted name, is not illegal, and the property 
conveyed by such grant is vested in the 
real, not in the nominal grantee. 253, note 

HIBEH BIL IWUZ. 

See Contracts, 23. 

HIBEH BA SnURTOOL IWUZ. 

See Contracts, 3. 

HIBEH MOSHAA, OR UNDE- 
FINED GIFTS. 

See Givrs under Moohummudan Law, 
3, 4, 9. 

IKRARNAMEH. 

See Acknom'leduments. Engagements. 

INHERITANCE UNDER MOO-s 
HUAfMUDAN LAW. 

1 In a suit by one son of a deceased Moo- 

humiiiudan against another son for half of 
his estafe, the Sadder Dewanny Adawlnt 
consider that the plaintiff, son of the 
deceased by a slave girl, and the defen- 
dant, son of the deceased by his wife, 
were heirs in an equal degree. 48 

2 But the deceased bad settled on the defen- 

daui’s mother a dower of 300,000 gold 
muhiirs, which, at her death (before her 
imsbaiui) was clemaiidable by her heirs. 
The husband, one of those heirs, gets 10 
anas of her property (i. e. of the dower), 
and the defendant, her son, 6 anas. 
These 5 anas of the dower therefore were 
now demandable by the defendant from the 
paternal estate; and as the amount was 
greater tbaii the whole estate, and claims 
of dower must be satisfied before partition 
of heritage ; the Sudder Dewauiiy Adawlut 
adjudge, that the plaintiff's claim of in- 
heritance will not avail. 49 

3 Any i^qale in whose line of relation to the 

deceased no female enters is residuary, and 
succeeds as such preferably to any distant 
kindred. 71 

4 Sisters are excluded by the father. 71 

5 Homicide, whether punishable by retalla- 

tioD or expiable, is an impediment to 
succession to the estate of the person 
slain, bill presumptive proof will not bar 
the claim. 75 

6 The maternal grandmother will take the 

whole estate by inheritance, if there be no 
intermediate heir; aa being entitled to her 
sptscific share mid to the return for the 
suiYlnSk 75 
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7 A maternal anut being of the distant 

kindred cannot inherit while there ia« a 
specific sharer. 75 

8 Suit by the danirliter of an aymadar 

against the son for a sbnre of an ayma 
motiza, to which the son pleads, that the 
monza fell to ihe mother in piiyiiient of 
dower, and that she ronrejvd it to liim. 
The plea not being siibstautiated, the Slid- 
der Dewanijy Adnwlut adjudge to the 
plaintitf her share of the land, on a division 
of it according to the Moohiiiniiiudan law 
of inheritance. 78 

9 Male descendants in the 4tli degree are 

preferred in a case of inheritance to a 
descendant of the 3d dcpiee, in the female 
line from a common ancestor. V9 

10 111 asuit conceriiinir hereditary property, 

all the legal heirs, though some of them 
were not claimants, included in the decree 
to render the judgment conclusive, in 
conformity with section 13, regiiliiiioii 3, 
1793 109 

11 A will being produced twenty years after 

the father’s death (of which no ineiition 
had been made during that interval}, di- 
rectly contradicting former plea.s ; and 
making a partial distribution of an estate, 
held not sufficient to preclude a judgment 
on the case according to the law of in- 
heritance. 112 

12 An alleged gift, from its not haring been 

carried into etfect during the life of the 
alleged donor, is no bar to a legal dis- 
tribution, according to the law of inheri- 
tance. 113 

13 Legacies by Moohummiidau law limited 

to a third of the testator's property, the 
remaining two* thirds not being alicuahle 
from the heirs at law. 150 

14 A person obtaining a grant in the name of 

another, with an indention to hold the 
property himself during his life, and to 
secure the succession of the nominal 
grantee on his dcatli, cannot thereby 
defeat the right of inheritance of his lawful 
heirs, who are entitled on his demise to ' 
succeed to the property of which he died 
possessed as part of liis estate. 250 

15 According to the Soonee code the brother 
of the deceased is entitled to inherit, as a 
collateral, after the lineal heirs, ily thp 
Skeea law the brother does not come in 
for any thing, if there he a daughter. , 268 

16 In a suit by an heir of the son of A 
against the widow of A, for a share of 
Ilia estate aa joint heir with the widow, to 
which the widow pleaded that the whole 
estate fell to her in payment of dower ; 
there being proof that she had received 
in part of "her dower the property pos- 
sessed by the husband at his marriage, 
and afterwards reiniitefi her claim to the 
residue; under such circumstances, the 
pp^rty acquired by A, after marriage, 
jdjM^d to iitive been his estate hcredi- 
|lip by bis heirs, and judgment giren 


for the claimant's obtaining the share 
due to him as an heir of the son. 284 

17 Appellant's claim to the moiety of an 

estate adjudged on proof, that it was the 
joint inheritance of the parties, though a 
mortgage debt contracted under the ma- 
nagement of respondent's father was paid 
by respondent. 355 

18 Claim by respondent, as daughter, to a 
share of her deceased father's zemindary. 
Adjudged, on proof, that she was the 
daughter of the deceased, and had been 
acknowledged by him as his child. 357 

INHERlTANXEUNDEIi HINDOO 
LAW. 

1 Property given by a Hindoo to his daugh- 

ter on the occasion of her marriage, is 
stritlhuny aud passes to her daughter at 
her death. At the daughter's death it 
passes to the next heir like other proper- 
ty, and the inotber's brother is heir in 
preference to a daughter, who is a widow 
without issue. 3> 

2 The mother succeeds her son, learini'-no 

widow nor issue male or female. 8 

3 The daiivhter succeeds one, leaving nei* 

tber male issue nor a widow, provided 
such dangliicr be mother of a sun or 
likely to become so. 8 

4 The uncle succeeds on failure of nearer 

heirs. 8 

5 Property real and personal having been 

given by a Hindoo to his concubine, and 
descended at her deaih to two surviving 
daughters, on the demise of one daiigriter 
the sister takes her share ; the lawful 
wife of tho father has no claim. 9 

5 An adopted son taking the estate of Lis 
adoptive father is excluded from inheri- 
tance in his own family. 20 

J A Paunerhkava or son not born in lawful 
wedlock, may inherit if such be the custom 
of the province, but not otherwise. 28 
I A zemindary had gone to the eldest son* 
of a Hindoo family successively, but after 
the great grandson, male issue failing, it 
went to his widow, on whose death ilio 
defendahts (two coiisins german of her 
husband) took possession. At the suit of 
a descendafit of the second son of the great 
grandfather; held that at the demise of 
the great grandson's widow the consine 
german, as his nearest relations, had the 
right to succeed. 29 

I According to the exposition of the Hindoo 
law as received in Benea), the widow has 
a right to her liiibhaod's' share for life, even 
altlioiigb the family lie undivid^. .33 

0 Suit for a zemindary in Orissa by the 
fatficr's sister against tlie step-mother of 
tlie late zemindar, who left no issue (hav- 
ing died unmarried.) At his death there 
were living besides the plaiutilT and defen- 
dant, a third wife of the graiidfatiier, with 
her two daughters, half sisteili of the father $ 
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ew of tlicsc ftftcrwanlB was married and 
produced a 8un, and the plaintiff also pro- 
duced a Hon during the suit. The Sadder 
Dewantiy Adawlut adjudge, under an 
opinion given by their pundits, that at the 
zemindar's death, the estate vested in the 
defendant as lieir, and having once vested, 
could not be devested by the subsequent 
birth of male issue to olher female rela- 
tives. sell quofre ? 37 

11^ A Hindoo zemindar at his demise without 
issue left two widows, an adopted son of 
Ills brother and sons of his half brother. 
The first widow and then the son adopted 
by lier (under due •authority) died. The 
Ollier widow (who states that slic had also 
adopted a son after the death of the other 
under due authority) siies for the estate 
left iiy her liiisbaiid ; adjudged that to one 
moiety which was the estate of the son 
adopted by tlic other widow, she ns step- 
mother, was not heir ; hut that she should 
recover one moiety in her own right, ged 
quart f 39 

12 Suit for the lauded estate of a deceased 

Hindoo, situated in llengal, by the son of 
his sister against the sou of iiia paternal 
iinele; by the law of liencal the plain- 
tiff would he heir; by the law of Myilml 
till* defendant. 43 

13 The eldest of four brothers (proprietors 

of HU undivided estate) dies, leaving a 
widow, two danghteis tiuinarried and 
three brothers. Hi.s widow by the Hindoo 
la^, as received in Dengal, takes his sliarc 
of the estate. 41 

14 Eiiilowed lands are not beredi table. 180 , 

15 Clrtiiii by the widow of a zciiiiiidar (eon- 

tiniied on her demise by her liu<(b;md*s 
kindred) to recover possession of part of 
her husband’s eslate ; dismissed on proof, 
that the defendant was entitled to it not 
under a deed of gift from the widow (as 
adjudged by the Zilhili rrovinrial Court) 
sitiee the widow could not alien the estate 
left by her hiisbaiid, hut on proof of the 
defendant being the legal heir of the liiis- 
baod, as uilupted .son. 26*3 

INTEliKST. . 

1 Penalty for illegal interest, declared in 

sectiiui 8, regulation 17, 1793, applicable 
to interest exceeding rates fi.\ed by aiitcce- 
dent regulations from 28th of March 1780, 
and applied to interest of two homls at 25 
yer vent per annum: the first dated in 
1781, toe second in ^784, although pay- 
ment had been made under the former 
bond in discharge of the principal apd 
interest, and the second bond was gifen 
for the balance. 94 

2 Claim of appellant to balance of principal 
and interest alleged to be due on a niorl- 
gage; judgment against appellant, it ap- 
pearing that the special vondiliou of the 
▼OL. 1. 


mortgage only entitled the mortgagee to 
receive the usufruct as interest, though 
lower than the legal rate, leaving the tiqi^s 
of redeeming the mortgage by payment of 
the principal lent to the option of the niort* 
gagers. 120 

3 The rule contained in section 6, regulation 

Ifi, 1793, for allowing interest only equal 
to the principal, when it may have ae- 
ciimnlated so as to exceed the principal, 
regards cases where the interest is in ar- 
rear; not those where the interest is paid 
nr realized from the usufruct of mortgaged 
lands, or where the usufruct is stipulated 
to be received in lieu of interest 122 

4 Claim by the respondent to Interest 

during two appeals on the amount of a 
ziliah decree passi*d in his favour and 
confirmed on each of the appeals. Claiin 
adjudged. 154 

5 On the institution of a suit to recover 

principal and interest on a bond, the in- 
terest should be calculated up to the time 
of Che plaint ; but Uicl Sudder Dewanny 
Adawlut passed a judgment in favour of 
the lender for the recovery of the prin- 
cipal of the bond, with interest from tlia 
date of the bond to that on which the final 
decree Nhoiild he carried into execution^ 
^lic Court determined, that the restriction, 
contniiu’d in section fi, regulation 15, 1793, 
against a judgment for interest exceeding 
the princijial, when the legal interest 
** shall have acriimiilated so os to r.xceed 
the principal" is not applicable to a case in 
w'hich the nccumulation is subsequent to 
the instil iiuuu of the suit, and not ascriba- 
hie, in any degree, to procrastination on 
the part of the creditor. 242 

6 Lauds being assigned for the liquidation of 
a debt, the Court (under all the circum- 
stances of the case, especially from there 
not having been originally any stipulation 
for the payment of interest, and the pre- 
sumption, that the person who m.ide the 
assignnieut and subsequently agreed to the 
payment of principal and interest, inten- 
ded a previous disriiargc of the principal 
from the annual collections) tliought pro- 
per to adopt an equitable adjustment, on 
a calculation of the real produce of the 
assigned lands anniially received by the 
assignees, by considering such receipt ap- 
plicahle in the first place to the discharge 
uf tlie principal of the. debt, and allowing 
the assignees or their representatives, in- 
terest at the rate of 12 per cent on each 
instalment of the principal as liquidated, 
to the time of its liquidation from the date 
on which the debt was contracted. 202 

7 In a suit for the amount of two bonds widi 
an equal sum as interest (under regulation 
15, 1793, section 6, the interest due 
having exceeded the principal) one pay- 
ment of interest Js admitted, but it ap- 
pears that the ioterest due since that pay* 

3g 
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meat exceeds tbe principal. The Sinlder 
Dcwanny Adawlut hold that the rule con- 
tained in the regulation quoted relates only 
to interest unpaid and in arrears, and tliat 
a sum equal to the principal is recoverable 
as interest exclusive of the payment 
made. 294 

8 The decree of a City Court (for a balance 
of accounts) founded on the award of an 
arbitrator, was appealed on the allegation 
of corruption and partiality against the 
arbitrator. The Provincial Court not con- 
sidering corruption proved, dismissed the 
appeal under section 38, regulation 5, 1795, 
without adjudging interest for the time the 
appeal was depending. The Siidder I)e- 
wanny Adawlut, on an appeal to obtain 
such interest, were of opinion, that it should 
hare been adjudged under the general rule 
contained in section 3, regulation 13, 
1796, and gave judgment for the payment 
of it accordingly. 312 

ISTIMRAREE TENURES. 

See Land Tenures. 

JOBRAJ. 

See Usage. 

JOINT FUNDS. * 

1 In a aemindnry acquired by one of four 

brothers living together, either with aid 
from joint funds or with personal aid from 
the brothers, two-fifibs declared the share 
of the acquirer, and one' fifth the share of 
each of the others. 6 

2 If property be acquired without aid from 

joint furida by the exclusive industry of 
one member of an undivided family, others 
of tbe family, though they were at the 
time living conjointly with him and still 
do so, have no right to share in the ac- 
quisition. 35 

3 Claim of appellant to right of participation 

in certain property acquired by trade, 
while appellant and respondents were in 
family partnership with their late father; 
judgment against appellant, the property 
having been acquired by one of the respon- 
dents exclusively without any joint stock 
of tbe family. *91 

4 One of four brothers who, while living in 

family partnership with the rest, obtained 
a coiisiilerable grant of land, held to be 
exclusively entitled to it by tbe Hindoo 
law; it not being shown that he obtained it 
by means of aid from any joint funds of 
the family. 178 

5 Claim by a son on his father for a 
balance of cash ; on proof that the money 
was acquired hy the separate and exclusive 
industry of the son, and that the father 
therefore was not entitled to any part of it, 
■Judgment given for the amount. 182 

8^ Two brothers (Hindoos) living together 


without any paternal estate, purchase 
sundry lands and hold them several years 
in common tenancy ; claim by the younger 
against his elder brother for a moiety of the 
lands; it appearing that the defendant 
chiefly contributed the capital of the pur- 
chase money, both giving their labour to 
the improvement of it ; l-Sd share of the 
estate adjudged to the plaintiff. 335 

KABEEN-RAMEH. 

See Dower. 

TENURES. 

See Land Tenures, 4. 

LAND TENURES. 

1 On a claim being preferred by a respon- 

dent to recover from the zemindars (ap- 
pellants) an excess of rent levied upon his 
tiilook, the elm 111 was disallowed; it ap- 
pearing that additions had been made to 
the assessment wiihin rite period of twelve 
years, prior to the decennial settlement, 
and there was no mention made of 
mokurreree tenure on his part in any 
authentic document. 100 

2 But the respondent appearing to have a 

proprietary riidit in his talook, which, un- 
der the provisions of regulations, 1793, 
entitled him to have it separated from the 
zemindary of the appellants, he was ad- 
vised to apply to t!ie collector of the 
district for Heparation, in order that his 
jwmmii might be adjusted for future years 
according to the regulation. 100 

'3 Birt lands settled upon a zemindar's wife 
for her personal maintenance, adjudged 
not to be transferable by lier. 1 24 

4 Lakhira) tenures exceeding 100 beegnlis, 

and held exempt from assessment, though 
under incompetent grants before the- 1st 
of December 1790, not assessable, but 
at the suit of the Collector on the part of 
Government, under sections 7 and 11, 
regulation' 19, 1 793. 1 30 

5 Land chiimcd as a t-slook adjudged to be a 

mowrooty ijareh or hereditary farm, to be 
held at the usual rate of rent for similar 
tenures in the pergiiiinah. 139 

6 Distinction between a tenure of tbe above 

description and a talook. 140 

7 Lands held by a zemindar as a religious 
appropriation {riewuttur) of which he has 
the superintendence, not considered to 
form part of the zemindary, or transfera- 
ble by the sale of the latter, provided tbe 
endowment be valid under the regulations. 
Nor does the zemindar's having made 
EUcli endowment, invalidate it, if antectv 

, dent to the Company's grant. 174 

8 A grant made to a perron under tbe pecu- 
liar title of Biri Ijareh construed to con- 
vey a tenure inheritable by the heir of tlie 
grantee, and entitling him to hold the 



INDEX 


379 


ludi at the if/jmrsrM jtfmma specified in 2 Claim of respondciil to dower; recovery 
a 176 of one-third of it, payable on her mar* 

9 Claim on a talookdar to recover possession riage 40 years ago, barred from lapse of 

of certain lands as having been granted to time; judgment given for remaining two- 

thc claimant’s ancntor exempt from re- thirds payable on the death of her hus- 

venue under the designation of shewuttur, band, which happened six years only before 

Lands adjudged on proof of grants made this action. 103 

before the dewanny, with the exception of 3 A person is put in possession of lands 
15 bcegaba, the grant for which was subse- under a deed of adoption and gift, and be- 

quent to the dewanuy, and not sanctioned ing sued for the recovery of them, pleads 

Government. 188 nd verse possession during more than twelve 

10 Lands held at a low rent under a grant years. The deed in question not being 

made by an agent of jngirdars, without construed to vest absolute property, and 

tlieir authority or knowledge, declared to the grantee consequently not being in pos- 

bc an invalid tenure. 238 session as proprietor, but as manager 

11 In a suit brought by respondent, the during the greatest part of the period 

zemindar of Khurukpore to recover ze- stated; his plea was disallowed. 118 

miudary russoom from a dependent estate, 4 Members of a Hindoo family entitled as 

to which appellant pleaded a settlement heirs to shares of the family estate; of 

direct with Government ; it appearing that which aharea, during sixteen years, they 

the settlement with appellant was made never demanded separate possession, but 

exclusive of the russoom claimed by res- allowed them to remain with other parts 

pondent, judgment given for the respon- of the estate under the general controul 

dent, and appeal dismissed with costs. 281 and management of another of the sharers 

12 Claim to right of holding lands at a fixed (a member of the family), and received a 

rent in a zemindary purchased by the provision in land for their ezpences; not 

defendant; adjudged in favour of plain- debarred from claiming posaession of the 
tifis, on proof of an istimraree tenure, and shares, it not appearing that tiiey ever 

in conformity to section 49, regulation 8, consented to relinquish their right aa 

1793.^ ^ 302 sharers. 135 

13 Zcmindtira are justified in withholding 5 The rule of limitations cannot affect the 

receipts for rent paid by talookdars, who right of redeeming mortgaged lands, as 

demand them as if for a fixed rent, and tenants in mortgage do not bold under a 

who cannot prove their title to hold by an title capable of forming a right by pres- 

«/i»iraree tenure. 304 cription. 187 

0 A plea of lapse of time will not avail 
against a claimant during the period of his 
LEASES. minority, and the time can only be reckon- 

1 In a suit tosetasidea lease, the real lessee him from the period of liiscom- 

appearing not to be a party in the cause, oi ag®* . 

the claim was rejected. 95 7 On a claim by A B against their 

2 Claim by A on B, a landed proprietor, for relations C and 1>, for possession of a 

tlie produce of lands of which a lease had share of an undivided estate, it appearing 

been granted to tluj claimant for four years, G*at at the demise of their ancestor several 

and renewed in the same year for ten years since, the claimants were heira to 

years further, but possession taken from anna; that they had all along held 

him in favour nf a new lessee; produce lauds, appertainimr to the estate for their 

ailjiidged until the end of the first lease, expciices; ami ihat C and D, who manag- 

the renewed lease invalid, as being in ®<1 the estate, had admitted the r*?hi of 

opposition to section 2, regulation 44, A and B to share witliin six years beforo 

179;;. 212 G*® inslitiilion of the suit; a plmof lapse 

3 A potloA or lease granted without the ^ .time set by C and D, to bar the 

knowledge and authority of the proprietors claim, not admitted, and judgment passed 

by their agent, held to be illegal and in- in favour of the claimant for possession of 

Yii];i}. 238 the Hliiire, to which, as heirs, they werw 

entitled. 225 


LIMITATION. 

1 An estate having been sold to a person 
by the inaiiaging sharer of it, and the pur- 
chaser having, with the knowledge of the 
other CO- parceners, retained iiiidisturbcd 
possession of it for upwards of ten years ; 
this circumstance held by the pundit lo be 
sufficient to give validity to the sale, and 
to bar any pica of its having been obtained 
by duress. 46 


8 In a claim for lands, of which possession 

bad been fraiidiileiitly obtained, the limi- 
tation of time can only be counted Mainat 
the claimants from the period at which the 
fraud was discovered. 239 

9 A widow having had an estate made over 
to her by her husband in satisfaction of 
dower, and having held it until her de- 
cease, (32 years) without her title having 
been disputed by any of her biisband’a 
heirs; declared sufficient to give validity 
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to her titlei and to vest the succession in 
her hein. 243 

10 Claim to the recovery of lands alleged to 

be the claimants right of inheritance, brrcd 
by lapse of time under the I5th section of 
regulation 3, 1793» as well as under re- 
gulation 2, 1805 ; the defendant or his 
ancestor, haring held bouA fide possession 
for more than twelve years antecedent to 
the suit. 253 

11 On the claim of a person against the son 

of his brother for a share of an estate, it 
appearing, that the defendant and Ids 
father had held adverse •honA fide possession 
for more than 12 years, the claim was 
disallowed. 297 

12 Under the .5th and fith sections of regu- 

lation 14, 1805, which restrict the courts 
from interfering with acts of the native 
government, or with suits in which the 
cause of action may have arisen more than 
12 years before the acquisition of the dis- 
trict; a suit of the latter description is not 
cognizable. 314 

MAUniAGE. 

1 Supposing a Mooliumniiidan to have mar- 

ried four slave girls, and tlicn a free 
woman, the last marriage ;s good and is 
not a fifth marriage; for marriage with 

slave girls is of no effect in law. 49 

2 What evidence required to prove marriage 

in Moobuinmudaii law. 49 

MASTER AND SERVANT, 

The heirs of a native treasurer to the late 
Rnjnli of Uenares, sued for embezzlement 
of a sum of money, which was proved to 
to have been remitted to Calcutta by order 
of the Rajali, for a corrupt purpose; suit 
dismissed, as ttie remittance was autho- 
rized liy the Rajah, whose successor might 
bring an action against the person by whom 
the money had licen corruptly received, 
or bis representatives. 183 

MOKURREREE TENURES. 

See Lind Tenures. 

MOHUNT. 

1 Claim by the appellant on the respondent 

for a moiety of property possessed by a 
late niohMTit. On proof that the respon- 
dent was installed as the mohunt*e successor 
at the celebration of his obsequies, judg- 
ment given agiiiiist the claim. 153 

2 Claim to recover lakhiraj lands, which 
had been held bv the late principal of a 
reliirioiis establishment, judgment for the 
claimant, on proof that he was duly ap- 
pointed successor to the late principal. 170 

3 On H claim by a t/tuyatee to the succession 
to a deceased moAuni, it appearing that 

' the elaiiuant was principal pupil of (he 

fir 


deceased, and was installed as his sncccssor 
at his obsequies by an assembly of moAtfa/s, 
judgment given ia bis favour. . . 

4 The successor to a gooroo, or spiritual 

teacher, must by the law of the smyatee sect 
be a cheh or pupil of the deceased. 21 8 

5 In a suit for possession of the endowed 

lands of a fMhuHtee, the plaintiff, between 
whom and the defendant there had been 
disputes about the right of succession to 
the lateinoAKnf, determined hy a punv/tayut 
or assembly of mohunts convened by order 
of the Sudder Dewanny Adawliit, to bo 
the rightful successor, and possession ad- 
judged to him accordingly. 296 

6 In a anit for a mohunteet on the ground 
that the plaintiff was the successor ap- 
pointed by the last inciiiiibcnt, and after- 
wards regularly installed; ilic case not 
made out^ but the defendant in possession 
of the endowed lands not having been 
reaiilarly elected or installed after the 
death of the last mohimt as required by 
the usage of the sect ; the Sudder De- 
w.inny Adawliit direct, that an assembly of 
mohtintx be convened to elect and install 
the defendant (if entitled) or auy otlier 
person in whom the title may be vested. 

309 

MORTGAGE. 

1 In a mortage granted in tiic year 1770, in 
Zillah Beliar, it was stipulated, tiint ibe 
lands should remain with the mortgagee, 
and the profits be received by him until 
the redemption of the morignge, (wilboiit 
any mention of interest) and that tlic 
mortgage should not be redeemed in tiie 
middle of any year. This was construed 
(as conformable to a mode of mortgage 
then prevalent) to mean tl'at the usufruct 
of the lands was to be received by the 
mortgagee in lieu of interest, and that the 
time of redemption by paynicnt of tlie 
principal at the end of any year was to bo 
at the option of tbe mortgager and his heirs. 
It was accordingly determined, that a 
mortgagee having, under the terms of the 
deed of mortgage, accepted the iisiifriicc 
io lieu of interest for an indefinite period, 
has no right to demand, at his own con- 
venience, payment of the debt from the 
mortgager, but must wait his voluntary 
payment of the principal, or the gradual 
extinction of the debt tinder section 10, 
regulation 16, 1793, in case the annual 
usufruct exceed the legal interest. 120 

2 Hie rule contained in section 10, regula- 
tion 16, 1793, does not annul the stipnla- 
tions of a mortgage in favour of the 
borrower, such as the mortgagees receipt 
of the usufruct in lieu of interest when it 
may exceed the legal rate of interest. 121 

3 Claim to the recovery of an estate, mort- 
gaged with conditional sale to become 
absolute at the end of a term now expired. 
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jndgmeiit for tlie mortgager, on proof, that 
offers of clearing the mortgage were made 
within the term, but evad^ by the mort- 
gagees. 169 

4 The rule of limitation doea not aflbet a 
claim to Che redemption of a- mortgage. 

185 

5 Nor a claim to redemption in the case of 
an assignment analogous to a mortgage. 

202 

6 Claim to principal and interest of a mort- 

gaged hon, adjudged, together with interest 
during the trial of the suit. 242 

7 The restriction contained in section 6, 

regulation 15, 1793, against a judgment 
for interest exceeding the amount of the 
principal, when the legal interest shall 
have accumulated so far as to exceed the 
principal, is not applicable where the 
aceiiiniilatiun is 8iibs||ueot to the institu- 
tion of the suit, and not ascribahle in any 
degree to the procrastination of the credi- 
tor. 243 

8 In a suit for possession of lands as the 
property of the plaintiff, to which the 
defendant pleaded a mortgage riha**) 
from the plaintiff's ancestor, dated 60 years 
before, and urged lapse of time against the 
claim ; that plea not being of avail in 
cases of mortgage, the Siiddcr Dewanny 
Ada wl lit adjiidsc that the plaintiff may 
recover on redeeming his mortgage. 292 

MOUROOSY IJAREH. 

See Land Tlnu RES, 5, 6. 

OBSEQUIES. 

The mere act of performing the funeral rites 
of a deceased Hindoo can give no title of 
succession without proof of right, but 
this duty is inciiiiibent on the person suc- 
ceeding to the estate of the deceased. 20 

PAUTITIOX. 

See Division. 

PAUTNEItSHlP. 

See Joint Funds. Ranking Houses, 2,3. 

PAUNERBHAVA. 

See Inheritance under the Hindoo 
Law, 7. 

PLEDGES. 

1 Claim by the respondent to half the value 
of n diamond, of which his late father was 
joint proprietor with his uncle, and which 
the latter had pawned to the appellant. 
The pledge not admitted to affect the res- 
pondent's right, and Judgment given in 
favour of his claim. 126 


PRACTICE. 

1 Tlie decree of a Provincial Court in a anU 

for landed property passed during the 
appeal to the Sudder Dewaaoy Adawlbt 
of another cause relating to the sAme 
property, and concealed from the know* 
ledge of the Sudder Dewanny Adawliit, 
cannot be affected by the eventual deciaion 
of the latter Court. 6t 

2 A plea adduced in the Sudder Dewanny 

Adawliit, no mention having been made, 
in any former stage of the cause, of the 
circumstances which it recited, and no 
reason assigned why, if true, they bud not 
been stated, was rejected os false on the 
face uf it. 63 

3 A decree having been passed for lands, ia 

afterwards amended ; the parties having 
represented the lands (not in possession 
of either uf them) to be held by other 
persons in mortgage, whereas the alleged 
mortgagees when called upon, state them- 
selves to hold as proprietors, paying a fixed 
jumma. The Sadder Dewanny AdawluC 
therefore adjudge a share of the Jwmma 
receivable, and not of the land ; leaving 
the clsiimuut, who objects to the asserted 
tenure of the possessors to sue for tliem 
if he think fit. 77 

4 'Die Court of Sudder Dewanny Adawlut 
will not receive in evidence a document 
dishonestly suppressed by a party to a suit, 
and directly contradicting the plea on 
which his original defence rested. 112 

5 In a suit concerning rent, the Court of 

Sudder Dewanny Adawlut do not coosider 
it irregular to order a separation of the 
lands of the parties, on proof of indepen- 
dent proprietary right. 142 

6 A new suit may be admitted to supply an 
evident defect in a former decree with rea- 
pcct to interest on the amount adjudged. 

154 

7 The Court of Sudder Dewanny Adawlut 

will receive fresh evidence in an appeal on 
clear and unquestionable proof, that it 
was not discovered until after the decree 
of the Provincial Court. 160 

8 In special appeals the Court of Sudder 

Dewanny Adawlut do not consider them- 
selves bound to decide more than the point 
on which the appeal is admitted. 279 

9 Proof of GorrupiioQ or partiality on the 

part of arbitrators is not required previous 
to ilie admission of an appeal from a de- . 
cision founded on their award. 288 

10 A decision of the khalta Is a final judiciat 

sentence, and the Court of Sudder Dewau* 
ny Adawlut are consequently precluded 
from trying the merits of a case formerly 
decided by that authority. 307 

i 1 A petition to enforce a decree presented 
after an interval of several years does not 
subject the petitioner to the Institution fee 
as a new suit. 317 



383 


I N D E-?. 


PR£•EMrTIO^r. 

1 The Hindoo law recognises no right of 

pre-emption, though iii practice the right 
seems to be nnivei sally admitted 1 

2 The Moohiimmiidan law allows the right 

of pre emption to a partner in the property 
of the land soli to one participating in 
the immunit cs and privileges of it, and 
to a neighbour. 1 

3 On a claim of thtofa, or right of pre- 

emption founded on vicinage and part- 
nership, It appearing that plaintiff had 
made the requisite demand and protest on 
hearing of the sale, though payment naa 
not immediately tendered, judgment given 
in his favour. 350 


had not bOmHn the contemplation of tho 
parties, that lb» estate should be actually 
transferred 143 

8 The circumstance of agents selling on cre« 

dit and charging a high rate o^ commission 
affords sufficient presumption, that they 
had rendered themselves responsible for 
the recoiery of the money 150 

9 A deed purporting to dissdhe a partner- 

ship, being dated only six months befoie 
the failure of the banking house, it is pre- 
sumable that the deed was roUusively exe- 
cuted in contemplation of bnnkruptci , with 
a view to withhold the property of the 
parties, from satisfying (as fai ns it wonld 
go) the debts of the house. 194 


PRESUMPTION. 

1 A member of a Hindoo family, among 

whom there have been no formal articles 
of separation, hut who, as well as his 
father, has messed sepantcly from the 
rest, and had no sLate of then pofits or 
loss in trade, though he li is occ isioii illv 
been employ ^ by them, and has icccircd 
supplies for Ins pm ate txpences, is pre- 
sumed separite tiom famih-partnusliip, 
and shall not be admitted to claim a share 
of acquisitions mode b> otheis of the fa- 
mily. 13 

2 An estate hating passed tliton 'h three ge- 

nerations ot the elder branch of a family, 
and remained in that hruuh dining a pe- 
riod of more thin a hiindicd }(ars, is 
considered to heasipariti estate in the 
hands ot the widow of the last possessor, 
and not held foi the behoof of the desc< ii- 
danfs of the vounger branches of the fa- 
mil> as CO heirs 29 

) It 18 presumed, that a father makinjr a gift 
of property to his minor son, set still 
rtiainiDg possession of that pioiieity, is 
ai ting as trustee for his sun ^1 

\ The widow of a Muoliumnmdan declared 
Ina estate to have been gism hy him in 
hia life time to a grandson Ihia is good 
ground for presumption that she must have 
remitted her claim to dower. 64 

I Presumption of homicide will not invali- 
date a claim to lohei itance 75 

I A son having made a tiansfer of ceitain 
lands, the piopeity of his father, and the 
fiither having made no objection for a pe- 
riod of nine years, his concurrence in the 
act of his son will be piesumed 129 
In the case of a conditional sale of lands, 
if aftei the expiration of the period speci- 
fied in the engagement for its taking effect, 
the person engaging to transfer, remaioa 
In possession of the estate upwards of a 
year without any claim being made on 
ilflii } this rircumstance is considered to 
Ipi a strong ground for piesuming either 
that ■omllnog most have occurred to void 
OrpaHiyoitiw engagement, or that it 


PRIVILEGFS. 

1 Claim to the exclusive privilege of perforin- 
ing within a certaiftiinit the Hindoo cere- 
mony of burning the dead, and iiceiiing the 
usual lompinsition paidfoi such scrviee, 
allowed by the Sudder Dcwinaj Adiwliit. 

279 

2 The fern aiising from the pmilcge con- 
firmed in the above instince, however, 
were understood to be voliintsry , ind the 
pieccdcnt must be received with circ nm- 
spcction 

PROOF. 

See CviDLNCS. 

HI D1 MPIIOV. 

1 In i case ot Bye bil v ufa in i le by sn 
agent according to the Mooliiimmiid in 1 tiv, 
inadeqii icy of prif i vitiati s the ssle , ind 
this consideration is a sufficient giound 
for allowing the equity of re Icmption 37 

2 The right of icdemption i moot he birred 
hy Itip^e of timi undci the iiilis of limit i- 
tion, and s mortg ige is redi cinAhlc at any 
time b> liquidation of the piinciptl lent 

185 

HI GUI ATIONS. 

1 Under the 2nd section of legnlation 41, 

179i, though a hsse fixing Hie rent in 
perpetuit) of a dc pendent tslookd try te- 
nure » BO fat invalid. It docs not follow 
that the sale of the teniite should on the 
same account be void 172 

2 The rules contained in regulation 11, 1793, 

for doing away the custom by which pai- 
tiriilar estitcs descended entire to a single 
heir, have prospective operation only as 
provided hy that regulation from the Ist 
of July 1794, and uphold the validity of 
successions which may have actually taken 
place under the custom alluded to previ- 
ously to that date. ^ 237 

3 The restriction contained in section G, 
regulation 15, 1793, against a Judgment 
for interest exceeding the amount of the 
principal, when the legal interest shall 
bare accumulated lo ai to exceed the prln* 
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dpali Is not applicable wl^ tbe accama- 
lation is subsequent to tbe institutlkia of a 
suit, and not ascribable In any degree to 
procrastinataon on ibe part of the creditor. 

242 

4 Section 28, regulation 5, 1793, construed 

not to require proof of corruption or par- 
tislity of arbitrators previous to the ad- 
mission of an appeal from a decision found- 
ed on their awsrd. 288 

5 The 3rd section of regulation 13, 1806, 

constriipd to extend to appeals wherein 
the merits of the case have not been gone 

Into, and to entitle to interest accruing 

during the appeal. 313 

RELIGIOUS ESTABLISHMEK'lSy 
MOOHUMMUDAN. 

See Endowments, 3« Trustees. 

RELIGIOUS ESTABLISHMENTS, 
HINDOO. 

See Mohunt. 

RELINQUISHMENT. 

1 A Ruffdnamek or deed of relinquish- 
ment executed by a widow, agreeing to 
receive about a third of the income rightly 
due to her, held by the pundits to be valid 
(if duly executed) and binding against her 
and her husband’s heirs. But ffuare / 22 

RENT. 

See Arrears. 

RESUMPTION. 

See Donor and Donee. 

SALES. 

- 1 A Bye-Ul-wnfa sale of land made by an 
ageut on the part of the owner, declared 
void in Mooli iimiiiudan law from the agent 
having exceeded his powers ; from its being 
a sale at gross inadequacy of price, and 
from the presumption of collusion between 
the buyer and agent. 55 

2 Claim of appellant to recover a talook 
Bold by the Sheriff of Calcutta as part of 
his father’s estate, on the ground of a pre- 
vious gift of it made to him by bis father ; 
judgment for the appellant on proof of 

previous gift. 115 

3 Tue^e by a son of lands, the property of 

bis father, held to be valid, on presnmptiye 
proof, that the act was authorized by the 
father. 128 

4 Tlie sale of certain lands at auction by the 

Sheriff of Calcutta, set aside on proof, that 
they had been preyiously mortgaged and 
conditionally sold. 167 

5 And a plea being urged that the lands 
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were under an attachment when the mort- 
gage was given, the plea held to be of nq 
avail, it appearing that the Sheriff’s sale 
took place in conaeqaence of 4 i different 
demand, and in execution of a diffbrenC'^' 
judgment from that under which the origif' , 
nal attachment was made. 167i',^'; 

6 A purchase of a talook made during un 'at« 
tachment of the zeinindary for pubfie.sale, 
declared of no avail against the purchaser 
at the public sale, but obligatory on the 
former zemindar and hia heir, in the event 
of the public sale being set aside. • l72 

7 A purchaser of lands at public sale declared 
at liberty to relinquish his purchase. In 
consequence of their extent having beau 
erroneously described at the time of sale*. 

176 

8 A pettah for sale of a talook, at a fixed 
rent in perpetuity, invalid (under aection 
2, regnlHiion 44, 1793), with respect to 
the fixed rent, hot valid for the sale. 196 

9 Claim by A on B, for lands bought 'at 

public sale by the late husband of B, on the 
alleged ground, that he bought theim as 
agent on the part of A. This not being 
established, and itappearlng on presnmptive 
proof, that the purchase made by thanus* 
band of B was for himself; judgment 
passed, dismissing the claim. 231 

10 A private sale of lands adjudged invaUd 

(although the lands had been separated' 
and assessed by the Collector) os the 
sanction of the Board of Revenue, whicll 
the regulations require, bad not bMu ob- 
tained. 240 

11 Claim by A on B and C, for possesiiott 

of lands as having been purchased from • 
who purchased them from C. B plead!,, 
that they were not his to sell ; that the sale 
to himself from C was conditional, and 
did not finally take effect ; on proof to the 
contrary, and that the plea of B wta 
collusive, with the view apparently of 
avoiding the sale of hia landa in aatisfaetioa 
ofH public demand against him; judgoieiiC 
was given for the claimant. 262 

12 A sale being made of lands in consequence 
of arrears of revenue, by a public offim 
duly authorized under tn|S. governmenC^Of 
nhc Nuwab Vizier ; such iue considered 

conclusive. 265 

13 A sues B for lands, alleging that he pair- . 
chaseuiitem at auction through 

name ;"Bt a conveyance was afterwardl / 
executed to him by B, but that B bsdiiact^ 
denied his title, and fraudulentiy rptriacd' 
the property. The alleged conv^lto 
not being establkhed, judgment pas!^, 
dismissing the suit; it being held tMs 
there was no other ground on whicVolf 
maintain it, became, even aupposii^llio 
plaintiff to be the reel purchaser at littctSrit 
iu the name of the defendant, and i{i^ande$ r 
of possession by the defendant, 
chili being expitiily ptohibited 
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fmlAtloniy could not form a legal ground 
ofaction, or authorize the Courta Co inter* 
- '' liere in liia behalf. 289 

id Me of lands In discharge of arrears of 
rereane by the Collector ot the Zillab, set 
aside ; it appearing that the estate sold 
bad sereral years been acknowledged by 
^ Collector and the Buaid of Revenue, 
and entered in the public records as dis- 
tinct from the estate in which the arreara 
bad accrued, and that separate engage- 
ments hid been taken for the public leve- 
Diie, though the two estates were never 
separated in the mode prescribed by the 
rcfulationa, 331 

SFCTS, 

Soonee and Sheea. 

ferlNfiCRiTANCc, 15. Dower, 8. 

SECURITY. 

See Debts, 4. Contracts, 7. 

SETTLEMENT. 

See Dowlr. 

SHARES^ 

According to the Moohummudan Law 
of diuribuiion. 

1 The hdrs to a landed estate being a son 
and two daughters, the property is divided 
into four parts, of which two fall to tlie 
son and one to each of the daughters. 16 

2 Two-thirds of the deceased’s property after 

payment of his debts fall necessarily to the 
heirs at law. 26 

3 On the demise of a woman, leaving a hus- 

band and two sons, her estate will be di- 
vided into 8 parts, three of which will go 
to each of the sons, and two to the hus- 
band. 51 

4 A person dying; leaving heirs, two sons, a 
mother, anna mfe, hiscstate will be divided 
into 48 parts, of which 17 will go to each 
of the sons, 8 to the mother and 6 to the 
wife i but in the event of his leaving no 
wife, the estate will be divided into 12 

r uts, of'wbieh 2 will go to the mother and 
to each of the sons. 5t 

6 A widow takes an eighth, if there be chil- 
dren, and a mother a siith if there be 
children, and a third if there be none, nor 
beother and risters. 54 

3 Sbe estate of a deceased Moobammudan, 
leaving a wife, a ton, a daughter and a 
Iwother, will devolve thus it will be di- 
vided into 24 parts, of which 3 parts or an 
eighth fall to hia widow, and of the residue 
. 14 will go to hia Bon,and 7 to hia daughter. 
\Hii brother geta nothipg. On the death 
oi Ibe aon, bii ahare or the catata being 
diHded into 6 parta, a third goes to hia 
mother (the widow), a moietj to bia 
nddn to Ui lovnpl 


aarle. Oo^idMtJi-pfliitalkter, ihtlmrf 
, log been married, and having a aon and a 
danghter, her share of the estate being 
divijMd into 36 parts, her hnabaqd gets a 
fouhb (9 parts) her mother (the widow) a 
sizth (6 parts) and of the residue her aoa 
takeA 14, and her danghter 7 parts ; on tha 
death of the widow her husband’s brother 
(being also her own consin-gerinan) gets 
her estate in preference to her daughter's 
daughter, or her dnughtei’s son ; and on 
the death of her daughter’s son, hia ahare 
of the estate goes to bis father, to tha 
ezcliision of his sister, who success how« 
ever on the death of her father ; on the. 
death of widow’s cousin-german his so# 
siirceeds to bis estate. Thus, supposing 
tlicse two last mentioned persons, namely 
the grand-daiighter in the female lino of 
the ot iginal pioprietor, and the son of his 
brother (who waa the cousin-german of 
the widoiv) to be the sole survivors, the 
whole estate will be lesutved into 27 parts, 
of which the foitiier uill get 35 parts, 
f.ilHng to her in light of her mother, 
father, and her brother, and the latter 37 
in succession to bis father ; who obtained 
those shares as being patiToal uncle of the 
son of the original proprietor, and cousin- 
german tohisuidow. 71 

' Tlic grandmotlur is entitled to the spegid? 
share of a sizth, and to the n siduc of the 
estate by return to her (m the event of 
there being no admissible claimants as re- 
sidual ies) in preference to all distant kin- 
died, who aic those in uliosc line of rela- 
tion to the deceased a female enters. 75 
The heiis of a wile at her demise being 
her husband, a daughter, a brother, and 
three sisters ; the husband takes a fourth 
of her estare, the daughter a half, the bio- 
tfaer a tenth, the thiee sisters a twentieth 
each. 83 

9 A person dies, lending a widow, two sons 
.**nd a dauglitei : his estate is divided into 
960 parts, of winch the widow succeeds to 
120, or an eighth ; the two sons and the 
daughter to the leinaiuder, in the propor- 
tion of a double share to the sons, viz. 
336 parts to each son, and 168 to the 
daughter, who, afterwards dying, liei share 
became divisible, between her mother, her 
son and her two daughters in the propor- 
tion of a sixth, or 28 of the 168 paits to 
the mother, 70 parts to the son, and 35 
to each of the daughters. On the death of 
the mother (or widow), all her portio**/ 
devolves oo her son. « 1 12 

10 If a man die, leaving two sljtens^no of 

whom has one son, and the otbpl^wo, the 
sons on demise of their motlm will take 
per etirpem or inherit the shares of their 
respective mothers, bnt they will take per 
mpita, if the deceased owner survive^ hia 
liters. 252 

11 If a man die, leering a widow, a son and 








